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THE THIRTY-FIFTH YEAR OF THE WORLD COURT: 
By Maney O. Hupson 


During the year 1956, the International Court of Just!:e nave tvs 
Advisory Opinions to assist in the work of the United Natiors. C: 
June 1, 1956, it met a request from the General Assembly fo* an opinio ` 
on the Admissibility of Hearings of Petitioners by the Committee e.. 
Scuth West Africa. On October 23, 1956, it responded to a request fro: 
the Educational, Scientific and Cultural Organization of the Unic. 
Nations by giving an opinion on the Judgments of the Ac ministraticr 
Tribunal of the International Labour Organisation upon Complaints Mace 
Against the United Nations Educational, Scientific and Cultural Organiz.- 
tion. It also gave a series of orders, some of which deniea the jurisdic - 
tion of the Court. 

At the end of the year, the Court had before it an aj plication c? 
France against Norway concerning the Case of Certain Noruvgian Loa. 
and an application of Portugal against India concerning iae Right o” 
Passage Over Indian Territory. 5 

The death of Judge Hsu Mo called for an election to the unexpire.: 
pari of his term of office. 

A total of five declarations were registered with the Secretariat of ih: 
United Nations recognizing the jurisdiction of the Court: oy Portuge' 
(late in 1955), India, Federal Repfiblic of Germany (limited to dispute. 
under the Genocide Convention), The Netherlands, and Israv.. 

e 
ADMISSIBILITY OF HEARINGS OF PETITIONERS BY THE Cox MITTES 
on SourH West AFRICA 


Ona December 3, 1955, the General Assembly of the United Nation. 
adopted the following Resolution: 


Zhe General Assembly, 


Llaving been requested by the Committee on South West Afric: 
to decide whether or not the oral hearing of petitioners on maticr 
releting to the Territory of South West Africa is admi sible hefer- 
that Committee [A/2913/Add.2], 


Leaving instructed the Committee, in General Assembly resolutior 
749 A (VIII) of 28 November 1953, to examine petitio's as far a. 
possible in accordance with the procedure of the former Mandete. 
Syszem, 


Requests the International Court of Justice to give an advisory 
opinion on the following question: 


* This is the thirty-fifth in the writer’s series of annual articles cn tho Work 
Court, the publication of which was begun in this JOURNAL, Vol. 17 (19:3), p. 15. 
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“Is it consistent with the advisory opinion of the International 
Court of Justice of 11 July 1950 for the Committee on South West 
Africa, established by General Assembly resolution 749 A (VIII) 
of 28 November 1953, to grant oral hearings to petitioners on 
matters relating to the Territory of South West Africa”? 

The Registry of the Court was informed of this by a letter of December 
19, 1955. On December 22, 1955, the Court gave an order? fixing Febru- 
ary 15, 1956, as the date for the submission of statements by states and 
organizations. The United States and the Republic of China availed 
themselves of the opportunity to present written statements; the Govern- 
ment of India stated that its views had been indicated in the Tenth 
Session of the General Assembly. 

The Court at first fixed March 15, 1956, for a hearing on this question; 
this was later changed to March 22, 1956, on which date the Court heard 
Sir Reginald Manningham-Buller, representing the Government of the 
United Kingdom and Northern Ireland. 

The Advisory Opinion of the Court was given by thirteen judges, by 
eight votes to five, on June 1, 1956,? answering the question affirmatively. 

The Court understood that the granting of oral hearings to petitioners 
related to persons who had submitted duly authorized written petitions 
to the Committee on South West Africa. The question then arose as to 
wiftther the request related to the authority of the Committee on South 
West Africa to grant all hearings in its own right, or only upon prior 
authorization of the General Assembly. The Court referred to the ac- 
ceptance of the Court’s Advisory Opinion of July 11, 1950, and to the 
action of the General Assembly establishing the Committee on South West 
Africa. This was a subsidiary organ of the General Assembly, which was 
to ‘‘examine . . . such information and documentation as may be avail- 
able in respect of thee Territory of South West Africa,’ to ‘‘examine 
. .. reports and petitions which may be submitted to the Committee or 
to the Seerefary-General,’’ and to ‘‘transmit to the General Assembly 
a report concerning conditions in the Territory. ...’’ This organ is the 
Committee on South West Africa referred to in the question submitted 
to the Court for its opinion. 

It appeared to the Court from Resolution 749 A (VIII) of November 
28, 1953, that the Mandatory was refusing to assist in the implementation 
of the Advisory Opinion of the Court of July 11, 1950. It therefore 

lacked both the Mandatory’s comments on the petitions and the sup- 
plementary information which the Mandatory might have been ex- 


pected to supply to the Committee directly or through its aceredited 
representative. 


While the question in terms referred to the grant of oral hearings by 
the Committee, the Court interpreted it as meaning whether it is legally 
open to the General Assembly to authorize the Committee to grant oral 
hearings to petitioners. 

1 [1955] L.C.J. Reports 131. 


2 [1956] I.C.J. Reports 23; 50 AJ.LL. 954 (1956). 
8 [1950] I.C.J. Reports 128; 44 A.J.I.L. 757 (1950). 
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In the operative part of the Advisory Opinion of July 11, 1950, it 
was said that South West Africa is a territory under the international 
Mandate assumed by the Union of South Africa on December 17, 1920, 
and that the Mandatory continues to have the obligations stated in Article 
22 of the Covenant of the League of Nations. Hence, the obligations of 
the Mandatory continued unimpaired, with the difference that the super- 
visory functions previously exercised by the Council of the League of 
Nations are now to be exercised by the United Nations. The organ of the 
United Nations exercising these supervisory functions is legally qualified 
to carry out an effective and adequate supervision of the administration 
of the Mandated Territory. 

In determining the question before it, the Court felt that it must have 
regard to the whole of the provisions of its Opinion of July 11, 1950, and 
to its general purport and meaning. In that Opinion, the Court made 
it clear that the obligations of the Mandatory were those which obtained 
under the Mandates System. This was why the Court said that ‘‘the 
degree of supervision to be exercised by the General Assembly should not 
exceed that which applied under the Mandates System.’’ The general 
purport of the Opinion of the Court of July 11, 1950, was that 


the paramount purpose underlying the taking over by the General 
Assembly of the United Nations of the supervisory functionsein 
respect of the Mandate for South West Africa . . . was to safeguard 
the sacred trust of civilization through the maintenance of effective 
international supervision. .. . 


The Permanent Mandates Commission of the League of Nations had 
under consideration for some timg the question of the grant of oral 
hearings to petitioners. The Commission felt that in some cases this 
would be useful, and it laid the question before the, Council of the League 
of Nations. There it was decided by the Council that ‘“‘before taking 
action, it should consult the Mandatory Powers.’ This consultation did 
not produce results. The Council decided on March 7, 1927, ‘‘that there 
was no occasion to modify the procedure followed by the Commission.’’ 
It proceeded to direct that copies of the resolution and of the report 
of the Rapporteur and of the replies of the Mandatory Powers should 
be transmitted to the Permanent Mandates Commission. The Council 
was quite competent to authorize the Permanent Mandates Commission 
to grant oral hearings to petitioners if it deemed it fit to do so. The 
conclusion was that it was ‘‘clear that oral hearings were not granted 
to petitioners by the Permanent Mandates Commission at any time during 
the regime of the League of Nations.’’ 

The Court considered that its Opinion of July 11, 1950, does not sup- 
port the position that the question should be answered in the negative. 
It was inadmissible to hold that the Permanent Mandates Commission did 
not have power to make the admissibility of hearings impossible. While 
the General Assembly could not enlarge its authority, it is clear that it 
must confine itself to the exercise of the authority conferred upon the 
supervisory organ. The General Assembly should carry out its super- 
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visory function with the same authority as the Council of the League 
of Nations. 

The Court then dealt with the suggestion that the granting of oral 
hearings to petitioners would add to the obligations of the Mandatory. 
This position the Court was unable to accept: 


Oral hearings in such cases might enable the Committee to submit its 
advice to the General Assembly with greater confidence. If as the 
result of the grant of oral hearings to petitioners in certain cases 
the Committee is put in a better position® to, judge the merits of 
petitions, this cannot be presumed to add to the burden of the 
Mandatory. 


The Court then took up the suggestion that the degree of supervision 
should not exceed that which applied under the Mandates System. This 
could not have been the intention of the Court in giving its Advisory 
Opinion of July 11, 1950. The Court had not sought to impose on the 
General Assembly any rigid limitation. The particular question which 
had been submitted to the Court arose out of a situation in which the 
Mandatory maintained its refusal to assist in giving effect to the Opinion 
of July 11, 1950. This kind of situation was provided for in the Court’s 
Opinion of 1950 that the degree of supervision to be exercised by the 
General Assembly ‘‘should conform as far as possible to the procedure 
foffowed in this respect by the Council of the League of Nations.” 

The Court thought that it would not be inconsistent with its Opinion of 
July 11, 1950, for the General Assembly to authorize a procedure for 
the grant of oral hearings by the Committee on South West Africa to 
petitioners who had already submitted petitions, provided that the General 
Assembly was satisfied that such a edtirse was necessary for the mainte- 
nance of effective international supervision of the administration of the 
Mandated Territory. ¢ 

Hence, the Court held, by eight votes to five, 


that the grant of oral hearings to petitioners by the Committee on 
South West Africa would be consistent with the Advisory Opinion 
of the Court of 11 July 1950. 


The dissenting opinion of Vice President Badawi and Judges Basdevant, 
Hsu Mo, Armand-Ugon, and Moreno Quintana, came to the conclusion 
that the criterion of compatibility with the Opinion of 1950 involves a 
reference to former practice. Since the Permanent Mandates Commission 
did not have recourse to the hearing of petitioners, this was deemed to 
rule out that possibility. 


JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL OF THE INTERNATIONAL 
LABOUR ORGANISATION Upon COMPLAINTS MADE AGAINST THE 
UnrrED NATIONS EDUCATIONAL, SCIENTIFIC AND 
CULTURAL ORGANIZATION 


On November 25, 1955, the Executive Board of the United Nations 
Educational, Scientific and Cultural Organization adopted the following 
resolution requesting an Advisory Opinion of the Court: 


1957] THIRTY-FIFTH YEAR OF WORLD COURT 5 


The Executive Board, 


Whereas, by its Judgments Nos. 17, 18 and 19 of 26 April 1955, 
and No. 21 of 29 October 1955, the Administrative Tribunal of the 
International Labour Organisation confirmed its jurisdiction in the 
complaints introduced by Messrs. Duberg and Leff and Mrs. Wilcox 
and Mrs. Bernstein against the United Nations Educational, Sci- 
entific and Cultural Organization, 


Whereas Article XII of the Statute of the Administrative Tribunal 
of the International Labour Organisation provides as follows: 


“I. In any case in which the Executive Board of an international 
organization which has made the declaration specified in Article II, 
paragraph 5, of the Statute of the Tribunal challenges a decision 
of the Tribunal confirming its jurisdiction, or considers that a de- 
cision of the Tribunal is vitiated by a fundamental fault in the 
procedure followed, the question of the validity of the decision 
given by the Tribunal shall be submitted by the Executive Board 
concerned, for an advisory opinion, to the International Court of 
Justice. 


2. The opinion given by the Court shall be binding.” 


Whereas the Executive Board, after consideration, wishes to avail 
itself of the provisions of the said Article, 


Decides to submit the following legal questions to the International 
Court of Justice for an advisory opinion: 


Having regard to the Statute of the Administrative Tribunal of the 
International Labour Organisation ; 


Having regard to the Staff. Regulations and Staff Rules of the 
United Nations Educational, Scientific and Cultural Organization, 
and to any other relevant texts; 


e 
Having regard to the contracts of appointment of Messrs. Duberg 
and Leff and Mrs. Wilcox and Mrs. Bernstein: 


I-—Was the Administrative Tribunal competent, under Article II 
of its Statute, the hear the complaints introduced against the 
United Nations Educational, Scientifie and Cultural Organiza- 
tion on 5 February 1955 by Messrs. Duberg and Leff and Mrs. 
Wilcox, and on 28 June 1955 by Mrs. Bernstein ? 


II.—In the case of an affirmative answer to question I: 

(a) Was the Administrative Tribunal competent to determine 
whether the power of the Director-General not to renew fixed- 
term appointments has been exercised for the good of the service 
and in the interest of the Organization? 

(b) Was the Administrative Tribunal competent to pronounce 
on the attitude which the Director-General, under the terms of 
the Constitution of the United Nations Educational, Scientific 
and Cultural Organization, ought to maintain in his relations 
with a Member State, particularly as regards the execution of 
the policy of the Government authorities of that Member State? 


TII.—In any case, what is the validity of the decisions given by the 
aoe Tribunal in its Judgments Nos. 17, 18, 19 and 
9 
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This resolution was drawn to the attention of the Court by a letter of 
November 30, 1955, filed in the Registry of the Court on December 2, 
1955. On December 5, 1955, states and organizations were notified that 
the Court would be prepared to receive written statements from them, 
within a time limit fixed by an order at April 30, 1956;+* this date was 
later extended to July 1, 1956. Within this time, UNESCO had sub- 
mitted a written statement, with an appendix containing the observations 
and information by counsel acting on behalf of the individuals interested ; 
it submitted later supplementary observations within the time limit. 
Wriften statements were also submitted on behalf of the governments of 
the United States of America, the French Republic, the United Kingdom 
of Great Britain and Northern Ireland, and the Republic of China. 

The Court, not holding any oral proceedings, gave an Advisory Opinion 
on October 23, 1956.5 It decided, by nine votes to four, to comply with 
the request for an Advisory Opinion. By ten votes to three, it answered 
the first question in the affirmative; by nine votes to four, it was of the 
opinion that the second question did not eall for an answer by the Court; 
and by ten votes to three, it gave an answer to the third question, holding 
that the validity of the decisions given by the Administrative Tribunal 
in its Judgments Nos. 17, 18, 19 and 21 is no longer open to challenge. 

athe Court began its opinion by quoting Article XII of the Statute 
of the Administrative Tribunal applicable to UNESCO (not to be con- 
fused with the Administrative Tribunal of the United Nations), as fol- 
lows: 


1. In any case in which the Executive Board of an international 
organization which has made the declaration specified in Article IT, 
paragraph 5, of the Statute of the Tribunal challenges a decision of 
the Tribunal confirming its jurisdiction, or considers that a decision 
of the Tribunal i$ vitiated by a fundamental fault in the procedure 
followed, the question of the validity of the decision given by the 
Tribunal shall be submitted by the Executive Board concerned, for 
an advisory opinion, to the International Court of Justice. 

2. The opinion given by the Court shall be binding. 


The Court then quoted paragraph 5 of Article II to which reference is 
made in Article XII as follows: 


5. The Tribunal shall also be competent to hear complaints alleging 
non-observance, in substance or in form, of the terms of appointment 
of officials and of provisions of the Staff Regulations of any other 
intergovernmental international organisation approved by the Gov- 
erning Body which has addressed to the Director-General a declaration 
recognising, in accordance with its Constitution or internal administra- 
tive rules, the jurisdiction of the Tribunal for this purpose, as well 
as its Rules of Procedure. 


Paragraph 7 of Article II was quoted as follows: 


7. Any dispute as to the competence of the Tribunal shall be de- 
cided by it, subject to the provisions of Article XII. 


4 [1955] I.0J. Reports 127. 5 [1956] I.C.J. Reports 77. 
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UNESCO had recognized the jurisdiction of the Administrative Tribunal 
provided for in Article II, paragraph 5, of the Statute. 

The facts underlying the complaints were essentially the same in the 
four cases, and one of them is used for reference. Mr. Peter Duberg, 
who had been appointed for a fixed term on June 22, 1949, and whose 
appointment was to expire on December 31, 1954, did not comply with an 
order which he received in February, 1958, prescribing procedures for 
certain information concerning United States citizens employed or being 
considered for employmettt in the Secretariat of the United Nations. In 
June, 1954, he had an invitation to appear before the Loyalty Board of 
the United States Embassy in Paris, which he refused for reasons of 
conscience on July 13, 1954. On July 6, 1954, the Director General of 
UNESCO had issued an Administrative Memorandum on the subject of 
renewing the appointments expiring at the end of 1954. On August 13, 
1954, the Director General informed Duberg that he would not offer him 
a new appointment on the expiry of his contract. He made an unsuccess- 
ful application to the Director General to reconsider his decision, and 
thereafter appealed to the UNESCO Appeals Board. On November 2, 
1954, the Appeals Board expressed the opinion that the decision of the 
Director General should be rescinded; on November 25, 1954, the Director 
General informed the Chairman of the Appeals Board that he was unable 
to act in accordance with its opinion. Duberg then appealed on February 
5, 1955, to the Administrative Tribunal, which, on April 26, 1955, upheld 
its competence to hear the dispute and gave a judgment on the merits. 

The Court was not called upon to express an opinion on the merits of 
that judgment, though one of the questions before it involved the validity 
of the decisions given by the Admfnistrative Tribunal. It undertook to 
consider the question whether an opinion should be rendered as requested. 
The fact that the opinion of the Court was accept as binding provided 
no reason why the request for an opinion should not be complied with. 


The advisory procedure thus brought into being appears as serving, 
in a way, the object of an appeal against the four Judgments, seeing 
that the Court is expressly invited to pronounce, in its Opinion, which 
will be ‘‘binding,’’ upon the validity of these Judgments. 


The Court considered whether its Statute and its judicial character do 
or do not stand in the way of its responding to the request for an Advisory 
Opinion. The advisory proceedings instituted in the present case involve 
a certain absence of equality between UNESCO and the officials. The offi- 
cials had no remedy against the judgments of the Administrative Tribunal. 
This does not constitute a bar to the present proceedings. The Court 
then proceeded to examine the inequality of the parties. In the case of 
UNESCO, no obstacle is constituted in this respect by the Statute and 
Rules of Court; in the case of the officials the position is different, but the 
difficulty was met by the procedure under which the observations of the 
officials were made available to the Court and by dispensing with oral 
proceedings. 
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In view of this there would appear to be no compelling reason why the 
Court should not lend its assistance in the solution of a problem con- 
fronting a specialized agency of the United Nations authorized to ask 
for an Advisory Opinion of the Court. 


In the light of the cireumstances, the Court considered that it should com- 
ply with the request for an opinion. 

The Court then considered the first question which was put to it. It had 
to consider whether ‘‘before the Administrative Tribunal the officials con- 
cerned complained of the refusal to renew their ‘fixed-term contracts.” It 
had to determine whether the examination of the complaints fell within the 
jurisdiction of the Administrative Tribunal under Article II, paragraph 5, 
of the Statute of the Administrative Tribunal. The official must allege the 
non-observance of the terms or provisions referring to him, in Article IT, 
paragraph 5. This article does not mean that a mere verbal reference to 
certain terms of provisions would establish the jurisdiction of the Admin- 
istrative Tribunal. The Court considered that in the cases here in question 
the officials put forward an interpretation of their contracts and of the Staff 
Regulations to the effect that they had a right of renewal of their contracts. 

The expression ‘‘terms of appointment’’ should be understood in relation 
to the attitude assumed in the matter by the Director General of UNESCO. 
These questions were sufficiently related to the interpretation of the con- 
tract of employment to permit a finding that they follow within the com- 
petence of the Tribunal. The Court was of the opinion that, in order to 
decide the competence of the Administrative Tribunal, it must consider the 
contracts not only by reference to their letter, but also in relation to the 
actual conditions in which they were entered into. 

The practice of UNESCO was a relévant factor in the interpretation of 
the contract in question. The Court proceeded to consider the details of 
the practice, particulawly having in view the difference between a renewal 
of an appointment and that of an applicant who is new to the staff of 
UNESCO. 


The fact is that there has developed in this matter a body of practice 
to the effect that holders of fixed-term contracts, although not assim- 
ilated to holders of permanent or indeterminate contracts, have often 
been treated as entitled to be considered for continued employment, 
consistently with the requirements and the general good of the organ- 
ization, in a manner transcending the strict wording of the contract. 


While it is true that an applicant for a new appointment cannot prop- 
erly invoke the jurisdiction of the Administrative Tribunal, the same can- 
not be said of an official who fails to obtain the renewal of his fixed-term 
contract. The complainants held ‘‘fixed-term contracts ... renewable.’’ 
There was no question here of a new contract unrelated to its predecessor. 
There was a legal relationship between the renewal and the original ap- 
pointment. It follows that, whether looked at from the point of view of 
non-observance of the appointment or that of non-observance of Staff Regu- 
lations, the question was one of a ‘‘dispute concerning the interpretation 
and application of Staff Regulations and Rules’’ of the defendant Organiza- 
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tion. In consequence, the Tribunal was held to be justified in affirming its 
jurisdiction. 

There are also other factors which bring the Administrative Memoran- 
dum within the terms of Article II, paragraph 5, of the Statute of the Ad- 
ministrative Tribunal. From this point of view, the allegation of non- 
observance of the Staff Regulations seems to fall within the jurisdiction of 
the Tribunal. The Court admitted that the Administrative Tribunal is an 
international tribunal, but one of limited jurisdiction. 

As to Question II, the Court referred to Article XII of the Statute of the 
Administrative Tribunal. It provides for jurisdiction of a request for an 
Advisory Opinion of the Court ‘‘in two clearly defined cases.’ The first 
is that of the case where the Executive Board challenges a decision of the 
Tribunal confirming its jurisdiction. The request is not an appeal on the 
merits of the judgments, but it is limited to a challenge of the decision of 
the Tribunal. There is no reference in Question II either to a fundamental 
fault of procedure, or to the decision of the Tribunal confirming its juris- 
diction. 

The Court could not answer the question within the framework of Article 
XII of the Statute of the Tribunal. The Court found that the object of 
that question is outside the matter which, in the judgments which have been 
challenged, is germane to the jurisdiction of the Tribunal. It considered 
very scantily whether the validity of the judgments of the Tribunal Was 
vitiated because it acted ex aequo et bono. 

On Question ITI, the Court recalled that the four judgments had been 
challenged only in respect of the competence of the Administrative Tri- 
bunal. Since it rejected a contention of the validity of the jurisdiction, it 
decided to answer Question III by% finding in favor of the validity of the 
four judgments, that it was ‘‘no longer open to challenge.” 

Judges Winiarski, Klaestad and Sir Muhammed Zafrulla Khan gave 
separate opinions. President Hackworth, Vice President Badawi, and 
Judges Read and Cérdova gave dissenting opinions. 

This is a difficult opinion to handle. Unlike other Advisory Opinions, 
it cannot be so readily summarized. It is somewhat difficult to understand 
why Judges Winiarski, Klaestad and Sir Muhammad Zafrulla Khan ac- 
cepted the opinion. The writer is disposed to question whether the opin- 
ion amounts to any contribution to the jurisprudence of the Court, though 
of course, under Article XII of the Statute of the International Labor 
Office Administrative Tribunal, it is binding on UNESCO. 


CASE or CERTAIN NORWEGIAN Loans (FRANCE v. Norway) 


This case was instituted by France against Norway by an application of 
July 6, 1955. The application refers to the acceptance of the compulsory 
Jurisdiction of the International Court of Justice by the Kingdom of Nor- 
way on November 16, 1946, and to the acceptance of compulsory jurisdiction 
by the French Republie on March 1, 1949. 

The case is based upon a certain number of international bonds, issued 
by Norway on the French market, and made payable in gold, or including 
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a gold clause, which are held by French nationals. Some of the loans were 
floated directly by the Kingdom of Norway, others through the intermedi- 
ary of state banks, the Mortgage Bank of the Kingdom of Norway and the 
Small Holdings and Workers’ Housing Bank, on various dates between 1885 
and 1907. A Norwegian decree of September 27, 1931, suspended the con- 
vertibility of notes issued by the Bank of Norway, and since that date the 
bonds have been paid in Norwegian kroner only. The efforts of French 
holders to obtain resumption of payments in gold were unsuccessful, and 
in 1953 the French Government intervened on behalf of its nationals. Dip- 
lomatie negotiations in 1953 and 1954 yielded no results. 

On September 19, 1955, the time limits were set for the filing of the 
Memorial and the Counter-Memorial in this case. On April 20, 1956, the 
last day for the filing of the Counter-Memorial of Norway, the Kingdom of 
Norway filed a preliminary objection to the jurisdiction of the Court, and 
contended that the claim was inadmissible. In view of the objection, the 
proceedings on the merits in the case were suspended. On April 24, 1956, 
the Court fixed June 4, 1956, as the time limit for a statement of the French 
Republic; ” this limit was later extended to August 31, 1956.8 

On September 21, 1956, the Registrar informed the Agents that the Court 
had fixed October 15, 1956, as the date for the opening of the oral proceed- 
ings on the objection. On September 28, 1956, the Court joined to the 
mefits the preliminary objections of Norway.® By the same order, the 
Court fixed the following limits for the filing of further pleadings: for 
the Counter-Memorial of the Norwegian Government, December 20, 1956; 
for the Reply of the French Government, February 20, 1957; for the Re- 
joinder of the Norwegian Government, April 25, 1957. 

e 


Ricar or PASSAGE Over INDIAN TERRITORY (PORTUGAL v. INDIA) 


This case was introduced by Portugal against the Republie of India on 
December 22, 1955. The application refers to the recognition of the com- 
pulsory jurisdiction of the International Court of Justice by Portugal on 
December 19, 1955, and to the recognition of the jurisdiction of the Perma- 
nent Court of International Justice by India, of March 7, 1940, which was 
within the meaning of Article 36 (5) of the Statute of the International 
Court of Justice.” 

The application of December 22, 1955, notified the Court of the appoint- 
ment of M. F. Quartin de Oliveira Bastos, the Portuguese Minister to The 
Netherlands, as the Agent for Portugal. It was notified to India and ac- 
knowledged by it on January 12, 1956. By a letter of February 3, 1956, 
the Minister of External Affairs of India notified the Court of the appoint- 
ment of Shri B. K. Kapur, Ambassador of India to The Netherlands, as 


Agent for India. 
On March 18, 1956, the Court issued an order ™ fixing the following as 


6 [1955] I.C.J. Reports 124. 7 [1956] I.C.J. Reports 18. 

8 Ibid. 20. 2 Ibid. 73. 

10 This declaration was terminated on Jan. 7, 1956. It would seem that this fact 
did not bear upon the Portuguese case. 11 [1956] I.C.J. Reports 4. 
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the time limits for the filing of pleadings in the case: June 15, 1956, for 
the Memorial of the Government of the Republic of Portugal; and Decem- 
ber 15, 1956, for the Counter-Memorial of the Government of the Republie 
of India. On November 27, 1956, the President of the Court decided 
“to postpone to April 15, 1957, the time-limit for the filing of the Counter- 
Memorial or of the Preliminary Objection of the Government of the 
Republic of India,’’ and reserved the rest of the procedure.1? 


AERIAL IncwEenT or Marcu 10, 1953 (Untrrep STATES v. CZECHOSLOVAKIA) 


This case was instituted by the United States on March 29, 1955, when 
the Ambassador of the United States to The Netherlands filed in the Reg- 
istry an application dated March 22, 1955. The application was duly noti- 
fied to the Czechoslovak Government on March 29, 1955. Later it was sub- 
mitted to the Members of the United Nations and to the other states entitled 
to appear before the Court. 

The Czechoslovak Government, in a letter to the Registry on May 6, 1955, 
denied the jurisdiction. The Court found that it could not take any fur- 
ther steps upon this application, and its order of March 14, 1956, removed 
the ease from the list.** 


Antarctica Case (UNITED KINGDOM vV. ARGENTINA) o 


On May 4, 1955, there was filed in the Registry of the Court an applica- 
tion by the Government of Great Britain and Northern Ireland, instituting 
proceedings over a dispute relating to the sovereignty over certain islands 
and lands in the Antarctic. On May 6, 1955, it was communicated to the 
Argentine Republic. It was later communicated to all Members of the 
United Nations and to the other states entitled to appear before the Court. 

The Argentine Government, in a letter to the Registry of August 1, 1955, 
denied the jurisdiction of the Court. In these circumstances, the Court 
held that it had no jurisdiction. On March 16, 1956, the Court handed 
down an order that the case be removed from its list.** 


Antarctica Case (Unitep Kinepom v. CHILE) 


This case was begun by the United Kingdom by an application on May 
4, 1955. The application was submitted to the Chilean Minister for For- 
eign Affairs on May 6, 1955. Later it was communicated to the Members 
of the United Nations and to the other states entitled to appear before the 
Court. 

In a letter to the Registry of the Court, dated July 15, 1955, and handed 
to the Registrar on August 2, 1955, the Chilean Minister to The Netherlands 
stated that it was not open to the International Court of Justice to exercise 
jurisdiction in this case. Under these circumstances, the Court found that 


12 [1956] I.C.J. Reports 170. 18 Ibid. 6. 
14 Ibid. 12. 
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it had no jurisdiction, and that it could take no further steps upon the ap- 
plication. On March 16, 1956, it ordered that the case be removed from 
the list.*® 


AERIAL INCIDENT oF OCTOBER 7, 1952 (UNITED STATES v. 
Union or Soviet Socisuist REPUBLICS) 


This case was instituted by the United States on June 2, 1955, by an ap- 
plication addressed to the Registry of the Court on May 26, 1955. The 
application was duly communicated to the Soviet Government on June 4, 
1955.” Later it was communicated to the Members of the United Nations 
and to the other states entitled to appear before the Court. 

The Soviet Government, in a letter of August 26, 1955, denied that the 
Court had jurisdiction. The Court found that it was without any juris- 
diction to handle this dispute, and that therefore it could take no further 
steps upon this application. Hence, on March 14, 1956, it issued an order 
to the effect that the case should be removed from the list.*¢ 


DEATH oF Junar Hsu Mo 


Judge Hsu Mo died on June 28, 1956. He had been elected a member 
of the Court on February 6, 1946, and was re-elected in 1948 for nine years. 
THE Dutch Government had expressed a desire to give him a state funeral; 
on account of the wishes of his family, he was given a private funeral. 
The ceremony took place on July 3, 1956, at the Peace Palace in The Hague. 

Judge Hsu Mo was born at Soochow, China, on October 22, 1893. He 
was educated at Peiyang University, Tientsin, and at George Washington 
University. For a time he was Professor of International Law and Inter- 
national Relations at Nankai University, Tientsin. He was a Minister to 
Australia, and to Turkey. He assisted in the preparation of the Statute 
of the International Court of Justice of June 26, 1945. He was widely 
known for the great care of his consideration of the cases before the Court. 

On September 28, 1956, the Court elected Judge Winiarski to replace the 
late Judge Hsu Mo as a member of the Chamber for Summary Procedure; 
and on the same date, it elected Judge Armand-Ugon to replace Judge 
Winiarski as a substitute member of the Chamber. 

The General Assembly and the Security Council of the United Nations 
arranged to elect Judge Hsu Mo’s successor in December of 1956. The 
General Assembly was joined for the election by representatives of 
Liechtenstein, San Marino and Switzerland. The election was begun on 
December 19, 1956, but it was not completed on December 31, 1956. 


DECLARATIONS RECOGNIZING JURISDICTION 


Portugal. On December 19, 1955, too late for inclusion in the writer’s 
article for that year, the Ambassador of the Portuguese Government at 
Washington made the following declaration: 


15 [1956] I.C.J. Reports 15. 16 Ibid. 9. 
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Mr. Secretary-General, 


Under Article 36, paragraph 2, of the Statute of the International 
Court of Justice, I declare on behalf of the Portuguese Government 
that Portugal recognizes the jurisdiction of this Court as compulsory 
ipso facto and without special agreement, as provided for in the said 
paragraph 2 of Article 36 and under the following conditions: 


(1) The present declaration covers disputes arising out of events 
both prior and subsequent to the declarations of acceptance of the 
‘optional clause’’ which Portugal made on December 16, 1920, as a 
party to the Statute of the Permanent Court of International Justice. 


(2) The present declaration enters into force at the moment it is de- 
posited with the Secretary-General of the United Nations; it shall be 
valid for a period of one year, and thereafter until notice of its denun- 
ciation is given to the said Secretary-General. 


(3) The Portuguese Government reserves the right to exclude from 
the scope of the present declaration, at any time during its validity, 
any given category or categories of disputes, by notifying the Secre- 
tary-General of the United Nations and with effect from the moment 
of such notification. 


I avail myself of this occasion to present to you, Mr. Secretary-Gen- 
eral, the assurances of my highest consideration. 


(Signed) L. Esteves FERNANDES 


The full powers were not deposited with the Secretary General of the 
United Nations until December 21, 1955. 

Portugal had accepted the Optional Clause of the Permanent Court of 
International Justice on December 16, 1920, and it ratified the Protocol of 
Signature on October 8, 1921. There might have been a question whether 
the declaration of December 16, 1920, continued in force for Portugal. 

On February 23, 1956, the Swedish Government wrote to the Secretary 
General of the United Nations that because of paragraph (8) of the Portu- 
guese declaration, that government had really not Accepted the jurisdiction 
of the Court. On May 23, 1956, the Registry of the Court informed the 
Members of the United Nations that the declaration was filed in the Reg- 
istry. On July 5, 1956, the Deputy Permanent Representative of Portugal 
protested against the Swedish observation that paragraph (3) amounted to 
“no more than a form’’; it was said that the Portuguese Government merely 
reserved ‘‘the right to abrogate at any time’’ their declaration of acceptance. 

India. On January 7, 1956, the Permanent Representative of India to 
the United Nations gave a notice of termination of the declaration made on 
February 28, 1940, and deposited with the Secretary General of the League 
of Nations on March 7, 1940. The declaration was in force with reference 
to the International Court of Justice under Article 36, paragraph 5, of the 
Statute. 

On January 7, 1956, also, the Permanent Representative of India made 
the following declaration to the Secretary General of the United Nations: 


Excellency, 


I have the honour, by direction of the President of India, to declare 
on behalf of the Government of India that, in pursuance of paragraph 
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2 of Article 36 of the Statute of the International Court of Justice, the 
Government of India recognize as compulsory ipso facto and without 
special agreement, on condition of reciprocity and only till such time 
as notice may be given to terminate this Declaration, the jurisdiction 
of the International Court of Justice in all legal disputes arising after 
the 26th January, 1950 with regard to situations or facts subsequent 
to that date concerning: 


(a) the interpretation of a treaty; 
(b) any question of International Law; 


(c) the existence of any facts which if established would consti- 
° tute a breach of an international obligation; or 


(d) the nature or extent of the reparations to be made for the 
breach of an international obligation, 


but excluding the following :— 


(i) disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method 
of peaceful settlement ; 


(ii) disputes with the Government of any country which on the 
date of this Declaration is a member of the Commonwealth 
of Nations, all of which disputes shall be settled in such man- 
ner as the parties have agreed or shall agree; 


(iii) disputes in regard to matters which are essentially within 
the domestic jurisdiction of India as determined by the Gov- 
ernment of India; and 


(iv) disputes arising out of or having reference to any hostilities, 
war, state of war or belligerent or military occupation in 
which the Government of India are or have been involved. 


I have the honour to be, with the highest consideration, 
Your Excellency’s obedient servant, 
(Signed) ARTHUR S. LALL 


Federal Republic of Germany. On May T, 1956, the Federal Republic 
of Germany promulgated a resolution, which authorizes the following: 


[Translation] Excellency, 


With reference to the resolution adopted by the Security Council on 
15 October 1946, I have the honour to make the following declaration 
on behalf of the Federal Republie of Germany: 


The Federal Republic recognizes the jurisdiction of the International 
Court of Justice ipso facto and without special agreement in respect of 
all disputes which may arise between itself and any of the parties to 
the Convention on the Prevention and Punishment of the Crime of 
Genocide as provided for in Article IX of that Convention. This state- 
ment is made, however, subject to the condition of reciprocity. 


This recognition of the jurisdiction of the International Court of 
Justice is effected in accordance with the Charter of the United Na- 
tions and in accordance with the terms and subject to the conditions of 
the Statute and Rules of the Court. The Federal Republic of Ger- 
many undertakes to comply in good faith with the decisions of the 


@ 
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Court and to accept all the obligations of a member of the United Na- 
tions under Article 94 of the Charter. 


Accept, Exeelleney, the assurance of my high consideration. 


For the State Secretary, 
(Signed) BERGER 
This was notified to the Members of the Court on June 12, 1956. 

The Netherlands. On August 5, 1946, the Representative of The Nether- 
lands to the United Nations made a declaration by which The Netherlands 
recognized the jurisdiction of the Court as obligatory; on August 1, 1956, 
the Acting Permanent Representative of the Kingdom of The Netherlands 
to the United Nations gave notice that the declaration of August 5, 1946, 
would expire on August 6, 1956. 

On August 1, 1956, also, the Acting Permanent Representative of The 
Kingdom of The Netherlands to the United Nations promulgated a declara- 
tion, as follows: 


[Translation from the French by the Secretariat of the United Na- 
tions.] I hereby declare that the Government of the Kingdom of The 
Netherlands recognizes, in accordance with Article 36, paragraph 2, of 
the Statute of the International Court of Justice, with effect from 6 
August 1956, as compulsory ipso facto and without special agreement, 
in relation to any other State accepting the same obligation, that is og 
condition of reciprocity, the jurisdiction of said Court in all disputes 
arising or which may arise after 5 August 1921, with the exception of 
disputes in respect of which the parties, excluding the jurisdiction of 
the International Court of Justice, may have agreed to have recourse 
to some other method of pacific settlement. 


The aforesaid obligation is aceepted for a period of five years and 
will be renewed by tacit agreement for additional periods of five years, 
unless notice is given, not less than six months before the expiry of any 
such period, that the Government of the Kingdom of The Netherlands 
does not wish to renew it. 


The acceptance of the jurisdiction of the Court founded on the dec- 
laration of 5 August 1946 is terminated with effect from 6 August 1956. 


(Signed) E. L. C. Scuirrr 


This declaration is interesting in that it refuses to follow the example of 
the United States in connection with the exclusion of domestic disputes. 

Israel. Israel was a party to a declaration recognizing the jurisdiction 
of the Court for five years, deposited with the Secretary General of the 
United Nations on October 25, 1951. 

On October 17, 1956, the Government of Israel deposited with the 
Secretary General of the United Nations the following declaration: 


On behalf of the Government of Israel I declare that Israel recog- 
nizes as compulsory ipso facto and without special agreement, in rela- 
tion to all other Members of the United Nations and to any non-member 
State which becomes a party to the Statute of the International Court 
of Justice pursuant to Article 98, paragraph 2, of the Charter, and 
subject to reciprocity, the jurisdiction of the International Court of 
Justice in accordance with ee ee 2, of the Statute of 


pee 
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the Court in all legal disputes concerning situations or facts which may 
arise subsequent to 25 October 1951 provided that such dispute does 
not involve a legal title created or conferred by a Government or au- 
thority other than the Government of Israel or an authority under the 
jurisdiction of that Government. 


This Declaration does not apply to: 


(a) Any dispute in respect to which the parties have agreed or shall 
agree to have recourse to another means of peaceful settlement ; 


(b) Any dispute relating to matters which’ are essentially within the 
domestic jurisdiction of the State of Israel; 


(c) Any dispute between the State of Israel and any other State 
whether or not a member of the United Nations which does not recog- 
nize Israel or which refuses to establish or to maintain normal diplo- 
matic relations with Israel and the absence or breach of normal rela- 
tions precedes the dispute and exists independently of that dispute; 


(d) Disputes arising out of events occurring between 15 May 1948 and 
20 July 1949; 


(e) Without prejudice to the operation of subparagraph (d) above, 
disputes arising out of, or having reference to, any hostilities, war, 
state of war, breach of the peace, breach of armistice agreement or 
belligerent or military occupation (whether such war shall have been 

e declared or not, and whether any state of belligerency shall have been 
recognized or not) in which the Government of Israel are or have been 
or may be involved at any time. 


The validity of the present Declaration is from 25 October 1956 and 
it remains in force for disputes arising after 25 October 1951 until 
such time as notice may be given to terminate it. 


IN WITNESS WHEREOF I, Solda, Meir, Minister for Foreign Af- 
fairs, have hereunto caused the Seal of the Ministry for Foreign Affairs 
to be affixed, and have subscribed my signature at Jerusalem this 
Twenty Highth day of Tishri, Five Thousand Seven Hundred and 
Seventeen which corresponds to the Third day of October, One Thou- 
sand Nine Hundred and Fifty Six. 

(Signed) Golda Meir 
It is difficult to foresee any disputes which may be dealt with under this 
declaration. 


MEMBERS OF THE COURT 


At the present time, there are eighty Members of the United Nations 
which are Members of the Court. This is in view of the elections that 
were held in 1955 and 1956. In 1955, the following elections were held 
by the Security Council and the General Assembly of the United Nations: 


Albania Italy 
Austria Jordan 
Bulgaria Laos 
Cambodia Libya 
Ceylon Nepal 
Finland Portugal 
Hungary Rumania 


Ireland Spain 


, 
i 
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1/856, the elections added to the Members of the United Nations: 


Japan 
Morocco 


Sudan 
Tunisia 


she other states which are Members of the Court now consist of Lieeht: v- 


8 
t 


2 


t 
c the Court: Y e 


Australia 
Canada 
China 
Colombia 
Denmark 
Dominican Republic 
El Salvador 
France 

Haiti 
Honduras 
India 

Israel 
Liberia 
Liechtenstein 
Luxembourg 
Mexico 
Netherlands 


U LCJ, Yearbook 1955-1956, p. 34. 


New Zealand 
Nicaragua +8 
Norway 
Pakistan 
Panama 
Paraguay 18 
Philippines 
Portugal 
Sweden 
Switzerland 
Thailand 
Turkey 

Union of South Afric 
United Kingcom 


‘ia, San Marino, and Switzerland. Therefore, the total of Meiibers : ' 
` Court is now cighty-three. Of these, on July 15, 1956, the fullevacy 
1214y three states were listed as parties to the compulsory jurisdictio 


United States of America 


Uruguay 


18 See the relevant correspondences. 


THE INTERNATIONAL RESPONSIBILITY OF THE 
UNITED STATES FOR VESTED GERMAN ASSETS 


By Henry P. DEVRIES 


Professor of International Comparative Law, Columbia Law School; 
Associate Director, Parker School of Foreign and 
Comparative Law 


The organized pressures for return of vested enemy assets are accumu- 
lating. Acting in rhythm with ‘‘that cyclical movement of policy toward 
an enemy which history has made familiar,’’+ German interests directing 
their primary efforts toward the United States have received a sympathetic 
hearing from the Administration, and the Senate Committee on the 
Judiciary has approved proposed legislation which, if adopted, would re- 
open and nullify commitments to our Allies following World War II.? 

The governments of the United Kingdom, France, Canada, The Nether- 
lands and Norway have pointed out to our State Department that the re- 
wersal of Western Allied reparation policy implicit in United States pro- 
posals to return vested property to German nationals would violate formal 
obligations of the United States relied upon by those governments in their 
postwar dealings with both the United States and the Federal Republic of 
Germany.® There is little indication of the careful consideration or even 


1 Jessup, ‘‘Enemy Property,’’ 49 AJ.LL. $8 (1955). 

28. Rep. No. 2809, 84th Cong., 2d Sess. (July 26, 1956). Chancellor Adenauer 
opened negotiations for rglease of German assets vested during World War II with a 
letter to President Eisenhower, dated July 17, 1954, stating: ‘‘The Federal Govern- 
ment follows with special interest efforts of the United States Congress to find a 
solution to the question of seized German assets in the United States. Despite the 
favorable development of relations between our two countries, this problem has re- 
mained unsolved. A solution to it is a special wish of my Government.’’ 31 Dept. of 
State Bulletin 269 (1954). A strong direct appeal for return was recently made to 
Congress by Hermann J. Abs, German banker and industrialist, in a letter dated Dec. 
28, 1955, to Senator Olin D. Johnston, Chairman, Senate Subcommittee on Trading with 
the Enemy. Hearings before a Subcommittee of the Senate Committee on the Judiciary 
on 8.854, 8.995, 8.1405, 8.2227, $.3507 (to Amend the Trading with the Enemy Act) 
and §.3114 and 8.3115 (to transfer the office of Alien Property Custodian from the De- 
partment of Justice to the Department of State), 84th Cong., ist and 2nd Sess. (Nov. 
29, 30, 1955, and April 20, 1956), p. 320 (hereinafter cited as Hearings on 8.854, 8.995, 
5.1405, S.3507, ete.). On his recent visit to the United States Chancellor Adenauer 
raised the question of vested German assets with Secretary of State Dulles. Joint Com- 
muniqué of Chancellor Adenauer and Secretary of State Dulles, 34 Dept. of State Bulle- 
tin 1048 (1956). The German Chancellor also conferred with Senator Olin D. Johnston 
on ways to speed proposed return legislation. New York Times, June 15, 1956, p. 7, 
col. 6. See Hale and Clift, ‘‘Enemy Assets—The $500,000,000 Question,’’ The Reporter 
Magazine, July 14, 1956, p. 8. 

3 Huijsmans, ‘‘German External Assets and American Contractual Obligations,’’ 27 
Nederlands Juristenblad 581 (July 14, 1956). 


18 
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the receipt of the views of these governments by the committees considering 
return legislation.* 

In the course of the past ten years, a rational and comprehensive pattern 
has been established, unique in our history, of joint action with our Allies 
in the West in dealing with enemy property as an integral part of the rep- 
aration problem. On all levels of international collaboration, from formal 
agreement to administrative practice, a practical mechanism has been estab- 
lished and developed for the essential purpose of preventing incessant rep- 
aration demands from hinflering Germany’s economie recovery and engen- 
dering continuous political frictions. Examination of the present status of 
international agreements relating to vested enemy property shows that full 
consideration should be given by Congress to this multilateral aspect of post- 
war reparation agreements with Germany. 

In view of the large amounts of grants and loans to Western Germany, 
the urge is strong to regard compensation from the United States Treasury 
to German nationals as a bookkeeping transaction, deductible from amounts 
otherwise granted or lent to Germany.’ Solely from our point of view, the 
attitude is inviting. As chief creditor nation and source of foreign aid we 
are indeed in the fortunate position of allocating largesse by earmarking 
items in balance sheets. 

Reparation may have little economic significance to the United States, 
but it has vast importance to Allied countries determined to maintain their 
integrity and freedom from financial dependence on us. 


Tue Paris AGREEMENT ON REPARATION 


The keystone of Inter-Allied co-operation in dealing with the problem of 
reparation from Germany is the Paris Agreement on Reparation of 1946.8 
This Agreement was the result of a Reparation Cogference held in Paris 
from November 9 to December 21, 1945, a meeting of eighteen Allies con- 
vened by the United States, the United Kingdom and France to reach ‘‘rea- 
sonable and durable solutions’’ to common problems by concerted action.’ 


4 During recent hearings of the Senate Subcommittee on Trading with the Enemy, 
Senator Olin D. Johnston, Subcommittee Chairman, invited Mr. Hermann J. Abs, chief 
German negotiator at the 1955 United States-German Conference on return of German 
assets, to state the German position on proposed United States return legislation. Hear- 
ings on 8.854, 8.995, 8.1405, 8.3507, ete. op. cit. note 2, at 319. None of the Allied 
Governments was invited to submit its views. In 1953 Senators Kefauver and Hendrick- 
son declared that the Senate Subcommittee reviewing the administration of the Trading 
with the Enemy Act had given inadequate consideration to the international obligations 
of the United States with respect to German vested assets. Supplemental Views of Sen- 
ator Kefauver and Senator Hendrickson, Senate Report of the Subcommittee to Exam- 
ine and Review the Administration of the Trading with the Enemy Act of the Committee 
on the Judiciary, 83d Cong., 2nd Sess. (1953), pp. 74, 76. 

5 Jessup, loc. cit. (note 1) at 60. 

6 The Paris Agreement on Reparation of January 14, 1946 (U. S. Dept. of State Pub. 
No. 2584, European Series 12), p. 11; 14 Dept. of State Bulletin 114 (1946); 40 A.J.I.L. 
Supp. 117 (1946). 

7 Declared Mr. Angell, head of the U. S. Delegation, at the Paris Conference on Rep- 
aration, in plenary session: ‘‘I am deeply convinced—and I think the history of the past 
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The essential fact dominating the conference was Germany’s obvious in- 
ability to compensate Allied countries for war damage claims amounting to 
nearly 300 billion dollars, ‘‘an amount tremendously in excess of the total 
value of any probable German reparation assets.’?® The conference pro- 
ceedings show consensus in support of a new rule of international law— 
a rule governing war bankruptcy. The parties to the conference re- 
garded themselves as ‘‘trustees of a bankrupt.’’® The conference dele- 
gated to the United States, the United Kingdom and France the task of 
preparing the allocation of reparation shares and the means for distribution 
of these shares. The draft prepared by the three inviting Powers was ac- 
cepted by the entire conference with only minor changes.*° 

In keeping with Allied policy of avoiding an impractical reparation pro- 
gram, especially ‘‘the World War I conception of reparation as the maxi- 
mum obtainable financial compensation in fixed sums of money,” +! the Paris 
Act centered on assets which could readily be made available in a short time. 
These consisted of German external assets located in the participating coun- 
tries or in neutral territory, industrial equipment and merchant shipping— 
all ‘‘private property’’ to the extent permitted by German controls, The 
essential principles of the Paris Agreement involved marshaling of available 
physical and intangible assets for distribution in specified proportions to 
joint creditors, coupled with mutually self-imposed limitations on imme- 
diate reparation claims.1? An important aspect of the plan was the mar- 


twenty-five years will bear me out—that it is only by a joint effort of this kind that it 
will be possible to achieve reasonable and durable solutions.’? Declaration of James W. 
Angell, Proceedings of the Paris Conference on Reparation of 1945, CPR/P.V.2, Annex 
I (Nov. 12, 1945). è 

8 Howard, ‘‘The Paris Agreement on Reparation from Germany,’’ 14 Dept. of State 
Bulletin 1023 (1946). 

® Proceedings of the Paris Conference on Reparation of 1945, Doc. CPR/P.V.5, An- 
nex 4A, 

10 Rueff, ‘‘Les Nouvelles Réparations Allemandes, 1946,’’ in Nouveaux Aspects du 
Problème Allemand (Centre d’Etudes de Politique Etrangère, Pub. No. 17 (1947)). 

11 Howard, loc. cit. (note 8) at 1023. 

12 Each signatory government’s reparation share was limited to the share allocated to 
it by the Paris Agreement without, however, prejudicing its right to an eventual final 
settlement of reparation: 

‘tA. The Signatory Governments agree among themselves that their respective shares 
of reparation, as determined by the present Agreement, shall be regarded by each of 
them as covering all its claims and those of its nationals against the former German 
Government and its Agencies, of a governmental or private nature, arising out of the 
war (which are not otherwise provided for), including costs of German occupation, cred- 
its acquired during oceupation on clearing accounts and claims against the Reichskredit- 
kassen, 

‘*B, The provisions of paragraph A above are without prejudice to: 

(i) The determination at the proper time of the forms, duration or total amount 
of reparation to be made by Germany; 
(ii) The right which each Signatory Government may have with respect to the final 
settlement of German reparation; and 
(iii) Any political, territorial or other demands which any Signatory Government 
may put forward with respect to the peace settlement with Germany.’’ (Art. 
2A and B, Paris Agreement on Reparation, loc. cit. (note 6).) 
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shaling of assets in neutral countries, through negotiations conducted by the 
Three Powers (the United States, the United Kingdom and France), for 
distribution through the Inter-Allied Reparation Agency.2* 

The plan embodied in the Paris Agreement contains as an integral fea- 
ture the obligation of all participating countries not to return to German 
ownership or control enemy assets within their jurisdictions.‘ Following 
the principle of marshaling of assets for the benefit of all creditors, this ob- 
ligation is the cornerstone of the entire structure of collection and distribu- 
tion of available assets. Industrial equipment and merchant shipping as 
physical, movable property could be the subject-matter of immediate effec- 
tive delivery. External assets by their very nature required a longer pe- 
riod for liquidation. Well aware of the return of 80% of German enemy 
property following World War I, the American draftsmen of the Paris 
Agreement inserted the express inter-Allied obligation barring return—not 
as an indication of a vengeful confiscatory retaliation, but as a practical 
assurance that all participating countries would retain available assets for 
joint reparation account.® 


IMPLEMENTATION OF THE Paris AGREEMENT 


The participating countries have incorporated into their internal legis- 
lation the obligation of the Paris Agreement not to return enemy assets. 
The United States Congress in the War Claims Act of 1948 added Section 
39 to the Trading with the Enemy Act to bar return of vested assets ‘‘under 
the provisions of the Paris Conference.’’ 18 


18 The Agreement on Reparation directed the United States, the United Kingdom and 
France, as Trustee Powers, to negotiate the transfer of German assets in neutral coun- 
tries to the Inter-Allied reparation pool: 


‘¢German assets in those countries which remained neutral in the war against Gor- 
many shall be removed from German ownership or control and liquidated or disposed of 
in accordance with the authority of France, the United Kingdom and the United States 
of America, pursuant to arrangements to be negotiated with the neutrals by these coun- 
tries, The net proceeds of liquidation or disposition shall be made available to the Intor- 
Allied Reparation Agency for distribution on reparation account.’’ (Art. 6C, Paris 
Agreement on Reparation, loc. cit. (note 6).) 


Pursuant to this authority the Trustee Powers entered into agreements with Switzor- 
land and Sweden in 1946, Spain in 1948, and negotiated, but never finalized, a draft 
agreement with Portugal. Inter-Allied Reparation Agency, Report of the Assembly of 
the Inter-Allied Reparation Agency to its Member Governments, pp. 8-10, Annexes 7, 8, 
9, Brussels (1951). 

14‘¢Bach Signatory Government shall, under such procedures as it may choose, hold 
or dispose of German enemy assets within its jurisdiction in manners designed tc pre- 
clude their return to German ownership or control and shall charge against its reparation 
share such assets (net of accrued taxes, liens, expenses of administration, other im rem 
charges against specific items and legitimate contract claims against the German former 
owners of such assets).’?’? (Art. 6A, Paris Agreement on Reparation, loc. cit. (note 6).) 

15 Angell, loc. cit. (note 7); see also Howard, loc. cit. (note 8) at 1027. 

16 During the Senate Subcommittee hearings on the War Claims Act, Senator Cooper, 
Subcommittee Chairman, asked Mr. Benedict English, Assistant Legal Adviser for Inter- 
national Claims, Department of State: 

‘I want you to put into the record, if you will, the authority under which our Govern- 
ment can hold these assets and prevent their return to nationals of enemy countries. Is 
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The Allied High Commission Law No. 63 of August 30, 1951, was enacted 
to give ‘‘binding effect in Germany and on German citizens to transfers ef- 
feeted by other countries under their own laws with respect to German prop- 
erty within their jurisdiction.’’?7 In the Bonn Convention, entered into 
in 1952 by the freely elected Government of the German Federal Republic, 
not only did the Federal Republic agree not to ‘‘repeal or amend Law No. 
63 except with the consent of the three Powers,’’ but it also agreed to com- 
pensate former owners of property applied to reparation account under the 
Paris Agreement.'® ° 

On the level of international administration of the directives of the Paris 
Agreement for liquidation and distribution of German external assets to 
reparation creditors, Congressional enactments evidence a continuing rati- 
fication of the principles of the Paris Agreement. In authorizing the Presi- 
dent to conclude agreements with respect to inter-Allied custodial conflicts 
of law as to situs of property, specifically the Brussels Agreement of 1947, 
the statute provides: 


Such agreements shall be in accordance with the policy of the elimina- 
tion of enemy interest in such property and the efficient administration 
and liquidation of enemy property in the United States.’® 


Every signatory of the Paris Agreement on Reparation and of the Brus- 
sels Agreement has in good faith relied on the irrevocability of the general 


it under the provisions of the Paris Conference? I wish you would put that into the 
record,’? 

Mr. English: ‘‘Yes. Article GA of the final act of the Paris Conference on Repara- 
tions to [ste] Germany, to which the United States and 17 other governments are sig- 
natory, provides as follows: e 

‘Each Signatory Government shall...’ 

[Quotation of Article 6A]’’ 

Senator Cooper: ‘‘In otter words, this is just considered to be a part of reparations 
claims against the German and Japanese Governments... .?? (Hearings before a Sub- 
committee of the Senate Committee on the Judiciary on H, R. 4044, 80th Cong., 2nd Sess. 
(1948), p. 22.) 

During debate of the measure on the floor of the House, Representative Wadsworth, 
reporting on H.R. 4044, explained that sec. 39 amending the Trading with the Enemy 
Act was drafted in keeping with the Inter-Allied Paris Agreement on Reparation. 93 
Cong. Ree. 551 (1948). Having recited Art. 6A, he repeated it in part: ‘‘May I eall 
the attention of the gentlemen to that language ‘to preclude their return to German 
ownership or control and shall charge against its reparation such assets’.’’ Ibid. 

17 Allied High Commission for Germany, Official Gazette, No. 64 (1951), p. 1107. 

18‘ The Federal Republie shall ensure that the former owners of property seized pur- 
suant to the measures referred to in Articles 2 and 3 of this Chapter shall be compen- 
sated.’? Ch, Six (Reparation), Art. 5, Convention on the Settlement of Matters Arising 
out of the War and the Occupation, signed at Bonn on May 26, 1952 (hereinafter cited 
as Bonn Convention), as amended by the Protocol on the Termination of the Occupation 
Regime in the Federal Republic of Germany, signed in Paris on Oct. 23, 1954 (herein- 
after cited as Paris Protocol of 1954); Sen. Doc. No. 11, 84th Cong., lst Sess. (Feb. 18, 
1955), p. 103; 49 A.J.I.L. Supp. 98 (1955). The Bonn Convention did not at first be- 
come fully effective because of the failure of the French Government to ratify the Euro- 
pean Defense Community Arrangement, but it was later expressly incorporated into the 
Paris Protocol of 1954 and is now in full foree and effect. 

19 50 U.S.C.A. App. § 40 (1956). 


we 
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a. veicat to apply German external assets for reparation account jn si p- 
i+: its postwar reparation policy and in appropriating funds for operati» 
o° «he international machinery created chiefly by the United States a: t 
proetical means of preliminary settlement of war damage claims. 

A signatory government can, and the United States has, ronovneni x 
of ‘is share in German reparation under the Paris Agreemcit. ‘Tic xw % 
rs .iounced has been added proportionately to the percentaze eitlewe i. 
ot other member governments.” Violation of the provision: of the Pa ‘is 
és eement barrine retur would thus subject the United States 19 int- 
rz con liability for breach of the contractual obligation to pay over te + +0 
rccaration pool the proceeds of liquidation of German enemy propor w. 
dber governments have relied on United States agreement to 1inaixe sv +a 
asscts available for joint reparation account as a condition to their acce- 
aaze of limitation of claims.** 

“n sabstance, of the four original sources of reparation contemplated mm 
th: Paris Agreement, only external assets in participating vountr.es av. 
merchant shipping became available for reparation account. 


oo me 


For various reasons, certain forms of reparation, which were count ~d 
or. at the time of the Paris Conference, had never been demanded of 
Germany. Further, the value of the deliveries effected turned out io 
be greatly inferior to that originally envisaged.” 


@ 
Orly e small fraction of the assets in neutral countries have in fact bern 


tvensfcrred to inter-Allied reparation account.”* Obviously, if the Uativa 
Staies as Trustee Power is considering unilateral violation of the a is 


Agreement, the neutral countries cannot be expected to perform “ul vv 
unter accords already negotiated with them by the United States.” 

‘The partial failure of the reparation program stresses all the mor: 1 :¢ 
bc cortance of making available external assets within participatir g cov a- 
tics for reparation account. If the essential condition of appliextion o? 
these assets for joint account is unilaterally abandoned by the party chie'ly 


£) The Agreement on Reparation provides: 

f ony Signatory Government renounces its shares or part of its snares in Gormon 
rr ation as set out in the above Table of Shares, or if it withdraws from tle [it 
A‘ d Reparation Agency at a time when all or part of its shares in Qe-man rpad mn 
ri vin unsatisfied, the shares or part thereof thus renounced or remaining shall hoc .- 
tited rateably among the other Signatory Governments.’’ (Art. 111, Paris dun 'o- 
n:i ou Reparation, loc, cit. (note 6).) 

“re Inter-Allied Reparation Agency has reported that on two separ: e os. os 
Triod States renounced part of its reparation share, which each tims hers: r. 
a. for ratable distribution to other signatory governments. Inter-Ailied R poui 
Ag xey, op. cit. (note 13) at 27. 

*! Huijsmans, loc. cit. (note 3) at 585-586. 

2: Inter-Allied Reparation Agency, Letter from Jacques Rueff, President of tho `% 
scr `ly, to Member Governments, op. cit. (note 13). 

23 Intor-Allied Reparation Agency, op. cit. (note 13) at 8-10. 

21 Tho agreements of the Trustee Powers with the neutral countries providei for **:. 
lig. idatwon of German assets in the latter’s territory and the transfer cf a port of tho 
precceds to Inter-Allied Reparation account. Inter-Allied Reparation Agency, op. cit. 
(acio 13), Annexes 7, 8, 9. 
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responsible for the reparation program, the right to reparation in the form 
of current German production or money payments may well be claimed by 
other signatories. German interest as well as inter-Allied unity point to 
the need for maintaining the stand-still policy underlying postwar measures 
for liquidation and disposal of German external assets in lieu of compelling 
Allied governments to reopen reparation claims. 


Tur DURATION OF THE Sranp-Stmun Po.icy 


Though the Paris Agreement on Reparation, as a creditors’ agreement for 
marshaling and distribution of a debtor’s assets, contains no time limitation, 
its minimum duration is that necessary to accomplish its purpose; in the 
case of external assets, application of the proceeds of those assets by all par- 
ticipating countries to reparation account.” The multilateral agreement 
not to return external assets to German ownership or control becomes un- 
necessary only after final settlement of German reparation. The Bonn Con- 
vention between the Federal Republic of Germany and the Three Powers 
stresses the multilateral nature of the reparation problem ‘‘to be settled by 
the peace treaty between Germany and its former enemies or by earlier 
Agreements concerning this matter.’’ 28 

The insistence on the multilateral aspect of the obligation not to return 
& an essential condition of reparation policy is not merely an expression of 
a wish for inter-Allied unity. It is the shield created by the Three Powers 
under the leadership of the United States to allay the doubts of the smaller 
Allied nations which might have preferred to make more advantageous set- 
tlements with Western Germany during a period when its bargaining power 
had not been fully restored. The shield provided in effect a guarantee by 
each signatory to all that no direct pressure on any single signatory would 
be permitted to vary the concerted action taken. Aside from the United 
States, the United Kingdom and France, the participating countries were 
granted no voice with respect to the extent of assets available for repara- 
tion. Their dependence is complete on the maintenance of a common stand 
against return of German external assets until final multilateral settlement 
with Germany. 


THE BASIS For GERMAN DEMANDS 


Against the weight of established inter-Allied agreement, policy and prac- 
tice which has assisted the German Federal Republic in developing its in- 
ternal economy and foreign trade free of the burden and uncertainty of 
further reparation demands, German claims for return of vested assets in 
the United States are supported by the ambiguous contention that the Paris 
Agreement on Reparation ‘‘as an executive agreement, was without author- 


26 Inter-Allied Reparation Agency, Proceedings of Meeting of Representatives of the 
Custodian Officers of Highteen Governments, Members of the Inter-Allied Reparation 
Agency (March 14-17, 1949), p. 6. 

26 Bonn Convention, as Amended by the Paris Protocol of 1954, Ch. 6, Art. 1, par. 1, 
op. cit. (note 18). 
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ity whatever to bind the Congress of the United States.’??’ The argument 
has also been repeatedly made that retention of vested assets or their pro- 
ceeds by the United States and other signatories to the Paris Agreement 
constitutes confiscation of private property.” 


THE Paris AGREEMENT AS AN ‘‘ EXECUTIVE AGREEMENT” 


The short answer to the inferential statement of Secretary Dulles that 
the 1946 Paris Agreementeon Reparation was entered into without Con- 
gressional approval is that in 1948 the Republican-controlled Congress, in 
enacting the War Claims Act of July 3, 1948, expressly approved and im- 
plemented the 1946 Paris Agreement joint obligation not to return vested 
German property.” The legislative history of the 1948 statute shows that 
it was enacted with specific reference to Article 6A of the Paris Agreement 
on Reparation.*° To the extent that Congressional approval was needed,” 
the record is clear that Article 6A of the Paris Agreement on Reparation 
embodying the policy of no return was fully approved and ratified by Con- 
gress.5° Congress is of course not ‘‘bound’’ by the Paris Agreement on 


27 Testimony of John Foster Dulles, Secretary of State. Hearings before Senate Sub- 
committee on the Judiciary on 8.8423 (the Dirksen Bill), 83rd Cong., 2nd Sess. (1954), 
p. 161. 

28 Letter of Hermann J. Abs of Dec. 28, 1955, Hearings on 8.854, 98.995, 9.1408 
8.3507, ete., op. cit. (note 2) at 322. Roos, Zur Konfiskation Privater Deutscher Aus- 
landsvermégen (Stuttgart, 1956); statement of Walter Germann, Managing Director of 
Interhandel, Hearings on 9.854, 9.995, 8.1405, 9.3507, etc., op. cit. (note 2) at 201-202; 
statement of Senator William Langer, ibid. at 524; speech of Senator Olin D. Johnston, 
102 Cong. Record 6115 (April 24, 1956); Reeves, ‘‘Is Confiscation of Enemy Assets in 
the National Interest of the United States??? 40 Virginia Law Review 1029 (1954). 

29 The War Claims Act of July 3, 1948, 50 U.S.C.A., App. § 39 (1948), 62 Stat. 1240. 

80 Note 16 supra. e 

815 Hackworth, Digest of International Law 402 (1943). See U. S. v. Curtiss-Wright 
Export Corporation, 299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936); U. 8. v. Bel- 
mont, 301 U. S. 324, 57 S. Ct. 758, 81 L. Ed. 1134 (1937); U. S. v. Pink, 315 U. S. 203, 
62 S. Ct. 552, 86 L. Ed. 796 (1942). 

82 War Claims Act of 1948, loc. cit. (note 29). Congress, authorizing the President 
to conclude inter-custodial conflicts agreements with other nations, declared: 

‘¢Such agreements shall be in accordance with the policy of protecting and making 
available for utilization the American and nonenemy interests in such property and 
further the elimination of enemy interests in such property and the efficient administra- 
tion and liquidation of enemy property in the United States.’? (50 U.S.C.A. App. $ 40, 
sub. (2) (1950).) 

The Joint Congressional Resolution to terminate the state of war between the United 
States and the Government of Germany stated: 

€t Provided, however, That notwithstanding this resolution and any proclamation issued 
by the President pursuant thereto, any property or interest which prior to January 1, 
1947, was subject to vesting or seizure under the provisions of the Trading With the En- 
emy Act of October 6, 1917 (40 Stat. 411), as amended, or which has heretofore been 
vested or seized under that Act, including aceruals or proceeds of any such property or 
interest, shall continue to be subject to the provisions of that Act... .’’ (50 U.S8.C.A. 
App. 1, p. XX (1951); 46 A.J.LL. Supp. 13 (1952).) 

The Treaty of Peace with Italy, in force Sept. 15, 1947, expressly reserved to the Al- 
lied and Associated Powers the right to retain and liquidate Italian external assets, the 
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Reparation any more than it would be ‘‘bound’’ by the most formal of 
treaties, in the sense of Constitutional limitation on its power.** Congress 
can Constitutionally enact legislation in violation of an international obliga- 
tion, but its action in so doing lessens in no degree the contractual obligation 
of the United States with respect to the other party or parties to the agree- 
ment.** Though Congress is free Constitutionally to disregard the provi- 
sions of the Paris Agreement on Reparation, the United States internation- 
ally is bound to the other parties to that agreement to maintain its provisions 
in accordance with the contractual obligation assumed, approved and imple- 
merited over a period of ten years. 


THE CONTENTION OF CONFISCATION 


The argument of confiscation of private property must be considered in 
the full light of the circumstances of war bankruptcy and prewar status of 
German property. German legislation in effect prior to and during World 
War II had nationalized the external assets of its citizens. As stated by 
the House Committee in 1947, 


no essential difference exists between private property and publie prop- 
erty in the case of Germany and Japan... .® 


Government of Italy undertaking to compensate former owners. Treaty of Peace with 
Italy, Art. 79, pars. 1 and 3, 61 Stat. 1247 at 1406-1407 (1948). The same provisions 
are contained in Art. 27, Art. 25 and Art. 29 of the Rumanian, Bulgarian and Hun- 
garian Peace Treaties, respectively, also in force Sept. 15, 1947. 61 Stat. 1757, 1915, 
2065 (1948); see also 42 A.J.I.L. Supp. 47, 179, 225, 252 (1948). 

Pursuant to the authority of the Peace Treaties with Rumania, Bulgaria and Hungary, 
Congress, on Aug. 9, 1955, ordered the vesting and liquidation of blocked assets of these 
countries in the amount of $27,000,000, the proceeds to be applied to American claims, 
International Claims Settlement Act, as Amended, 22 U.S.C.A. 1631 (a) (1955); U.8.C., 
Congressional and Administrative News, Legislative History (1955), p. 625. 

The Treaty of Peace with Japan, in force April 28, 1952, expressed the right of Al- 
lied Powers to retain and liquidate vested Japanese assets. Treaty of Peace with Japan, 
Art. 14, 2(I). U. S. Treaties and Other International Agreements 3169 (1952); 
T.LA.S., No. 2490; 46 A.J.LL. Supp. 77 (1952). 

Congress approved and ratified Allied policy on reparation in ratifying the Bonn 
Convention, as amended by the Paris Protocol of 1954, which records Germany’s consent 
to Alied measures with regard to German external assets and its promise to compensate 
former German owners. The Bonn Convention of 1952 as Amended by the Paris Proto- 
col of 1954, Ch. Six, Arts. 3 and 5, op. cit. (note 18). 

88 A subsequent Act of Congress can supersede a treaty in its operation as internal 
law. Hackworth, op. cit. (note 31) at § 489. The Cherokee Tobacco, 11 Wallace 616 
(1871); The Head Money Cases, 112 U. S. 580 (1884); Whitney v. Robertson, 124 U. 8. 
190 (1888); Chae Chan Ping v. U. S., 130 U. S. 581 (1889). 

34 Hackworth, op. cit. (note 31) at 185-186. 

88 t€ No essential difference exists between private property and public property in the 
ease of Germany and Japan. For several years before World War II, while Germany 
and Japan were preparing to make war upon the United States, property owned in the 
United States by the citizens of both these countries was subject to rigid control of their 
respective Governments. While the fiction of private ownership was retained, actually 
property of German and Japanese nationals in the United States was widely used to ac- 
complish the national objectives of those countries.’’ House Report No. 976 (on the 
War Claims Act), 80th Cong., Ist Sess. (July, 1947), p. 2. 
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The limited right of German ‘‘owners’’ of external assets to compensa- 
tion in German internal currency established by German law since 1931 is 
confirmed in the Bonn Convention of 1954, pursuant to which 


The Federal Republic shall insure that the former owners of prop- 
erty seized . . . shall be compensated.*¢ 


The issue is not the return of private property seized by the United States 
or other Allies, but that of compensation for external assets under the con- 
trol of the German Government since 1931. Indeed, any return or com- 
pensation in dollars paid today to German residents would be subject to 
German Government currency control.’ 

Whether or not the Federal Republic makes prompt, adequate and effec- 
tive compensation to the former ‘‘owners’’ is an internal German problem, 
as it has been since German control of external assets was instituted. In- 
deed, it is apparent that legislation implementing the Federal Republic’s 
agreement to compensate its nationals is being delayed by the possibility of 
return legislation in the United States. As a matter of practical adminis- 
tration, the Federal Republic is in the best position to investigate and alle- 
viate the hardships and inequities inevitable in large-scale attempts to settle 
conflicting demands imposed by war. 

The issue of the international lawfulness of seizure and retention of alien 
property centers on the justification for the action. Concededly the un- 
justified taking of alien property without adequate compensation is confis- 
cation, and as such, not only wrongful under international law but also un- 
der American law.® But, as stated by an American authority on interna- 
tional law, 


utilization of enemy private property is not confiscatory when it serves 
to release the enemy from the payment of claims against it.*° 


Our Constitution imposes no bar to the taking of enemy private property 
without compensation. Acting on this assumption as recently as 1955, 
Congress amended the International Claims Settlement Act to provide for 
the liquidation of blocked and vested Rumanian, Hungarian and Bulgarian 
assets for the purpose of paying United States claims against those govern- 
ments and their nationals.*? 


8¢ The Bonn Convention of 1952 as Amended by the Paris Protocol of 1954, Ch. Six, 
Art, 5, op. cit. (note 18). 

87 German ‘‘residents may not dispose of prewar German assets abroad’’ and new in- 
vestments are subject to government license. International Monetary Fund, Fifth An- 
nual Report on Exchange Restrictions 157 (1954). 

88 Huijsmans, loc. cit. (note 3) at 595, note 1. 

89 Russian Volunteer Fleet v. U. S., 282 U. S. 481 (1931); Clark v. Uebersee Finanz- 
Korporation, 332 U. S. 480, 68 S. Ct. 174, 92 L. Ed. 88 (1947) ; Silesian-American Cor- 
poration v. Clark, 332 U. S. 469, 68 S. Ct. 179, 92 L. Ed. 81 (1947). 

40 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
1737 (2nd rev. ed., 1945). 

41 Brown v. U. S., 8 Cranch 110 (1814) ; Miller v. U. S., 11 Wallace 268 (1871); U. 8. 
v. Chemical Foundation, 272 U. S. 1 (1926); Woodson v. Deutsche Gold, 292 U. S. 749 
(1934) ; Cummings v. Deutsche Bank, 300 U. S. 115 (1937); Clark v. Uebersee Finanz- 
Korporation, loc. cit. (note 39); Silesian-American Corporation v. Clark, loc. cit. (note 
39). 

42 International Claims Settlement Act, as Amended, 22 U.S.C.A. 1631. 
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CONCLUSION 


In the absence of the international rules described above, which were 
established among the Western Allies following World War II, return of 
German assets to the former ‘‘owners’’ would be a ‘‘matter of grace,’’ a 
matter solely of internal policy. But every post-World War II agreement 
with war allies or with former enemies confirms the link between retention 
of German external assets and compensation for war damage claims.*® 

On the level of internal policy, the argument has been made that reten- 
tion of enemy property weakens protection of American investments abroad. 
Yet in a world in which the possibility of war is a continuing threat, the 
search for means of averting recourse to war is not furthered by making 
holders of enemy assets trustees for the duration of the conflict. The risk of 
loss of external assets cannot be disregarded as a factor in deterring ageres- 
sion. 

American investments abroad are protected more effectively through 
mutual respect for international agreements and the confidence inspired by 
firm adherence to established undertakings. Possible breach by the United 
States of formal commitments to its Allies can weaken treaty-based protec- 
tion of our property interests abroad in greater measure than any gesture 
of unilateral return of enemy property as a matter of grace,*® 


œ 43 Note 32 supra. 

44 American Bar Association, Proceedings of Section of International and Comparative 
Law 74 (December, 1945). 

45 The United States has traditionally relied on bilateral treaties for the protection of 
its foreign investments and property. Declared Herbert Hoover, Jr., Under Secretary 
of State, in an address to the Harvard Business School Association on June 16, 1956: 
‘í The commercial and tax treaty programs Rave long been an integral part of the effort 
of our Government to develop on a reciprocal basis standards of fair treatment. Since 
World War II, 15 commercial treaties, with modernized provisions relating to invest- 
ments, have been negotiated. Similar treaty proposals are under negotiation or con- 
sideration with more than half a dozen other governments.’’ 34 Dept. of State Bule- 
tin 1049 at 1052 (1956). Of the 15 treaties negotiated since World War II, three are 
awaiting final action by the foreign governments, four are awaiting Senate approval, 
and the following eight are already in force: with China, 63 Stat. 1299, T.I.A.S. No. 
1871; Ethiopia, 4 U. S. Treaties and Other International Agreements 2134, T.I.A.S., No. 
2864; Germany, S. Exec. E, 84th Cong., Ist Sess., effective June 14, 1956; Greece, 5 
U.S.T. 1829, T.I.A.S., No. 3057; Ireland, 1 U.S.T. 785, T.I.A.8., No. 2155; Israel, 5 
U.S.T. 550, T..AS8., No. 2948; Italy, 63 Stat. 1255, T.LA.S., No. 1965; and Japan, 
4 US.T. 2063, T.LA.S., No, 2863. Declared Herman J. Phieger, Legal Adviser, Depart- 
ment of State, in a recent address before the New York State Bar Association on June 
23, 1956: ‘‘Among the rights secured to Americans by these treaties, in consideration 
of like rights granted in this country, are the right to do business, protection against 
expropriation, and protection against discriminating treatment.’? 35 Dept. of State 
Bulletin 11 at 16 (1956). 
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I. INTRODUCTION 


Concomitant with the stationing of United States armed forces in friendly 
foreign countries is an increasing concern over, and appreciation of, the 
legal issues arising from their presence. The most controversial question 
concerns exercise by the host state of criminal jurisdiction over personnel 
of the visiting United States foree. The House Foreign Affairs Committee 
after extensive hearings refused to accede to critics’ demands that this ex- 
ercise of criminal jurisdiction by foreign countries be officially denounced} 
and by a vote of 19-10 tabled the condemnatory resolutions: Congres- 
sional concern remains strong, however, and the issue is not dormant. 

The bitter criticism of this exercise of criminal jurisdiction has been ren- 
dered with little attention to practical considerations or to the precise im- 
pact upon the forces. The advisabifity and justice of this power can be 
adequately evaluated only in the light of day-to-day operations, and it is 
the purpose of this study to survey the subject and to note some of the 
problems presented. 

In host countries it has become largely the function of judge advocates 
and other legal officers serving with the forces to help solve complex prob- 
lems that arise from the administration of justice. One of the most im- 
portant contributions in this regard has been the development of arrange- 
ments with the authorities of the host country to facilitate the accomplish- 
ment of the mission of the armed forces with a minimum of interference. 

The worldwide commitment of United States forces in peacetime is un- 
paralleled. The contrast between military forces of the past with those of 
today is striking not only because of the numbers involved, but also because 
of their composition and logistical organization. United States forces are 
served overseas by thousands of civilians, both American and indigenous, 


* The subject of this article is based upon a thesis prepared by Lt. Col. Joseph H. 
Rouse while in attendance at the Judge Advocate Officer Advanced Course of The 
Judge Advocate General’s School. The opinions and conclusions expressed herein are 
those of the individual authors and do not necessarily represent the views of either 
the Judge Advocate General’s School or any other governmental agency. 

1New York Times, March 9, 1956, p. 16, col. 7; see also 102 Cong. Rec. 8450 (daily 
edition, May 31, 1956). 
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who are employed by the United States in both appropriated and non- 
appropriated fund activities? In many areas these persons are accom- 
panied by dependents. Because the mission of the forces cannot be accom- 
plished without these accompanying civilian personnel, military com- 
manders can no longer restrict their concern to military forces alone. The 
well-being of new communities in receiving states, essentially American in 
composition, is a prime responsibility for the United States military com- 
mander. 

The jurisdictional status of a visiting military force cannot be determined 
by the automatic application of a principle of international law. In the 
first place, the applicable principle of international law is itself disputed ; ® 
and in the second place, the cireumstanees and conditions under which 
United States forces are deployed abroad require, in the interests of order 
and justice, that difficulties be anticipated and headed off by negotiated 
arrangements. 

The multitude of problems concerning the relationship between the 
United States force and the civil authorities of the receiving state, involv- 
ing such other questions as customs and duties, foreign exchange regu- 
lations, local taxation, motor vehicle laws, and the impact of local law, is 
today approached through a treaty or an agreement which defines more 
precisely the status of the visiting force and specifies the respective powers 
“which the receiving and sending states may properly exercise with regard 
to each other. The United States has entered into several such agreements 


2 Non-appropriated fund activities include, for example, officers’ clubs, post ex- 
changes, and the Armed Forces Motion Picture Service. 

3 That the visiting force is, under international law, immune from the criminal 
jurisdiction of the receiving state is the pYoposition advanced in King, ‘‘ Jurisdiction 
over Friendly Foreign Armed Forces,’’ 36 A.J.LL. 539 (1942); King, ‘* Further De- 
velopments Concerning Jyrisdiction over Friendly Foreign Armed Forces,” 40 A.J.LL, 
257 (1946); contra, Barton, ‘‘Foreign Armed Forces; Immunity from Criminal Juris- 
dietion,’’ 27 British Year Book of Int. Law 186 (1954); Schwartz, ‘‘International 
Law and the NATO Status of Forces Agreement,’’ 53 Col. L. Rev. 1091 (1953); Re, 
‘The NATO Status of Forces Agreement and International Law,’’ 50 N.W.U.L. 
Rev. 349 (1955). In this connection the difference between the 7th and 8th editions 
of Lauterpacht’s revision of Oppenheim, International Law, is noteworthy. The 7th 
edition states (sec. 445, p. 759): ‘* Whenever armed forces are on foreign territory 
... they are considered exterritorial, and remain, therefore, under [sending state] 
jurisdiction.’’ The 8th edition (sec. 445, p. 847) qualified ‘‘consicdered’’ by the words 
*“by some to be.’’ Dieta in Kinsella v. Krueger, 351 U. S. 470, 479 (1956), support the 
view of Barton and Schwartz. A petition for rehearing was granted Nov. 5, 1956, 352 
U. S, 901, 1 L. Ed. 2d 92, so this authority is now of questionable value. 

In Cozart v. Wilson, 236 F.2d 732 (D.C. Cir., 1956), the Court of Appeals for the 
District of Columbia cited the Krueger case as authority for holding that Japan had 
jurisdiction to try several servicemen under the Administrative Agreement. The Supreme 
Court vacated the judgment on the ground that the case was moot, 352 U. S. 884, 1 L. Ed. 
2d 82 (1956). Both these decisions indicate that jurisdictional agreements are some- 
times construed as ceding jurisdiction from the host state to the visiting force. These 
agreements in fact refer to the right to exercise jurisdiction rather than to the existence 
of jurisdiction. Authority to try persons by court-martial must be found in domestic law 
rather than in international agreements. The inherent good sense in negotiating status 
of forces agreements is demonstrated in Grabb, ‘‘What About These Status of Forces 
Agreements?’’, 6 Army 34 (1956). 
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the most significant of which are the Agreement between the Parties to the 
North Atlantic Treaty Regarding the Status of Their Forces, hereinafter 
referred to as the ‘‘NATO Status of Forces Agreement,’’* and the agree- 
ment with Japan containing similar provisions, hereinafter referred to as 
the Japanese Administrative Agreement.’ Basic to these agreements is the 
premise that the visiting United States force is a guest as well as an ally 
of the host state. 

The NATO Status of Forces Agreement became effective between the 
United States, Belgium, France and Norway on August 28, 1953. Its pro- 
visions relative to the exercise of criminal jurisdiction were construed’ by 
French authorities as being applicable in France to offenses previously com- 
mitted but untried. Subsequently, the agreement has become effective in 
Canada, Denmark, Luxembourg, Italy, The Netherlands, the United King- 
dom, Portugal, Turkey and Greece. Because large numbers of Americans 
are stationed in France and because of the early effective date of the agree- 
ment in that country, the procedures and problems arising there provide 
particularly helpful examples for study. 


II. THE PRINCIPLE OF CONCURRENT JURISDICTION 
A. IN GENERAL 


®© 
Article VII of the NATO Status of Forces Agreement established a pat- 
tern of concurrent criminal jurisdiction. It provides generally that the 
“primary” right of the receiving state to exercise criminal jurisdiction 
exists when an act of a member of the visiting force or civilian component 
violates the law of both the receivinggand sending states. To this general 
provision there are, however, two striking exceptions whereby the ‘‘pri- 
mary” right to exercise jurisdiction rests with the sepding state over: 


(a) Offenses arising out of an act or omission done in the perform- 
ance of official duty; and 

(b) Offenses solely against the property or security of the sending 
state or against a member of the forces or civilian component or de- 
pendent of the sending state. 


The pattern of concurrent jurisdiction resulted from a compromise de- 
signed to strengthen the system of collective security. The NATO Status 
of Forces Agreement is an integral part of the NATO scheme and the de- 
sires of no single nation were paramount in its conception. In hearings 
before a Congressional committee Deputy Under Seeretary of State Murphy 


4 Agreement Between the Parties to the North Atlantic Treaty Regarding the Status 
of Their Forces, June 19, 1951. 4 U.S.T. 1792; T.LA.S., No. 2846; 48 A.J.LL. Supp. 
83 (1954). 

5 Administrative Agreement under Art. III of the Security Treaty between the 
United States of America and Japan, Feb. 28, 1952, 3 U.S.T. 3341, T.I.A.S., No. 
2492; Protocol to Amend Art. XVII of the Administrative Agreement, Sept. 29, 1953, 
4 US.T. 1846; T.I.A.S., No, 2848. The status of other United Nations forces in 
Japan is stated in a virtually identical agreement, Agreement Regarding the Status of 
United Nations Forces in Japan, Feb. 19, 1954, 5 U.S.T. 1123; T.L.A.S., No. 2995. 

6 See note on case of Zerfoss in 81 Journal de Droit International 737 (1954). 
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deseribed it as the best agreement that could then be obtained by the United 
States and as representing considerable concessions to the United States.’ 
The agreement refiects the unwillingness of nations to permit extensive 
immunity of large military forces permanently stationed within their 
boundaries from the impact of local law. The rationale of concurrent 
jurisdiction arrangements in other parts of the world is additionally sup- 
ported by the unpopularity of extraterritorial rights and the reaction 
against anything tainted with colonialism. As a consequence of these 
political realities a system of concurrent jurisdiction also exists in Japan,’ 
Bermuda and other leased bases,® and the Bahamas.?° In Saudi Arabia,** 
Libya,” and the Philippines * a slightly altered pattern provides for the 
exclusive right of the United States to exercise criminal jurisdiction over 
its forces for all offenses committed within agreed geographical areas usu- 
ally comprising the United States military bases, although concurrent juris- 
diction prevails off the base. In Germany,?* Korea, Greenland, Ethi- 
opia," and the Ryukyu Islands, on the other hand, United States forces 
and accompanying personnel remain generally within the exclusive crim- 
inal jurisdiction of the United States. In Germany the arrangement is 
temporary and awaits the negotiation of an agreement similar to the 
NATO Status of Forces Agreement as modified in accordance with the 
special requirements in Germany.%* 

© 


T Hearings before the House Committee on Foreign Affairs on H. J. Res. 309, 84th 
Cong., Ist (and 2d) Sess., Pt. 1 (Pt. 2, 2d Sess.) (1956), p. 160. 

8 Note 5 supra. 

2 Exchange of Notes Between the United States and the United Kingdom Modifying 
Arts. IV and VI of the Agreement of March 27, 1941 (Exec. Agr. Ser, No. 235; 55 
Stat., Pt. 2, p. 1560), July 19 and Aug. 1, $950. 1 U.S.T. 585; T.LA.S., No. 2105; 45 
A.J.I.L. Supp. 97 (1951). 

10 Agreement Between the United States and the United Kingdom Concerning ‘‘The 
Bahamas Long Range Proving Ground,’’ July 21, 1950, 1 U.S.T. 545, T.I.AS., No. 
2099; see also Agreement of June 25, 1956, T.I.A.S., No. 3595; also Art. XV, Agree- 
ment with the Dominican Republic of Nov. 26, 1951, Concerning the Long Range 
Proving Ground, 3 U.S.T, 2569; T.I.A.S., No. 2425. 

11 Par. 18 (e) (i), Exchange of Notes Between the United States and Saudi Arabia 
Concerning an Air Base at Dhahran, June 18,1951. 2 U.S.T. 1466; T.LA.S., No. 2290. 

12 Arts. VI, XX (1) (b), Agreement Between the United States and the United 
Kingdom of Libya, Sept. 9, 1954. 5 U.S.T. 2449; T.I.A.S., No. 3107. 

18 Art. XIII, Agreement Between the United States and the Republie of the Philip- 
pines Concerning Military Bases, March 14, 1947. 61 Stat. (4) 4019; T.LA.S., No. 
1775. This agreement is in the process of renegotiation, but negotiations were sus- 
pended on Dec. 5, 1956. 

14 Art. VI, Convention on the Rights and Obligations of Foreign Forces and Their 
Members in the Federal Republic of Germany, Oct. 23, 1954. T.T.A.S., No. 3425. 

15 Exchange of Notes Concerning Jurisdiction over Offenses by United States Forces 
in Korea, July 12, 1950. 5 U.S.T. 1408; T.LA.S., No. 3012. 

16 Art. VIII, Agreement Between the United States and Denmark Concerning the 
Defense of Greenland, April 27, 1951. 2 U.S.T. 1485; T.I.A.S., No. 2292. 

17 Agreement Between the United States and Ethiopia Concerning the Utilization of 
Defense Installations in Ethiopia, May 22, 1953. 5 U.S.T. 749; T.LA.S., No. 2964. 

18 See Art. VIII, par. 1(b), Convention on Relations Between the Three Powers and 
the Federal Republic of Germany, Oct. 23, 1954. T.LA.S., No. 3425; 49 A.J.LL. 
Supp. 57 (1955). 
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The principle of concurrent jurisdiction has precedent in recent United 
States and European practice. An agreement of March 14, 1947, between 
the United States and the Republic of the Philippines concerning military 
bases provides for the exercise of criminal jurisdiction by the Philippines 
over certain off-base offenses by military personnel,’® and an agreement of 
December 21, 1949, negotiated between the Brussels Treaty Powers, al- 
though never in effect because of the promulgation of the NATO Status 
of Forces Agreement, stated that the primary right of the receiving state 
to exercise criminal jurisdiction extended even to offenses committed while 
in the performance of official duty. Preceding the Brussels Treaty sev- 
eral bilateral agreements between France and nations stationing troops in 
France were negotiated which provided for the primary right of France to 
exercise jurisdiction over members of the visiting forces.”* 


B. UNITED STATES JURISDICTION OVER PERSONS 


Paragraph 1(a) of Article VII of the NATO Status of Forces Agreement 
states that: 


the military authorities of the sending State shall have the right to ex- 
ercise within the receiving State all criminal and disciplinary jurisdic- 
tion conferred on them by the law of the sending State over all person¢ 
subject to the military law of that State. 


Article 2 of the Uniform Code of Military Justice ?? enumerates the persons 
subject to United States military law. In addition to ordinary military 
personnel are included ‘‘persons serving with, employed by, or accompany- 
ing the armed forces”? without the United States subject to the provisions 
of treaties, agreements, or accepted rules of international law. This has 
been construed to confer military jurisdiction over*civilian employees of 
United States nationality of both appropriated ® and non-appropriated 
fund activities,” certain merchant seamen,” aliens brought within a receiv- 
ing state as employees,’ technical representatives of contractors serving 
with the forces,” Red Cross and United Services Organization personnel of 


19 Art. XITI, par. 2, note 13 supra. 

20See 22 Dept. of State Bulletin 449 (1950). Signed between Belgium, Franco, 
Luxembourg, The Netherlands and the United Kingdom. 

21 See Anglo-French Agreement of April 19, 1948, G.B.T.8. 44 [1948]. The Soviet 
Union recently entered into a status of forces agreement with Poland by which certain 
off-base offenses by members of Russian forces are subject to Polish criminal jurisdic- 
tion. In some respects its provisions are strikingly similar to the NATO Status of 
Forces Agreement. For text of agreement, see New York Times, Dec. 19, 1956, p. 8, 
eol. 1. 22 10 U.S.C. 801, et seg. 

23 Ọ. S, v. Marker, 1 U.S.C.M.A. 393, 3 C.M.R. 127 (1952). 

24 U. S. v. Biagini, 10 C.M.R. 682, 690. 

25 U. S. v. Garcia, 5 U.S.C.M.A. 88, 17 C.M.R. 88; ef. U. S. v. Guidry, 7 C.M.R. 305; 
U. S. v. Patterson, 16 C.M.R. 295. 

26 The Polish Labor Service; see U. S. v. Weiman, 3 U.S.C.M.A. 216, 11 C.M.R. 216. 

27 Perlstein v. U. S., 151 F.2d 167 (3d Cir. 1945); cert. dismissed, 328 U. S. 822 
(1946); In re Di Bartolo, 50 F. Supp. 929 (S.D.N.Y., 1943). 
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United States nationality.” Whether dependents of the above can be 
tried by court-martial awaits the decision of the Supreme Court. The 
Status of Forces Agreement provides that nationals of the receiving state, 
although employed by the United States, are not considered subject to 
military law unless they are actually in the military service.*° 

Persons possessing dual nationality always present special problems. 
For the purpose of exercising criminal jurisdiction, persons having Japa- 
nese nationality as well as United States nationality who are brought into 
Japan by the United States are considered United States nationals only.’ 
Under the NATO Status of Forces Agreement, however, a person having 
the nationality of the receiving state as well as United States nationality 
and who is not a member of the forces apparently is subject to the juris- 
diction of the receiving state. 

Paragraph 4 of Article VII should not, however, be construed to deprive 
the United States of its proper jurisdiction over such dual nationals if exer- 
cised outside the territory of the receiving state, because the Status of 
Forces Agreement was not conceived to affect jurisdiction already vested. 
The purpose of the Status of Forces Agreement, as of other jurisdictional 
agreements, was to clarify and define more precisely the proper exercise of 
jurisdictional powers already vested, and the travaux préparatoires no- 
Where indicate that the agreement was conceived as a source of jurisdic- 
tional power.®? 

A number of United States employees, although United States citizens, 
have lived abroad for so long that it may be argued with some force that 
the Status of Forces Agreement precludes the exercise within the receiving 
state of United States military jurisdiction over them because they are 
‘‘ordinarily resident” in the receiving state. In practice, however, these 
United States citizens, even if hired in the receiving state, are considered 
subject to United Stétes military law and no serious objection to this view 
has been interposed. 


C. JURISDICTION OF THE RECEIVING STATE AS TO PERSONS 


According to the NATO Status of Forces Agreement the criminal 
jurisdiction of the receiving state may be exercised with respect to of- 
fenses committed within its territorial jurisdiction over ‘‘members of a force 
or civilian component and their dependents.” 3 Members of a force are 


28 See Agreement Between the United States and the Republic of Turkey Relating 
to the Implementation of the ‘‘Agreement Between the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces,’’ June 23, 1954, 5 U.S.T. 1465, T.LAS., 
No. 3020, wherein United Services Organization and Red Cross personnel are specifically 
included within the purview of United States military law. 

29 See Kinsella v. Krueger, 351 U. S. 470 (1956), note 3 supra; see also Madsen v. 
Kinsella, 343 U. S. 341 (1952); U. S. v. Smith, 5 U.S.C.M.A. 314, 17 C.M.R. 314. 

80 Art. VII, par. 4, NATO Status of Forces Agreement, note 4 supra. 

81 Par. E, Agreed Official Minutes Regarding Protocol to Amend Article XVII of 
the Administrative Agreement, note 5 supra. 

32 See Statement of Deputy Under Secretary of State Murphy, Hearings (note 7 
supra), p. 162; ef. dicta in Kinsella v. Krueger, note 3 supra. 

33 Art. VII, par. 1(b), note 4 supra. 
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defined as being those present in the receiving state ‘‘in connexion with their 
official duties.’’°4 This condition was placed in the agreement over United 
States objections and is in contrast to the provision of the Japanese Admin- 
istrative Agreement wherein the reason for presence in Japan is not mate- 
rial to the application of the agreement. Accordingly, a soldier on military 
leave in a NATO country other than his place of duty is not within the pur- 
view of the NATO Status of Forces Agreement, and he is subject to the 
rules of law applicable in the absence of a treaty. This was the intention 
of the drafters as revealel by the travaux préparatoires. Nevertheless, 
some countries as a matter of comity or special agreement consider soldiers 
on leave and deserters as falling within the purview of the agreement.** 

It was also the intention of the drafters to exclude from the NATO Status 
of Forces Agreement military units whose activities in a receiving state 
were not connected with the North Atlantic Treaty. Netherlands troops, 
for example, frequently enter Belgium to carry on maneuvers not con- 
nected with the North Atlantic Treaty and such forces were not intended to 
be included within the agreement.®” 

Military attachés and military aid and assistance group (MAAG) per- 
sonnel are excluded in practice from the operation of the NATO Status of 
Forces Agreement. In the travaux préparatoires it is indicated that mem- 
bers of missions and MAAG groups enjoying diplomatic privileges should 
continue to operate with their established jurisdictional immunities.** The 
status of those not enjoying diplomatic immunity was not discussed.* 


34 Art. I, par. 1(a), ibid. 

85 Minutes of the Working Group on the Military Status of the Armed Forces of 
NATO Countries (1951) (cited hereinaftes as Minutes of the Working Group), pars. 
4-10, MS-R (51) 13. 

26 E.g., The Netherlands, see Hearings, p. 20 (note 63 infra). Panama provides an 
example where jurisdictional arrangements exist in absente of treaty or formal 
agreement, 

37 Minutes of the Working Group (note 35 supra), par. 5. 

88 Ibid., par. 2, MS-R (51) 19. 

39 The status of MAAG personnel in the lower ranks who are entitled to no diplomatie 
privileges whatsoever presents a curious anomaly. For example, under the Mutual De- 
fense Agreement an enlisted man with a MAAG group stationed in London is subject 
to British criminal jurisdiction, although, if he were on NATO duty, he would not be 
subjected to the primary right of Great Britain to exercise jurisdiction for offenses aris- 
ing from the performance of official duty or for offenses against other members of the 
forces. This unsatisfactory result has not been ameliorated either by directives or formal 
treaty. The status of MAAG and mission personnel in NATO countries requires more 
definitive clarification. Personnel attached to the military aid and assistance group usu- 
ally operate as part of the United States Embassy in that country. In Greece, Ethiopia, 
Spain, Thailand, and Yugoslavia, MAAG personnel receive full diplomatic immunity, but 
in Iran, Iraq, Turkey and Saudi Arabia they are subject to the concurrent jurisdiction 
of the United States and the local authorities. On the other hand, in Belgium, Chile, 
Colombia, Cuba, Denmark, Formosa, France, Great Britain, Indochina, Indonesia, Italy, 
Japan, Luxembourg, The Netherlands, Norway, Pakistan and the Philippines their status 
corresponds to that of personnel in the diplomatic mission. See Hearings before a Sub- 
committee of the Committee on Armed Services, U. S. Senate, 84th Cong., 2d Sess., to 
review for the period Dec. 1, 1954, to Nov. 30, 1955, the operation of Art. VIZ of the 
Status of Forces Agreement (1956), pp. 30-31. 
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D. JURISDICTION OVER THE CIVILIAN COMPONENT 


The receiving state may, under Article VII of the NATO Status of Forces 
Agreement, exercise certain jurisdiction over members of the ‘‘civilian com- 
ponent.” This group is defined in Article I as civilian personnel accom- 
panying the force who are: 


in the employ of an armed service of that Contracting Party, and who 

are not stateless persons, nor nationals of any State which is not a Party 

to the North Atlantic Treaty, nor nationals of, nor ordinarily resident 
„in, the State in which the force is located. 


In lieu of defining the civilian component as ‘‘those subject to the military 
law of the sending state,’’ this terminology was adopted because in the law 
of several NATO countries, including France, civilian persons employed by 
a force are not subject to military law.*° The definition in the agreement, 
however, is not easily applicable by the United States because it does not 
clearly include all civilians subject to United States military law. Mer- 
chant seaman, for example, although not employees of the armed services 
may, under certain circumstances, be subject to military law.*1 It is doubt- 
ful, however, whether merchant seamen are always included within the defi- 
nition of ‘‘civilian component’’ even under the broader provisions of the 
regulations implementing the Japanese Agreement, which states that the 
“civilian component includes civilian employees on United States forces- 
operated vessels and aircraft and excludes persons on contract-operated, 
chartered and general agency agreement vessels.*? 

Neither is the NATO definition of the civilian component sufficient to in- 
clude non-appropriated fund activities employees, technical representatives 
of contractors and Red Cross and Usfited Services Organization personnel, 
because these persons are not ‘‘in the employ of an armed service.” The 
more comprehensive gapanese Agreement, on the other hand, includes these 
persons within its protection. Avoidance of the jurisdictional problems 
that these persons present has been achieved by the practice of most NATO 
receiving states of considering them within the civilian component. In the 
bilateral agreement with Turkey implementing the Status of Forces Agree- 
ment,* a specific provision includes within the civilian component: 


employees of United States Government Departments, post exchanges, 
and recreational organizations for military personnel, Red Cross and 
United Services Organization personnel, and technical representatives 
of contractors. 


If these persons are considered part of the civilian component for the pur- 
pose of criminal jurisdiction, logic requires that they be similarly consid- 
ered for purposes of settling claims arising from their activities. Accord- 


40 Minutes of the Working Group (note 35 supra), par. 10, MS-R. (51) 18. 

41U. S. v. Robertson, 5 U.S.C.M.A. 806, 19 C.M.R. 102; McCune v. Kilpatrick, 53 F. 
Supp. 80 (E.D. Va., 1943) ; In re Berne, 54 F. Supp. 252 (S. D. Ohio, 1944). 

42 See U. S. v. Robertson, cited above, which is in error insofar as it ignores the provi- 
sions of Agreed View No. 3la, Agreed Views of Jurisdiction Sub-Committee, Part IT, 
Exercise of Jurisdiction, FEC Pamphlet 27-1, Criminal Jurisdiction in Japan, January, 
1956. 43 T.LA.S., No. 3020, note 28 supra. 
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ingly, such claims against appropriated and non-appropriated fund activi- 
ties are processed pursuant to the provisions of Article VIII of the Status 
of Forces Agreement, but payment is made from a special fund to which 
these activities contribute.“ 

In Europe the United States employs numerous displaced persons who 
are formed into labor service units under semi-military discipline. Be- 
cause many are stateless persons, they are not within the definition of ‘‘civil- 
jan component’? as defined in Article I of the Status of Forces Agreement, 
although they are subjecf to United States military law. The United 
States prefers to consider such persons as members of the force rather than 
as civilian employees for the purpose of asserting criminal jurisdiction. 

The definition of civilian component in the NATO Status of Forces 
Agreement is inadequate in view of these considerations. The agreement 
temporarily regulating the status of the United States forces in Germany 
is more comprehensive and manageable in that it does not attempt to make 
a special category for the civilian component, but instead groups within the 
term ‘‘members of the forces’’: 


[o]ther persons who are in the service of such armed Forces or are at- 
tached to them, with the exception of persons who are [not] nationals 
[of a] sending State and have been engaged in the Federal territory ; 
provided that such other persons who are stationed outside the Fed- 
eral territory or Berlin shall be deemed to be members of the force? 
only if they are present in the Federal territory on duty.“ 


E. JURISDICTION OVER DEPENDENTS 


Deficiencies encountered in defining the civilian component apply equally 
to their dependents, who are defined in the NATO Status of Forces Agree- 
ment as ‘‘the spouse of a member of a force or of a civilian component, or 
a child of such member depending on him or her for support.” ‘7 Where 
the spouse is a national of the receiving state the United States does not in 
practice attempt to assert jurisdiction. 

Some confusion with respect to the jurisdiction of the receiving state over 
dependents results from their omission in paragraph 3 of Article VII of 
the Status of Forces Agreement wherein the sending state has the ‘‘ primary 
right to exercise jurisdiction over a member of a force or of a civilian com- 
ponent in relation to’’ offenses solely against the receiving state or against 
another member of the force, civilian component or dependent. This 
means that the primary right to exercise jurisdiction over dependents 
always rests in the receiving state and, accordingly, if the United States 
wishes to exercise jurisdiction over dependents, a waiver of the right to 


44 Letter AGAC-C (M) 153 (Dec. 13, 1954), Department of the Army, dated Dec. 17, 
1954, subject: ‘‘Settlement of Claims Arising from Acts or Omissions of Employees of 
Non-Appropriated Fund Activities in Foreign Countries.’? 

45 Note 26 supra. 

46 Art, 1, par. 7, Convention on the Rights and Obligations of Foreign Forces and 
Their Members in the Federal Republic of Germany. T.I.A.S., No. 3425. 

47 Art. I, par. 1(¢), NATO Status of Forces Agreement, note 4 supra. 
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exercise primary Jurisdiction must be secured from the receiving state. 
Nevertheless dependents are for operational purposes usually considered 
subject to the same jurisdictional provisions as members of the forces.*® 

Under the Japanese Agreement, parents and children over 21 may be de- 
pendents ‘‘if dependent for over half of their support upon a member of 
the United States armed forces or civilian component.’ Again, the broader 
terms of the German Agreement are more manageable as well as more ad- 
vantageous to the United States. Members of the forces include, besides 
spouses and children, ‘‘close relatives who are Supported by [members of 
the forces] . . . and for whom such persons are entitled to receive material 
assistance from the forces.’’ *° 


F. UNITED STATES JURISDICTION OVER OFFENSES 
1. Extent of Military Law 


The sending state, pursuant to Article VII of the Status of Forces Agree- 
ment, has the right to exercise exclusive criminal jurisdiction over persons 
subject to its military law ‘‘with respect to offences, including offences re- 
lated to its security, punishable by the law of the sending State, but not by 
the law of the receiving State.” 5 The United States continues to exercise 
its exclusive jurisdiction over purely military offenses such as absence with- 
out leave or desertion. The internal discipline of the forces with respect to 
purely military offenses remains, therefore, unaffected by the Status of 
Forces Agreement. 

The receiving state conversely has exclusive jurisdiction over offenses 
which violate local law only and not the law of the sending state. Few of- 
fenses fall within the exclusive jurisdiction of the receiving state if it can 
be established that the violation of local law constitutes conduct of such a 
nature as to bring di€credit on the armed forces chargeable under Article 
134 of the Uniform Code of Military Justice." The application of Article 
134 is particularly significant because, if the act is within the exclusive 
jurisdiction of the receiving state, no possibility of securing a waiver of 
jurisdiction under paragraph 3(c) of Article VII of the Status of Forces 
Agreement exists. If the act is chargeable under Article 134, however, a 
waiver of jurisdiction can be requested, and the receiving state must, ac- 
cording to the Status of Forces Agreement, give it ‘‘sympathetic considera- 
tion.’’ Therefore, in view of the United States policy to minimize the ef- 


48 Par. 4b, AEZ Cir. Nr. 550-50, April 13, 1956, Criminal Jurisdiction of Foreign Tri- 
bunals over Army Personnel, Headquarters, USAREUR Communications Zone. 

49 Art. I(7), note 14 supra, 

50 Art. VII, par. 2(a), NATO Status of Forces Agreement, note 4 supra. 

51 Art. 134, U.C.M.J. (note 22 supra), provides: 

‘*Though not specifically mentioned in this chapter, all disorders and neglects to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature to 
bring discredit upon the armed forces, and crimes and offenses not capital, of which per- 
sons subject to this code may be guilty, shall be taken cognizance of by a general or spe- 
cial court-martial, according to the nature and degree of the offense, and punished at the 
discretion of that court.’’ 
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fect of foreign jurisdiction over United States forces,5? a broad construction 
of Article 134 of the Uniform Code has been found desirable. 

The practical import of such a construction is illustrated by the fact that 
one of the criminal offenses of which Americans abroad are most frequently 
accused is the infliction of personal injuries through simple negligence usu- 
ally resulting from the operation of a motor vehicle. United States 
military law recognizes that negligent homicide is an offense violative of 
either the first or second clause of Article 134,°4 but merely causing per- 
sonal injuries as a resulf of simple negligence does not automatically 
constitute an offense under the Uniform Code of Military Justice.” “Nor 
is every violation of foreign law an offense in violation of Article 1384. 
The criteria for establishing a transgression of Article 134 is that the 
violation of foreign law must either be a disorder or neglect to the 
prejudice of good order and discipline or it must bring discredit upon the 
armed forces." If causing personal injuries through simple negligence is 
violative of the criminal law of the receiving state, in view of the strong dis- 
favor that such conduct imports to the armed forces and the grave problem 
of automobile accidents, it can be argued with persuasiveness that causing 
personal injuries through the negligent operation of a motor vehicle may 
constitute a violation of Article 134 of the Uniform Code of Military Justice. 
A waiver of the primary right to exercise jurisdiction can, accordingly, be 
sought. 


2. Avoidance of the Exercise of Dual Jurisdiction 


The Status of Forces Agreement denominates the concurrent jurisdiction 
of the sending state as primary wherg the offense is: 


solely against the property or security of that State, or... solely 
against the person or property of another oe of the force or civil- 
jan component of that State or . . . dependent; 


Under this provision, when a United States soldier robs another United 
States soldier, he commits an offense within the primary right of the United 
States to exercise jurisdiction. If the theft is followed by a wrongful dis- 
position of the goods to a receiving-state national, an offense is com- 
mitted within the jurisdiction of the receiving state. The proper ad- 
ministration of criminal justice requires, however, that in criminal cases 
wrongful acts arising from the same circumstances be adjudicated at a 
single trial. Therefore, where the principle aspect of the case involves 
an offense against a member of the forces, the United States, in order to 
avoid a foreign trial, must urge the local authorities to accept the United 

528, Rep. 2558, 84th Cong., 2d Sess., on the Operation of Art. VII, NATO Status of 
Forces Treaty (1956), p. 3. This policy is also inferred from the terms of Art, VIII. 
Department of Defense Directive 5525.1, Nov. 3, 1955, ‘‘Status of Forces Policies and 
Information’’; reproduced in Hearings (note 7 supra). 

53 This is a criminal offense in Canada, the United Kingdom, Japan, and France, and 
most other NATO countries. 

54 U. 8, v. Kirchner, 1 U.S.C.M.A. 477, 4 C.M.R. 69. 

55 U. S. v. Eagleson, 11 C.M.R. 893. 56 U. S. v. Wolverton, 10 C.M.R. 641, 643. 

57 Art. VII, par. 3(a) (i), NATO Status of Forces Agreement, note 4 supra. 
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States’ disposition of the entire circumstances. In serious cases little diff- 
eulty is encountered. For example, if a soldier kills his American wife, 
the United States has the primary right to exercise jurisdiction over the 
homicide, but the receiving state may have jurisdiction over lesser included 
offenses, such as breach of the peace or illegal possession of firearms. Au- 
thorities of the receiving state are usually willing in such a case to waive 
their primary right to exercise jurisdiction, but for less serious offenses 
disposition of the affair in one criminal trial is more difficult to achieve. 

The necessity of making a complete disposition of an offense in a single 
trial is demonstrated by a typical example. If a United States soldier who 
misappropriates an Army vehicle is involved in a hit-and-run accident in 
which the victim is a national of the receiving state, he has committed two 
separate offenses against the law of both the sending and receiving states. 
However, the sending state would have primary jurisdiction over the mis- 
appropriation, while the receiving state would have primary jurisdiction 
over the hit-and-run offense. If no waiver of jurisdiction is secured and 
two trials are held, the accused may plead for leniency before the receiving- 
state tribunal on the ground that he is about to be tried by court-martial 
for theft of a vehicle. The same accused in a trial by court-martial may 
then plead in mitigation of the sentence that he has already been tried and 
gentenced by a foreign tribunal for a crime arising out of the same circum- 
stances. Such tactics have met with some success. It has been found that 
this danger as well as the inconvenience of two trials can best be avoided by 
obtaining waivers of jurisdiction and trying all aspects of the case at once. 

Furthermore, a crime is not within the primary right of the sending state 
to exercise jurisdiction over it unless it is ‘‘solely’’ against the person or 
property of a person connected with the sending-state forces. The word 
“solely’’ is highly restrictive and therefore if the victims of a single wrong- 
ful act include a recefving-state national, the offense is subject to the pri- 
mary right of the receiving state to exercise jurisdiction and the United 
States must secure a waiver in order to exercise its jurisdiction. 


3. Offenses Arising from the Performance of Official Duty 


Offenses by members of the forces, or the civilian component, ‘‘arising 
out of any act or omission done in the performance of official duty” are 
within the primary right of the sending state to exercise jurisdiction under 
both the NATO Status of Forces Agreement and the Japanese Agreement. 
Official duty is determined in Japan pursuant to a provision in the official 
minutes annexed to the Japanese Agreement which states that: 


Where a member of the United States armed forces or a civilian com- 
ponent is charged with an offense, a certificate issued by or on behalf 
of his commanding officer stating that the alleged offense, if committed 
by him, arose out of an act or omission done in the performance of of- 
ficial duty, shall in any judicial proceeding be sufficient evidence of the 
fact unless the contrary is proved.** 


88 Par. 3(a) (ii), Agreed Official Minutes Regarding Protocol to Amend Article XVII 
of the Administrative Agreement, Sept. 29, 1953, note 5 supra. 
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It was further agreed in Japan that ‘‘any proof to the contrary should be 
presented to the Joint Committee for consideration.” ®® Thus an officially 
sanctioned method of determining official duty was provided by agreement. 

The working group drafting the Status of Forces Agreement considered 
that only the authorities of the force could decide whether an act was com- 
mitted in the performance of official duty.*° In view of the traveux pré- 
paratoires, it appears to be the Department of Defense position that official 
duty determinations by a commanding officer should be final.“ Neverthe- 
less, some confusion on thi$ point arose when the Senate Foreign Relations 
Committee in April, 1953, considered the agreement prior to its submission 
for the Senate’s advice and consent. The Legal Adviser of the Depart- 
ment of State testified that the courts of the receiving state could determine 
the duty status of the accused.*? In contrast to the testimony of the De- 
partment of State representative, Major General (then Brigadier General) 
Hickman, The Judge Advocate General of the Army, testified in March, 
1955, before a subcommittee of the Senate Armed Services Committee 
that, although Turkey had interpreted the treaty as vesting in the Turkish 
courts final authority to determine official duty status, it was neverthe- 
less the Department of Defense’s position that official duty determina- 
tions in all countries should properly rest with the authorities of the send- 
ing state.®* 

Great Britain, in enacting the legislation necessary to implement the 
Status of Forces Agreement, specified that British courts may determine 
whether the offense occurred during the performance of official duties.%4 
The certificate of the commanding officer under the British statute is con- 
sidered determinative evidence unless the contrary is shown. The British 
position was the result of Parliamentary criticism of a proposal that the 
certificate of official duty status as issued by the sending state be final. 

It has been argued in support of the United States position that deter- 
minations of duty status by the sending state are similar to statements of 
status issued by the Department of State which conclusively declare who is 
entitled to diplomatie status.°* 


59 Agreed View No. 43, note 42 supra. 

60 ‘The Working Group had considered that only the authorities of the force could 
decide in the case of an offence whether or not it had been committed in the performance 
of official duty. Since Article VII dealt with criminal offences, it was desirable to en- 
sure that punitive action could be taken as promptly as possible, which would rule out 
the possibility of intervention by an arbitrator.’’ Par. 8, D. R. (51) 41. Minutes of 
the Working Group, note 35 supra. 61 Hearings (note 7 supra), p. 302. 

82 Hearings before Committee on Foreign Relations, U. S. Senate, 83d Cong., Ist Sess., 
on Status of the North Atlantic Treaty Organization, Armed Forces, and Military Head- 
quarters (1953), p. 71. 

63 Hearings before a Subcommittee of the Committee on Armed Services, U. S. Senate, 
84th Cong., ist Sess., to Review the Operation of Art. VII of the Status of Forces Agree- 
ment (1955), p. 28. 

64 The Visiting Forces Act of 1952, 15 & 16 Geo. VI, and 1 Eliz. II e. 67; 32 Hal- 
bury’s Statutes of England (2d ed.) 985. The Status of Forces Agreement became ef- 
fective in Great Britain on June 13, 1954. 65 See Hearings (note 63 supra), p. 30. 

66 Ibid. 
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That the phrase ‘‘ performance of official duty’’ was not intended to em- 
brace a legal concept peculiar to a single nation is revealed by the minutes 
of the working group drafting the Status of Forces Agreement. Concepts 
of the scope of official duty differ. In Turkey, for example, it was long the 
position of Turkish authorities that if a Turk were killed as a result of the 
negligent operation of an automobile driven by a member of a visiting force, 
it could not constitute an act committed in the performance of official duty 
because the official duty did not contemplate the killing of a Turk.® 

Because it is in the United States’ interest tè apply a broad concept of 
‘‘offreial duty” in order to retain the primary right to exercise jurisdic- 
tion," the ultimate benefit of the act in question to the United States is 
used as the criterion. In conformity with this test a member of the forces, 
while traveling to and from work or on a permanent change of station in a 
privately owned vehicle, can properly be considered as performing official 
duty for jurisdictional purposes. The travel is authorized and its purpose, 
to arrive at the duty station, is in a large part to serve the Government. 
The importance of this concept of official duty is manifest. In a one-year 
period, among approximately 1,000 cases in which French authorities were 
notified that the United States had the primary right to exercise jurisdic- 
tion because the act occurred during the performance of official duty, over 
400 involved travel in a private vehicle, much of which was to and from 
work. This concept of official duty does not develop further claims prob- 
lems under Article VIII of the NATO Status of Forces Agreement because 
United States personnel are required to maintain private insurance upon 
their own vehicles. French acquiescence in the interpretation is perhaps 
encouraged by a similar concept of official duty in French military law.” 
Official duty as including travel to and from work is disputed in Japan. 


e 
ILI. REPORTING THE EXERCISE oF CRIMINAL JURISDICTION 


When the NATO Status of Forces Agreement received the advice and 
consent of the Senate, considerable concern was expressed with respect to 
its jurisdictional provisions. The resolution of advice and consent of the 
Senate included the following statements, inter alia: 


=o... 


2. Where a person subject to the military jurisdiction of the United 
States is to be tried by the authorities of a receiving state, under the 
treaty the commanding officer of the Armed forces of the United States 
in such state shall examine the laws of such state with particular ref- 


sea A law of July 16, 1956, brings the Turkish law in this respect into conformity 
with the practice in other NATO countries, 67 Note 52 supra. 

68 Par. 2c, AEZ Cir. Nr. 550-50, April 13, 1956, note 48 supra. 

69 The military commanders, however, must specially require that travel to and from 
work be included within the insurance coverage because in some countries, such as France, 
such travel is not covered in the standard insurance contract. 

70 Tignidres, Cass. Crim., June 12, 1947, wherein it was determined that travel between 
the place of duty and the place of residence was ‘‘en service commande’? and that French 
military authorities had the power to make final determination of this question. 
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erence to the procedural safeguards contained in the Constitution of 
the United States; 

3. If, in the opinion of such commanding officer, under all the cir- 
cumstances of the case, there is danger that the accused will not be 
protected because of the absence or denial of constitutional rights he 
would enjoy in the United States, the commanding officer shall request 
the authorities of the receiving state to waive jurisdiction in accordance 
with the provisions of paragraph 3 (e) of article VII (which requires 
the receiving state to give ‘‘sympathetic consideration’? to such re- 
quest), and if such authorities refuse to waive jurisdiction, the com- 
manding officer shall’request the Department of State to press such 
request through diplomatic channels and notification shall be given by 
the executive branch to the Armed Services Committees of the Senate 
and House of Representatives ; 


The armed services have designated, for the purpose of implementing this 
resolution, ‘‘commanding officers’’ for all countries exercising criminal 
jurisdiction over United States forces. It is incumbent upon them to in- 
sure adherence to the jurisdictional agreements, and to report any possible 
breaches. 

In France it is required that (a) persons protected by the NATO Status 
of Forces Agreement will report to their immediate commanding officer any 
incidents or accidents which may give rise to the exercise of French juris- 
diction ; (b) military commanders in cases where the French may have jurig 
diction will report this information, together with all pertinent data, to a 
higher command, preferably one with a judge advocate.” The impact of 
foreign jurisdiction is then reported in detail to the Judge Advocate Gen- 
eral of each service at least twice a year,’* and in important cases the higher 
command and the Judge Advocate General concerned are notified immedi- 
ately. Similar procedures are in effect in every country which may exercise 
criminal jurisdiction over United States forces. e 

To secure complete coverage and permit the armed services to meet their 
responsibilities, reports must be made for all incidents in which a person 
subject to the Uniform Code of Military Justice is involved and where a 
person not subject to the Uniform Code is injured, killed, or his property 
has been damaged, lost, or destroyed. Although it may appear initially 
that the person subject to military jurisdiction is not at fault and no 
criminal liability is evident, an accurate and timely report of the incident 
is desirable in view of the fact that liability in receiving states may be 
based upon concepts and regulations not immediately apparent, and that 
the injured party has the right in certain Continental countries to bring a 
direct criminal action without consulting the prosecutor. 

The burden of reporting the great bulk of acts or incidents to a higher 
headquarters in the Army falls on the already paper-burdened company 
commander. He may be consoled only by the thought that the NATO 
Status of Forces Agreement was not designed as a wartime measure and 
that, should hostilities ever break out, neither sending nor receiving states 


71 See pars. 6-7 AEZ Cir. Nr. 550-50, note 48 supra. 
72 Art, XI, Department of Defense Directive 5525.1, Nov. 3, 1955, note 52 supra. 
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should properly expect the agreement to remain effective for very long.”* 
The concern of the small unit commander with these jurisdictional ques- 
tions is particularly necessary because of the policy that disciplinary action 
should never be taken against any person pending the determination of 
where the primary right to exercise jurisdiction is vested. If military juris- 
diction is exercised before the primary right to exercise jurisdiction is ob- 
tained, and subsequently the receiving state asserts its jurisdiction, the of- 
fender may plead the so-called ‘‘double jeopardy”? provisions of paragraph 
8 of Article VII of the Status of Forces Agreement as a bar to the receiv- 
ing state’s action.”4 


IV. DETERMINATION OF THE PRIMARY RIGHT To EXERCISE JURISDICTION 


In France all reports of incidents received from Army unit commanders 
are reviewed by judge advocates or other legal personnel.” Besides the 
obvious advantage of securing uniformity in recommendations, this review 
by judge advocates or legal officers has the effect of obtaining greater re- 
spect on the part of the receiving state for decisions of the United States 
with respect to its wish to assert the right to exercise primary jurisdiction. 

In France when the United States Army commander has determined, 
with the advice of his judge advocate, that the right to exercise primary 
jurisdiction over an offense by military personnel has vested in the United 
States, he is directed to: 


inform the appropriate local French procureur of the nature of the in- 
cident by letter in French, or by a letter in English accompanied by a 
French translation. ... [Which shall include the following state- 
ment:] ‘‘The United States authogities have not waived their exclusive 
(or primary) jurisdiction over the incident. Unless a reply hereto is 
received within 10 days, the United States will proceed with appropri- 
ate disposition of this case.’’7* , 


If the procureur questions the United States’ right to exercise primary 
jurisdiction, it has been found that a more dispassionate solution can be 
achieved by resolving the dispute on a national level; e.g., in France be- 
tween a representative of the French Ministry of Justice and a representa- 
tive of the United States Army, Europe, which is responsible for NATO 


73 Art. XV, par. 2, of the NATO Status of Forces Agreement provides that in the 
event of hostilities any provision of the agreement can be suspended unilaterally with 
60 days’ notice. 

74 Art. VII, par. 8, NATO Status of Forces Agreement provides: 

t: Where an accused has been tried in accordance with the provisions of this Article by 
the authorities of one Contracting Party and has been acquitted, or has been convicted 
and is serving, or has served, his sentence or has been pardoned, he may not be tried 
again for the same offence within the same territory by the authorities of another Con- 
tracting Party. However, nothing in this paragraph shall prevent the military authori- 
ties of the sending State from trying a member of its force for any violation of rules 
of discipline arising from an act or omission which constituted an offence for which he 
was tried by the authorities of another Contracting Party.’? 

75 Par. 8a, AEZ Cir. Nr. 550-50, note 48 supra. 

te Par, 8a(4d), ibid. 
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Status of Forces problems for all United States armed services in France. 
In Japan liaison at the national level is accomplished by a joint committee 
established by Article XXVI of the Administrative Agreement.”’7 The joint 
eommittee is precluded from negotiating waivers because the decision of the 
local prosecutor with respect to waivers is final. 

Delay, a perennial problem in legal procedure, is an additional hazard if 
two authorities having power to exercise jurisdiction cannot decide which 
shall first act. Where the right to exercise jurisdiction is denominated as 
primary or secondary between two states, procedures must be devised to in- 
form the other state whether the state holding the right to exercise primary 
jurisdiction will act. This must be determined with reasonable dispatch. 
In Japan the problem is partially solved by a subsidiary agreement which 
specifies that: 


When written notification has been made to either United States or 
Japanese authorities by the authorities of the other State of the com- 
mission of an alleged offense by a member of the United States armed 
forces, the civilian component, or a dependent, over which Japan has 
the primary right to exercise jurisdiction, Japan shall, through the 
Ministry of Justice, advise the legal office of the headquarters in Japan 
of the branch of the armed forces of which the accused is a member, 
whether it will exercise jurisdiction by bringing an indictment in the 
case. If the above advice is not received by the legal office concerned 
within [5 days after the date of the original notification of alleged of- 
fense for offenses punishable under Japanese law by confinement for 
six months or less and for minor offenses, or 20 days after the date of 
original notification of alleged offense for offenses punishable under 
Japanese law by confinement for more than six months] ... or if 
notice is received that Japan wijl not bring an indictment, the United 
States may exercise jurisdiction in any such case. . . . When written 
notification has been made to either United States or Japanese authori- 
ties by the authorities of the other State of the commission of an alleged 
offense by a member of the United States armed forces or the civilian 
component, over which the United States has the primary right to ex- 
ercise jurisdiction .. . [because the offense was committed in line of 
duty against Japanese nationals] the United States shall, through the 
commanding officer of the alleged offender, advise the chief procurator 
of the district in which the alleged offense occurred whether it will 
exercise jurisdiction. When the chief procurator concerned does not 
receive the advice mentioned above within 10 days, counting from the 
day after the date of the original notification of the alleged offense, 
Japan may exercise jurisdiction in any such case.”® 


That the United States does not waive its right to exercise primary juris- 
diction does not require that the accused be tried by court-martial or disci- 
plined under Article 15 of the Uniform Code of Military Justice. The 
United States is merely required to investigate the case at least informally 
and to take appropriate action. If no action is taken, it is the United States 
view that the receiving state may not assert a right to exercise jurisdiction 
until the United States formally waives its primary right to jurisdiction.” 


11 Note 5 supra. 78 Agreed View No. 40, note 42 supra, 
79 But see the issue of the Whitley case, infra. 
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V. WAIVERS OF JURISDICTION 


A. IN GENERAL 


The Status of Forces Agreement and the Japanese Administrative Agree- 
ment both contain a provision stating that: 


The authorities of the State having the primary right shall give sym- 
pathetic consideration to a request from the authorities of the other 
State for a waiver of its right in cases where that other State considers 
such waiver to be of particular importance.®° 


The significance of this waiver provision is evidenced by the fact that in 
the one-year period, December 1, 1954, to November 80, 1955, in the North 
Atlantic Treaty area, a waiver of local jurisdiction was obtained in 2,840 
cases, over half the number of offenses subject to foreign jurisdiction.** 
The Department of Defense has reported that the Army secured a waiver 
of jurisdiction in over 83 percent of the offenses subject to the jurisdiction 
of NATO countries. In Japan the percentage of waivers, 95 percent, is 
significantly higher for this one-year period,®* and the worldwide figures 
indicate that waivers of jurisdiction were obtained in 66 percent of all 
cases subject to foreign jurisdiction.’ The high percentage of waivers is 
in a large measure due to informal as well as formal agreements with re- 
ceiving-state authorities, which provide that the receiving state will nor- 
tally waive its right to exercise primary jurisdiction. The agreement with 
The Netherlands supplies an example of a formal provision encouraging 
waivers. It states: 


The Netherlands authorities, recognizing that it is the primary respon- 
sibility of the United States authorities to maintain good order and 
discipline where persons subject to United States military law are con- 
cerned, will, upon request of the United States authorities, waive their 
primary right to exercise jurisdiction under Article VII [NATO SOF] 
except where they determine that it is of particular importance that 
jurisdiction be exercised by the Netherlands authorities.® 


Deputy Under Secretary of State Murphy recently testified to the existence 
of other agreements which ‘‘are classified at the request of the other gov- 
ernments involved largely because of the generosity of these arrangements 
to our forces.’’ 88 

A further reason for the large percentage of waivers has been the estab- 
lishment in many areas of a co-operative and friendly relationship between 
local prosecutors and representatives of the military forces. That the mili- 
tary discipline of the visiting forces remain strong and effective is in the 


80 Art. VII, par. 3(¢), NATO Status of Forces Agreement, note 4 supra; par. 3(¢), 
Protocol to Amend Article XVII of the Administrative Agreement, note 5 supra. 

81 Hearings (note 7 supra), p. 572. 82 Ibid., p. 573. 

83 Ibid., p. 608. 84 Ibid., p. 562. 

85 Par, 3, Annex to Agreement Between the United States and The Netherlands Con- 
cerning Stationing of United States Armed Forces in The Netherlands, Aug. 13, 1954. 
T.I.A.8., No. 3174. See also Art. II, Agreement between the United States and Greece 
concerning the Status of United States Forces in Greece, Sept, 17, 1956, T.LA.S., 
No. 3649. 86 Hearings (note 7 supra), p. 167. 


1957] CRIMINAL JURISDICTION UNDER NATO AGREEMENT 47 


interests of the receiving state. This can best be accomplished where the 
forces are permitted to discipline breaches of the law promptly and with 
minimum outside interference. The French Minister of Justice has di- 
rected local prosecutors in conformity with this reasoning to waive French 
jurisdiction for ordinary breaches of the peace not involving excessive 
violence or private rights.87 

Although the Status of Forces Agreement and the Japanese Agreement 
indicate that waivers are to be requested only in eases of particular im- 
portance, it is the United States policy to attempt to secure a waiver of 
jurisdiction from the receiving-state authorities in practically all cases.* 
It is, however, always incumbent upon the United States to specify a rea- 
son for the request in order to comply with the terms of the agreements. 
One reason for a waiver of jurisdiction is that sanctions peculiar to mili- 
tary jurisdiction may be considerably more effective in securing compliance 
with the law than the sometimes less rigid sanctions of civilian courts. Be- 
sides the ordinary penal sanctions available to the military courts, a dis- 
honorable discharge or a dismissal from the service can be adjudged by a 
court-martial. Non-judicial punishments may be imposed pursuant to Ar- 
ticle 15 of the Uniform Code of Military Justice or the accused can be 
transferred to another country. It has been alleged from time to time that 
the sentences of foreign courts have not been commensurate with the serious-e 
ness of the crime and that consequently the discipline of the forces has suf- 
fered,® but the criticism may not be entirely accurate because it has been 
in reply to complaints that foreign justice is harsh or otherwise unfair.°° 
Several cases, however, do indicate that some offenses, severely punished 
under military law, are looked upon®*with more benevolence by a foreign 
court.2! Emphasis on this aspect as a reason for the request for a waiver 
of the right to exercise jurisdiction can lead, not to a grant of more waivers, 
but to increased sentences in receiving states. 


87 Sec. V, Circular from French Minister of Justice to the Procureurs Généraux, Sub- 
ject: ‘‘Allied Forces Stationed in France by Virtue of the North Atlantic Treaty,’’ 
translated by Headquarters, United States Army Europe Communications Zone, August, 
1953. 88 Note 52 supra. 

89 Hearings on H. R. 3744 and H. R. 7646, Subcommittee of the House Committe on 
Armed Services, 84th Cong., 2d Sess., p. 6907; see also Hearings (note 7 supra), pp. 
167, 175. 90 Hearings (ibid.), p. 175. 

91 Letter from General Gruenther to Representative Udall, dated March 1, 1956, Hear- 
ings (note 7 supra), p. 946; see also the case of Airman Third Class Jose E. Montijo, 
Newsweek, Feb. 20, 1956; also list of U. S. personnel subject to U. S. military law con- 
fined in foreign penal institutions as of May 31, 1955, Hearings (note 7 supra), p. 337. 
Several years ago a civilian employee of the Army in France killed his wife by what was 
described as a ‘‘physical beating characterized by the utmost savagery.’’ France, pur- 
suant to the agreement then effective, had primary jurisdiction and accordingly the 
juge d’instruction intended to send the case to a tribunal correctionnel, which could 
only impose a sentence of up to five years. A United States Senator interceded in the 
case, however, and as a result of discussion between the United States Embassy and the 
French Minister of Justice, a waiver of jurisdiction was obtained. The accused was 
tried by general court-martial, convicted of murder and sentenced to life imprisonment. 
U. S. v. Grisham, 4 U.S.C.M.A. 694, 16 C.M.R. 268. 
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B. THE EFFECT OF A WAIVER OF JURISDICTION 


Whether a waiver of jurisdiction is an irrevocable alienation of the power 
of the state to punish is not clear from the terms of the Status of Forces 
Agreement. The subject is of considerable importance if the state to which 
jurisdiction is waived fails to assert jurisdiction over an accused, or if the 
state lacking a primary right to exercise jurisdiction asserts jurisdiction 
without first securing a waiver. 

A ease now in litigation involving an Air Foreg officer stationed in France 
has raised several questions with respect to the effect of a waiver of jurisdic- 
tion by the receiving state. In November, 1953, Major Whitley, an Air 
Force officer stationed in France with a NATO headquarters, suffered a 
blowout while driving to his home from Paris where he had attended a social 
function. The car crashed into a tree and a passenger, a Canadian officer, 
attached to the same NATO headquarters, was killed. The cause of the 
blowout was never established, although it was later alleged that the tire 
had been deliberately slashed in Paris as an anti-American gesture. Pur- 
suant to a request of Air Force authorities, the public prosecutor of Corbeil 
on January 7, 1954, agreed to waive French jurisdiction over the incident. 
An informal Air Force investigation, not conducted under Article 32 of 
the Uniform Code of Military Justice, concluded that evidence was insuffi- 

ecient to warrant court-martial charges against Major Whitley for the death 
of the Canadian officer. Whitley’s insurance company refused the demand 
of the Canadian officer’s widow for compensation on the ground that civil 
liability was not established. The widow, who under Canadian law could 
receive no pension, since the husband was not killed while on duty, on Jan- 
uary 19, 1954, initiated a suit against Major Whitley in a French criminal 
court, relying upon a provision of the French Code of Criminal Procedure 
which permits a criminal court to adjudicate the civil claim arising from 
the criminal act.°* Among the issues considered by the French courts was 
the effect of the prosecutor’s ‘‘waiver’’ of jurisdiction. It was ‘argued on 
behalf of Major Whitley that the waiver by the prosecutor divested criminal 
jurisdiction from the French courts. The Tribunal Correctionnel of Cor- 
beil rejected this argument, and the judgment against Major Whitley was 
affirmed on appeal to the Cour d’Appel of Paris. The Cour d’Appel in- 
terpreted the act of the prosecutor not as a judicial act but as a simple act 
of discretion made in the interests of policy which was by no means ir- 
revocable and unconditional. On the contrary, the court considered that 
French judicial competence remained as long as the United States authori- 
ties took no judicial action within the meaning of paragraph 8 of Article 


92 Arts. 145 and 182, Code d’Instruction Criminele. The origin of this procedure is 
examined by Esmein, A History of Continental Criminal Procedure 143-144 (Boston, 
1913). Somewhat similar procedures exist in Belgium, Luxembourg, The Netherlands, 
Italy and Turkey. 

98 Copies of these opinions secured from Colonel Howard S. Levie, Washington, D. O. 
It is understood that the Whitley case is on appeal to the Cour de Cassation. Contra: 
eases of Zerfoss (see note 6 supra); Saccomandi, Cour d’Appel de Paris, Nov. 23, 1954; 
Lantagne, Cour d’Appel de Paris, Dec. 13, 1954; Sykes, Cour d’Appel de Bourges, July 
1, 1954. 
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VII of the Status of Forces Agreement. The action of the military au- 
thorities in investigating the case and in deciding that no grounds for prose- 
cution existed, was not considered an action sufficiently judicial to preclude 
the reassertion of jurisdiction.” The lower court had stated that whatever 
the effect of the prosecutor’s action, it could not affect the right of a person 
to initiate a criminal action pursuant to the provisions of the Code of Crim- 
inal Procedure. The Cour d’Appel lent support to this more extreme posi- 
tion. 

The result in the Whitley case can be criticized on several grounds. 
First, a waiver of the right to exercise jurisdiction is of significance only 
if it can bring certainty into the administration of justice. Because justice 
is not served if two jurisdictions are disputing who shall first act, the pur- 
pose of a waiver is only served if this dispute is resolved quickly and with 
finality. Second, the Status of Forces Agreement concerns the exercise of 
jurisdiction rather than the creation of jurisdiction. It designates the state 
which is first competent to exercise jurisdiction, leaving to the other state a 
subsidiary right. Because the purpose of the agreement is to prevent a 
criminal case from being referred to two states, the agreement must indi- 
cate where jurisdiction is to be exercised and prevent the exercise of juris- 
diction by the second state. Therefore the waiver is purposeless unless it 
is an insulation from the waiving state’s exercise of criminal jurisdiction. 

The French court did not consider the ambiguity between the French and ° 
English texts of the waiver clause in the treaty. The English text states: 
‘“‘The authorities of the State having the primary right shall give sympa- 
thetic consideration to a request from the authorities of the other State for 
a waiver of its right... .’’ The French text provides: “Les autorités de 
VEtat qui a le droit d’exercer par pfiorité sa juridiction examinent avec 
bienveillance les demandes de renonciation à ce droit, présenteés par les 
autorités de Vautre Etat... .’? The key word in the French text, ‘‘re- 
nonciation,” a word having connotations of irrevocability, may properly 
be rendered ‘‘renunciation.”’ The French word for waiver is ‘‘dessaisisse- 
ment.” However, both the French and English texts are equally authori- 
tative and such ambiguity as exists can only be resolved by agreement. 

The purpose of paragraph 3 of Article VII of the NATO Status of Forces 
Agreement would not be achieved unless the waiver were binding upon the 
injured party. Diplomatic immunity protects the diplomat against direct 
proceedings brought by the victim as well as those brought by authorities 
of the state. 

Moreover, the NATO Status of Forces Treaty waiver provisions refer to 
the right of states to exercise jurisdiction rather than the right of states to 
investigate. By the terms of the treaty a waiver is in the nature of an in- 
ternational courtesy extended by one state at the request of the other; it is 
not a mere decision of an individual not to prosecute a case.°* It would be 


84 Note 74 supra. 

»5 See U. S. v. Werthman, 5 U.8.C.M.A. 440, 18 C.M.R. 64. 

86 The Whitley case is discussed in 43 Revue Critique de Droit International Privé 602 
(1954) by Professor Leauté. 
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impractical and unjust to require the state to which the right to exercise 
jurisdiction is waived to institute formal proceedings against an accused if 
no ground for prosecution exists, or if stringent measures not placing an 
accused in jeopardy are imposed. These views of a waiver presuppose the 
existence of a high degree of mutual trust and confidence between the au- 
thorities of the receiving and sending states. This is natural and proper, 
inasmuch as the very foundations of NATO are grounded on the belief that 
such trust and confidence not only exist but are capable of being extended 
and deepened by the common ties and experiences which NATO provides. 


C. THE EFFECT OF CIVIL COMPLAINT UPON A WAIVER OF JURISDICTION 


A waiver of the right to exercise jurisdiction is not as easily obtained if a 
victim has instituted a complaint. Prior to trial in France, a request for a 
waiver of jurisdiction where a victim has instituted a criminal action must 
be processed through the French Ministry of Justice in Paris rather than 
by the local prosecutor, who otherwise could grant the waiver.®*? Once trial 
is commenced, only the judge can discontinue the action or grant a waiver.®® 

Experience indicates that prompt and efficient processing of civil claims 
can reduce the number of criminal prosecutions against United States per- 
sonnel and increase the numbers of waivers of jurisdiction, or reduce the 
s severity of sentences. This is particularly true in countries such as France, 
which permit an injured person to institute a criminal action in the same 
proceedings as the plea for civil damages by means of a citation directe. 
The civil party, however, is less prone to initiate such an action if his own 
damages are settled. Accordingly, military commanders by giving close 
and prompt attention to civil claims may avoid the harassment of a criminal 
proceeding. ; 

Prompt settlement of civil claims can be expedited by liaison with in- 
surance companies Who may find an advantage in forestalling the filing of 
a civil-criminal action. Liaison with the claims authorities of the receiving 
state also is necessary because, under Article VIII, paragraph 5, of the 
Status of Forces Agreement, claims in favor of receiving-state nationals 
arising from acts or omissions 


of members of a force or civilian component done in the performance 
of official duty, or out of any other act, omission or occurrence for 
which a force or civilian component is legally responsible, and causing 
damage in the territory of the receiving State to third parties, other 
than any of the Contracting Parties, shall be dealt with by the receiv- 
ing State in accordance with the following provisions: 


(a) Claims shall be filed, considered and settled or adjudicated in 
accordance with the laws and regulations of the receiving State with 
respect to claims arising from the activities of its own armed forces.*? 


The claims problems of the United States are not solved by this provision. 
On the contrary, the settlement of claims may be more difficult, particularly 

97 Sec, V, par. 4, Cireular from French Minister of Justice (note 87 supra). 

98 See Rafalovitch, Tribunal Correctionnel de Fontainebleau, July 4, 1955. 


99 Note 4 supra. NATO Status of Forces claims arising in the United States are 
processed by the procedure set forth in Army Regulations 25-50, April 20, 1955. 
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if the procedures of the receiving state provide inadequate or infrequent 
remedies. If the claim arises out of tortious acts or omissions not done in 
the performance of official duty, the Status of Forces Agreement establishes 
the procedures for disposition, but the provisions of the Foreign Claims 
Act ™ provide authority for payment if committed by members of the force 
or civilian component, but not by dependents. Accordingly, the military 
commander, in order to avoid many criminal prosecutions, finds it advisable 
to publicize claims procedures and encourage their use by the local popula- 
tion in lieu of litigation. In so doing he must not violate United States 
statutes and regulations forbidding Government personnel from soliciting 
claims against the Government.‘ The prohibition does not prohibit Gov- 
ernment personnel, acting in the performance of their official duty, from 
furnishing assistance to claimants. Inquiries on how to file claims can al- 
ways be answered, and simple assistance of a ministerial nature can he 
given freely in view of the purpose of the Foreign Claims Act to promote 
and maintain friendly relations with foreign countries. Because claims 
arising from the performance of official duty are, by the Status of Forces 
Agreement, filed, processed and adjudicated in accordance with the laws 
and regulations of the receiving state, they are not strictly speaking claims 
against the United States, and United States military authorities may prop- 
erly inform a claimant that a remedy lies with the receiving state rather 
than in a court action against the United States or a member of the United 
States forces. 

If the injury results from an act not committed in the performance of 
official duty and a criminal action is instituted in which the civil party is 
represented, military personnel may be reluctant to inform the injured 
person of the remedies provided to hiħ by the Foreign Claims Act. How- 
ever, it can be argued with some force that in view of the strong policy to 
avoid as far as possible the trial of United States mersonnel in foreign 
courts, United States officials are under a duty to furnish information to 
claimants so as to preclude the institution of criminal proceedings. This 
view is given additional support by the recent change in Army Regulations 
concerning information and assistance to claimants which specifies more 
clearly the assistance which can be supplied to claimants.’ 


D. WAIVERS OF JURISDICTION BY THE UNITED STATES 


A sending state is rarely requested to waive its primary right to exercise 
jurisdiction. United States military law does not provide specifically for 
the waiver of the exercise of court-martial jurisdiction, but in view of the 
waiver provisions in the Status of Forces Agreement it ean be argued that a 
binding waiver of jurisdiction becomes possible because of the self-executing 
nature of the treaty. Regulations concerning the execution of waivers are 


10010 U.S.C. 2734. Provisions for the settlement of claims in both the Japanese Ad- 
ministrative Agreement and the NATO Status of Forces Agreement are pre-emptive as 
to the administrative settlement of all claims included therein. 

10118 U.S.C. 283; par. 4, Army Regulations 25-20, March 7, 1956. 

102 Par. 4b, Army Regulations 25-20 (supra), which superseded Special Regulations 
25-20-1, May 31, 1951. 
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thus authorized by the terms of the treaty and could be appropriately 
promulgated by major military commands. However, because the precise 
effect of a waiver of jurisdiction by the United States has never been ad- 
judicated, the question remains debatable, and no implementing regula- 
tions on this matter have been issued.’ 

An even more difficult problem would arise if a waiver of the right to 
exercise jurisdiction were sought in the United States by a country which 
wished to assert its own military jurisdiction over a member of its own 
forces for an act subject to the primary right of the United States to exer- 
cise jurisdiction. What United States authority could grant a waiver of 
jurisdiction? A decision not to prosecute could be made by a District At- 
torney, but this would not preclude a grand jury from bringing an indict- 
ment. The only United States authority which can make a binding deter- 
mination of jurisdiction is a court, and the reluctance of some State courts 
to grant a waiver can be imagined. An official request from the Depart- 
ment of State passed through the Department of Justice might be per- 
suasive, but whether such a request would be considered binding has not 
been adjudicated. This question is not of theoretical interest only because 
foreign nations sometimes require evidence of reciprocity of treatment be- 
fore according similar benefits to the United States. 


VI. PRE-TRIAL PROCEDURES 


Whenever a person is tried in a criminal court of the receiving state pur- 
suant to the NATO Status of Forces Agreement, he is entitled, among other 
protections, to ‘‘a prompt and speedy trial.’’?°! Foreign jurisdictions have 
been severely criticized for slow trials and alleged excessive pre-trial con- 
finement.2 In France, although the pre-trial confinement of French na- 
tionals may be of longer duration than is normal in the United States, the 
pre-trial confinement of United States personnel has been kept to a mini- 
mum, largely due to the efforts of military commanders. Secretary of the 
Army Brucker, while General Counsel of the Department of Defense, testi- 
fied with respect to this problem before the House Committee on Foreign 
Affairs : 


that as a matter of practice our commanders in the field request that, 
foreign authorities relinquish their custody of servicemen to the United 
States during pretrial periods. This is almost universally granted in 
Japan and in the vast majority of cases in all other countries.?°° 


If an accused is placed in pre-trial confinement by the receiving state, 
the thorough and impartial investigation required as a condition precedent 
to a general court-martial is difficult to accomplish. Because pre-trial con- 


108 USAREUR regulations only state that no waiver of the United States’ right to 
exercise primary jurisdiction will be granted without the written approval of Head- 
quarters, USAREUR. Par. 5j, AEZ Cir. Nr. 550-50, note 48 supra. 

104 Art, VII, par. 9, NATO Status of Forces Agreement, note 4 supra, 

105 Hearings Before a Subcommittee of the Senate Committee on Armed Services on 
the Operation of Article VII, NATO Status of Forces Agreement (1956), p. 25; Hear- 
ings (note 7 supra), pp. 11, 332; Time, Feb. 14, 1955, p. 6. 

106 Hearings (note 7 supra), p. 301. 
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i> aent in France is sometimes directed for the purpose o^ isolaiing ; 
u. sec from witnesses while the investigating magistrate (jege d’ xst. 
iv: completes an impartial investigation required by Freneh law? ¿n 
ivy stivation of the incident by military authorities is usual y not imo > 
decly possible. Postponement of the investigation, however, is avoin: 
by eleasing the accused to military custody with the perinission of the js 
d: truction. United States military authorities in France are regure 
te request that Army personnel in pre-trial custody be released to the cn - 
tc. of the United States authorities until trial.°* If pre-trial cusity i ` 
ike accused is not released to the United States, records of the investigatio 2 
hy tie French authorities may be secured pursuant to paragraph Gla) ¢ 
A “ole VII of the NATO Status of Forces Agreement, which -equires ni: 
the authorities of the receiving and sending states assist each other i 
inv: tigations and in the production of evidence. 

An extensive pre-trial investigation characterizes criminal procedures e? 
eb’ lav countries. The result of the pre-trial investigation is the ¢onp'h - 
tier of the dossicr which contains statements by the accused, testimony cr 
witvosses, observations of the investigating magistrate, and enyihine uw te- 
pe. nent to the case. The dossier is in the possession of the judge durin‘: 
the irial and its contents may be introduced in evidence. To properly prc 
tect ihe rights of United States servicemen, therefore, as much attert on li. g 
to bo given to the justice of the preliminary investigation as to the trial 1 
self. Although the tendency has been to increase the protections seeorco . 
to a 1 aceused,?°? the preliminary investigation remains in Fran:e essentialis 
an isquisitory rather than an accusatory proceeding which is vnder the d 
vaton of the investigating magistrate, the juge d'instruction. An acai se.: 
mev have counsel present at the preliminary investigation, bu: the rôle o’ 
«3: -el is generally passive and often a clerk is sent to observe the sroccec 
“nes on place of counsel. 

1 » Umited States requires that observers, who must be lawyers iu `l cx 
cepi some minor offenses, attend and prepare formal reports in all teiels c’ 
eriisvd States personnel by foreign courts.%° Because the dessirr s pee 
duw ¿d a’ trial, the essential fairness of a criminal proceeding cannot he ce 
termined unless the observer is thoroughly familiar with the dossier prio’ 
-o + ‘al and is aware of the circumstances under which it wrs preparet 
Ars v policy in France requires that, in any preliminary invistigation ^ 

t'o Armed Forces personnel may be charged with a serions oit me. . 
qu» : iec observer must be designated to attend the preliminary hearire e 


í 
4 
£ 


1° Soe Keedy, ‘‘Preliminary Investigation of Crime in France,’’ 88 U. of Pi. L, Re 
385, "98, 915 (1940), 
xr. Par, 8d, AEZ Cir. Nr. 550-50, note 48 supra. 
2. Vou n, ‘‘The Protection of the Accused in French Criminal Procee ings, 6 Iu 
cna (.mp. L. Q. 1 (1956). 
1t Roe, IX B, Department of Defense Directive 5525.1, Nov. 3, 1955 (Hearings, Pt. 2 
-Ei | neice 7 supra), provides: 
J iial observers [who will be lawyers] shall attend and shall prepare formal report: 
ri? cases of trials of United States personnel by foreign courts or tri unai3, cuip 
E ES) iS we? 
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well as the trial and prepare a written report which can he utilized by the 
observer in an ensuing trial. 

The rights of an accused at a preliminary investigation cannot be pro- 
tected adequately without a competent interpreter. Because any statement 
made by an accused at a preliminary investigation will be evidence at the 
trial, to avoid contradictions and damaging inconsistencies, it is essential 
that the aceused’s statements be interpreted absolutely accurately. Para- 
graph 9(f) of Article VII of the NATO Status of Forces Agreement re- 
quires that whenever a person is prosecuted under the jurisdiction of the 
receiving state, he shall, if he considers it necessary, have the services of a 
competent interpreter. This has been construed to require that an inter- 
preter be furnished by the receiving state at the preliminary investigation. 
In practice investigating magistrates and judges frequently accept the serv- 
ices of interpreters offered by United States forces. Experience indicates 
that these interpreters should, if possible, be Americans and, if not, at least 
from a community other than that of the place of trial. 

Police in France may detain any suspect for twenty-four hours but he 
then must be brought before a juge d’instruction. If further pre-trial con- 
finement is required, it is ordered by the juge d’instruction. Pre-trial con- 
finement is normally employed where the offense charged would usually 
7 result in a sentence to confinement and it is necessary to isolate the accused 
from witnesses. If pre-trial custody of an accused is released to the United 
States military authorities, French authorities must be assured that the re- 
lease of custody will not affect their right to exercise jurisdiction, and that 
the offender will be available to the French authorities for questioning upon 
their request. If it is determined that the right to exercise jurisdiction 
rests with the French authorities, the accused must be returned for trial. 
The Constitutional validity of this procedure in Japan was upheld recently 
in the case of Cozart ~. Wilson.? 

If pre-trial custody is released to the United States, an accused may not 
be further confined unless proper charges have been brought under the Uni- 
form Code of Military Justice. The detention of civilian employees or 
dependents within the receiving state is more difficult because, as long as 
they remain in possession of their passports, they may leave the foreign 
country or they may otherwise sever their connection with the armed forces. 
Provided jurisdiction has not attached by virtue of an action prior to court- 
martial, these persons thus may by their own act remove themselves from 
military jurisdiction." Good faith requires that foreign authorities be 
informed of this possibility when release of such persons from pre-trial 
custody is sought. 


Service of Process 


Personal service of process is not normally required to give a civil-law 
court jurisdiction. In France it is only required that a summons be left 


111 Par. 9e, AEZ Cir. Nr. 550-50, note 48 supra. 

112 Note 3 supra. 

118 See Par. 20(¢), Manual for Courts-Martial, 1951. 

114 Par. 11d, ibid. 115 Par. 8d(3), note 48 supra. 
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at the gate of the military camp in order for it to be sufficient in French 
law. The traditional policy which forbade Army personnel from partici- 
pating in the service of process was therefore unrealistic and only resulted 
in harm to the accused because jurisdiction had already been acquired, and 
the accused remained unaware of the pendency of an action.17° Further- 
more, this policy appeared to conflict with the expressed views of the 
United States representative on the working group preparing the draft of 
the Status of Forces Agreement, who stated that if a military commander 
would not permit a process*server to enter his command, 

the commanding officer ... shall ... serve such process... dnd 


. . . provide for the attendance of the person on whom such process 
has been served before the appropriate court of the receiving State. 
117 


Because delivery of a summons to an accused by the Army would not 
cure a defect insofar as the recognition of the judgment is concerned, and 
because jurisdiction according to the law of the forum had already been 
acquired, no advantage accrued from this previous policy. A recently 
approved change in regulations applicable to the Army provides that 
‘‘military authorities shall co-operate with foreign officials in the serv- 
ice of process and other purely ministerial acts when required to do 
so pursuant to the provisions of an agreement between the United States 
and the applicable foreign country.” (Unpublished opinion, JAGW 
1956/8044, Oct. 29, 1956.) 


VII. TRIALS IN FOREIGN Courts 


When a person subject to military law is tried before a foreign tribunal 
he must be accorded the procedural protections of the forum. In addition, 
an accused must receive the specific protections enumerated in the applica- 
ble jurisdiction agreement. 


A. THE RIGHT OF CONFRONTATION 


Article VII, paragraph 9, of the NATO Status of Forces Agreement lists 
among the rights to which an accused is entitled the right ‘‘to be confronted 
with the witnesses against him.’’ The meaning of this phrase is sometimes 
misunderstood. Neither the treaty nor the minutes of the working group 
elucidate upon the meaning of the phrase ‘‘ witnesses against him,” although 
it may be construed broadly to include all witnesses whose testimony is pre- 
sented to the court if its substance is hostile to the accused. The phrase 


116 Unpublished ‘opinion of the Judge Advocate General, Department of the Army, 
JAGW 1955/2305, Feb. 25, 1955, which states: 

‘There is no Federal statute providing for service by military personnel of process 
issued in a civil action by a domestic or foreign court. Although military authorities 
ordinarily will assist in facilitating service of process on members of the Army ... by 
permitting process servers . . . to enter military . . . installations for the purpose and 
making military and civilian personnel available for service ... the service of such 
process is not a function of the military ...and may not properly be accomplished 
by the Department of the Army.’’ 

117 MS (j)-R (51) 5, Minutes of the Working Group, note 35 supra. 
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must, however, be analyzed in light of the practice in civil law to receive the 
official report of the investigating magistrate in writing rather than in per- 
son. The law of many of the NATO countries requires that the criminal 
courts attach probative value to this ‘‘procés-verbal’’ prepared by the in- 
vestigating magistrate. In a study of the law of Luxembourg, but equally 
applicable in this respect to France, prepared at USAREUR headquarters, 
it was suggested that: 


If the prosecution directs the attention of the court to a procès-verbal 

which the accused challenges on the grourtd that the official preparing 

- it was not competent to investigate the matter related therein, or that 
the procés-verbal was null for some other reason, the accused should 
have the right to be confronted with the officials preparing the report, 
at least with respect to the limited question of its validity. 

It is doubted, however, that the [Status of Forces] Agreement can 
be construed to confer upon the accused the right to be confronted with 
the official in question and to cause him to be interrogated with respect 
to the investigative acts which he performed and related in the procés- 
verbal. This conclusion is predicated on the rule obtaining in civil law 
countries that procès-verbaux are entitled to credence only with respect, 
to matters personally observed and reported by the verbalissant ; it re- 
cites the investigative acts performed by the official making the report. 
. . . Should the witness whose statement is recorded in a procès-verbal 
be hostile to the accused, the accused must be given an opportunity to 
be confronted with such witness. . . +8 


The application of the right of confrontation is illustrated by the case of 
Pfe. Jerry O. Baldwin which arose in France soon after the Status of Forces 
Agreement became effective. Pfe. Baldwin and another American soldier 
were arrested by French police on the complaint of a French national, who 
alleged that he had been pushed from his bicycle by two American soldiers. 
At a hearing in August, 1953, before a juge d’instruction the victim and a 
witness were unable ¢o identify the soldiers, but the juge d'instruction de- 
clared that a paper in his file indicated that Private Baldwin had confessed 
to the offense before American military police. This document was signed 
by an American provost marshal, a major who, it subsequently was deter- 
mined, had neither seen nor spoken to Baldwin but had based his statement 
on a police journal. No military policeman appeared to substantiate the 
confession. At a trial before the tribunal correctionnel in Orleans no wit- 
nesses appeared and the accused denied the charges. The alleged confes- 
sion was referred to, however, and Private Baldwin was found guilty and 
sentenced to a fine of 6,000 francs and costs. An appeal was made at the 
instance of the French Ministry of Justice on the ground that Baldwin had 
not been confronted by the witnesses against him. The Cour d’Appel, mis- 
understanding the reason for the appeal, believed it to be because the Min- 
istry of Justice considered the original sentence too lenient, the normal rea- 
son for an appeal by the Government. Accordingly, on the basis of the 
same evidence, the Cour d’Appel affirmed the conviction and raised the fine 
to 12,000 franes (approximately $36.00). Because the appellate tribunal 


118 Luxembourg Law and the NATO Status of Forces Agreement, Headquarters, United 
States Army Europe, July 12, 1955, pp. 173-174. 
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ax rely compounded the error of the lower court, a nev. praes >’ 

zo: 19 the Ministry of Justice through the United States Embassy 
s. The French Foreign Office expressed its regrets for the error i. 
it ome avainst Private Baldwin was remitted. 

ta spite of the ordinary importance of the right of confrontation, ce~. 
bers arisen in which the accused has found it advisable to forcgo the ri: 
Ai mpcrsonal written statement read by the court may be lss aa uani 
to i avcused than the personal testimony of a witness whose passions ¢ 
pis adices may be contagious. 


Bo. UALS IN ABSENTIA 


< -iminal trials in absentia are permitted in most civil-law ju ‘isd’ctions. 
Beceuse an accused is usually placed in pre-trial confinemeni for serio. 


ofr ses, trials in absentia are more often held for minor violations cf <1- 


1 


$ 


» 


ta’ Although normally judgments rendered in absentia may be vespere. 


on ibe merilis for several years (five years in France), the judgmeni is vali: 


urt | declared otherwise. No United States personnel have keen conire: 


ase: resali of a trial in absentia, and unless an accused has waived his risiv 


i, would appear that the criminal judgment rendered in absenti s is ecntrar | 


to t:e confrontation provisions of the Status of Forces Agreement. 

French officials have recognized that trials in absentia and judgments 5 
de®: ult do not satisfy the aims of their criminal law. The accused seldin 
las property in France subject to judicial execution and the criminai juc” 


? 


1 


maii is unenforceable in the United States.: The French Minisier c’ 


Juv ive, in a circular to publie prosecutors, stated that, in view of the cor 


*vc'’ ation provisions in the Status of-Forces Agreement, it wes preleraoi 
f 


io @ trial in absentia to grant a release of jurisdiction and permit a trie 
:2 <02 merits where the accused could be present.!?? 


C. CIPLOYMENT OF COUNSEL 


. sis ation now authorizes the Secretaries of the Army, Navy, Air Fon: 
an:l Treasury with respect to the Coast Guard, to-prescribe revulaiions eu 
‘hoy .zinx the employment of counsel and the payment of other expenses v 


eco it to the representation before foreign tribunals of perso:'s subject, +: 


“ried States military law.1*? This legislation made permanent a po'r 
21`.ly in effect for all services.°* The broad terms of the lesislatic: pi- 


11` “lerrings (note 7 supra), pp. 257-258. 

1° Sov ral in absentia trials in France and Italy are listed at p. 299, “Iear.ne ori 
So o 

1’ Huntington v. Attrill, 146 U. S. 657 (1892). 

1'' See. VII (5) SL 1344-3, Allied Forces Stationed in France Pursuant to the No ? 
alo ile creaty, note 87 supra. 


1 Act of July 24, 1956, 70 Stat. 630; implemented by Army Regulations 633-55, sus 


24, 1236. 


12t Adv'ee of Action of the Joint Sccretaries, May 17, 1956, Subject: ‘‘Policy oa: 


Sore c1 Feces’; see also memorandum from the Secretary of the Army fo: the Assistam. 


Seca tary of the Army (M & B F), Feb. 2, 1956. 
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mit the employment of counsel at government expense even for non-criminal 
actions, if they are deemed of sufficient importance.?*® 

The assistance of counsel in foreign courts is facilitated by the system of 
public defenders which exists in many foreign jurisdictions. In France 
an accused is entitled to a court-appointed attorney whenever he so requests, 
and this attorney is forbidden to accept any fee from the accused for his 
services. Where an insurance interest is involved, it is frequently advisable 
for the accused to retain an attorney for himself even though the insurance 
company offers to supply counsel, because the°attorney who represents the 
insurance company in the civil-criminal action may be more interested in a 
compromise than in defending the criminal charges. Because Continental 
lawyers are not bound to follow the dictates of their clients in the same 
manner as American counsel, the defense attorney may admit the guilt of 
an accused if he considers it in the best interests of his client, in spite of 
protestations of innocence from the client. 

The services of a competent interpreter are frequently of greater value 
to an accused than an attorney. This is particularly evident in Continental 
courts, where the réle of the attorney is more passive than in the United 
States and the judge questions the witnesses. The translation of legal con- 
cepts from one system of jurisprudence to another is a task that should not 
be entrusted to a person unfamiliar with the law, and interpreters adequate 
for normal conversations may be completely unreliable in a courtroom. 
The Status of Forces Agreement requires that the accused have the serv- 
ices of a competent interpreter, but experience has shown that court-ap- 
pointed interpreters are sometimes incompetent.**® The trial observer rep- 
resenting the United States military authorities accordingly is well advised 
to give close scrutiny to interpretations and, where required, make some ef- 
fort to indicate early in the proceedings that the interpreter is considered 
inadequate. In thif way a judge can usually secure a proper interpreter 
before embarrassing errors occur. 


D. APPEALS 


Perhaps the most intensely criticized aspect of French criminal proce- 
dure is the power of an appellate tribunal to make new findings of fact and 
reverse a determination of innocence made by a lower court. For example, 
judgments of the Tribunal Correctionnel may be appealed to the Cour 
ad’Appel at the instance of the Ministère Public, the representative of the 
French Ministry of Justice. The judgment of the Cour d’Appel may in- 
crease a sentence imposed upon the defendant, and if the civil party is rep- 
resented, it may increase compensation adjudged to him. However, a judg- 
ment of a Cour d’Assise, the court having jurisdiction over felonies, is re- 
viewable for errors of law only, and its judgment may not be increased in 
severity. Procedure permitting the prosecution to appeal is not considered 
by foreign judicial authorities as placing an accused twice in jeopardy be- 


125 S. Rep. 2544, 84th Cong., 2d Sess., p. 4. 
126 Hearings (note 7 supra), pp. 298-299. 
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cause the action on appeal is considered a part of one continuous criminal 
action. 


VIII. Tur SENATE RESOLUTION 


The Senate in giving its advice and consent to the NATO Status of Forces 
Agreement did not reveal what was meant by its desire that a waiver of 
jurisdiction be requested if an accused was not protected because of ‘‘the 
absence or denial of constitutional rights he would enjoy in the United 
States.” Some opponents of the agreement conceived of the Constitution 
as a mantle protecting Americans everywhere from assumed injustice in 
all foreign jurisdictions. This view of Constitutional law has an emotional 
but not a legal foundation.1*7 The Senate’s resolution was implemented by 
the armed forces by requiring the presence of observers, ordinarily military 
lawyers, at all foreign trials of United States personnel covered by status of 
forces agreements. Observers must evaluate the essential fairness of the 
trial in the light of the Senate resolution.1?® To accomplish this, general 
criteria have been suggested on the basis of a study of United States Con- 
stitutional law. In Europe the Senate resolution has been interpreted as 
requiring that the essential fairness of a foreign trial should be measured by 
determining whether in that trial the accused is accorded the rights he 
would be entitled to in a State court of the United States by virtue of the 
United States Constitution through the 14th Amendment.’ But what 
these rights are is not clear. The precise extent of the 14th Amendment’s 
effect upon the principle of double jeopardy is not clear, for example, in the 
light of the Brock and Palko cases,’*° and it accordingly is difficult to de- 
termine when the Senate resolution requires a waiver to be requested, 
and diplomatie protest made, should the waiver be denied. 

The usefulness of the 14th Amendment test has been demonstrated by 
experience, although no proper evaluation is possible without in addition 
a knowledge of the forum’s substantive law and procedure. Country law 
studies prepared for countries exercising criminal jurisdiction over United 


127 In opposing the Status of Forces Agreement, Representative Bow of Ohio stated: 
£1 [Its] provisions abrogate the basic Constitutional rights of our American soldiers 
serving on foreign soil. 

‘This treaty repudiates one of America’s oldest and finest traditions—that the Ameri- 
can fiag and the American Constitution follow our soldiers wherever they go.’’ 


Hearings (note 7 supra), p. 2; contra, cases cited supra, note 3; see also Neely v. Henkel, 
180 U. S. 109 (1901); In re Ross, 140 U. S. 453, 464 (1891). The Congressional Record 
contains many criticisms; for example, see extension of remarks by Representative Dodd, 
102 Cong. Rec. A 6726, daily ed., Aug. 20, 1956. 

128 Department of Defense Directive 5525.1, Nov. 3, 1955. Hearings (note 7 supra), 
p. 940. 

129 See a memorandum prepared by the Interservice Legal Committee convened by 
Hqs. U. S. European Command, submitted to the House Committee investigating the 
Status of Forces Agreement by Secretary of the Army Brucker, then General Counsel 
of the Department of Defense, as a summary of fundamental legal rights and privileges 
by which the foreign criminal procedures were to be measured. Hearings (note 7 
supra), p. 249. 

180 Brock v. North Carolina, 344 U. S. 424 (1953) ; Palko v. Connecticut, 302 U. S. 319 
(1937). 
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States forces are necessary source material for the observer. Skill in the 
language of the forum is, of course, invaluable. On the basis of the ob- 
server’s report an evaluation of the foreign trial is made and if, on review 
of this report, an injustice is apparent or it is considered that fundamental 
rights are infringed, the military forces may request the Department of 
State to institute diplomatic overtures to secure a redress of the grievance. 
Only in the Baldwin case has such a formal procedure been necessary, and 
in that case the wrong was admitted.**1 
IX. THE OPERATION OF Unrrep STATES COURTS-MARTIAL 
IN RECEIVING STATES 


Special problems exist for courts-martial in countries where concurrent 
jurisdiction arrangements are in operation. Delay in bringing cases to 
trial results because of the necessity of determining in whom the primary 
right to exercise jurisdiction has vested or in obtaining a waiver of the 
primary right to exercise jurisdiction. Further delay sometimes results 
when authorities of both states have charges pending against the accused. 

A United States court-martial in foreign countries lacks the power to 
subpoena and punish for contempt persons not subject to military law. 
This unsatisfactory situation is not resolved by the provision of the Status 
of Forces Agreement which provides that: 


The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offences, 
and in the collection and production of evidence, including the seizure 
and, in proper cases, the handing over of objects connected with an 
offence. . . 132 


It was evidently the intention of the drafters that this provision would re- 
quire compulsory attendance of witnesses. The minutes of the working 
group reveal the following: 


The Canadian representative requested that a provision should be in- 
cluded to make the presence of witnesses compulsory also [emphasis 
supplied]. After some discussion, the working group agreed that in 
paragraph 6a the words ‘‘and production of’’ should be added after 
the words ‘‘in the collection.’’ +83 


If it were the intention that power to subpoena rest with sending-state 
authorities, this intention has not been accomplished. ïn no country does 
domestic legislation grant to the military courts of sending states any au- 
thority or means to require compulsory attendance of witnesses or produc- 
tion of evidence. Instead, military courts must rely upon the comity of 
the receiving state. In Japan the difficulty is alleviated by an agreement 
by which Japanese authorities will issue a subpoena upon the request of 
United States authorities. 

Without the power to subpoena nationals of the receiving state, the co- 


181 Page 56 supra. 

132 Art, VII, par. 6(a), NATO Status of Forces Agreement, note 4 supra. 
133 Par, 9 MS-R (51) 15, Minutes of the Working Group, note 35 supra. 
184 Agreed View Nr. 26, note 42 supra, 
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'y otim of the police and judicial authorities of the receiving siete 
© sey to secure the presence of witnesses. If a witness eatezorice! | 
‘a’ ses to appear at a court-martial, powers of persuasion are a1 inacepr” ` 
-1 ‘itute for legal process. This deficiency in the subpoena power rendi» 
>< vors of jurisdiction by the receiving state more difficult to secure if i: - 
‘2 c_slra-state authorities believe that essential witnesses wiil not apps - 
vo “tacily before a military court of the sending state. Whether or r: 
‘st _vine-state authorities are aware that a reluctant witness exists, th ; 
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1o: & Waiver of the right to exercise jurisdiction. It is unrealiscie toe 
¿91 tslartial to operate without the subpoena power. 
weais:ation which could become effective in the United States by Pres 
de ael declaration provides that a United States District Cor ct, upon i" 
apniication of a service court of a friendly foreign force, shall issuc a sı t 
po.i 2 requiring the presence of a witness before a foreign m litany cou’ 
operating in the United States.%5 This legislation, enacted duriny Weri 
Wer II, was implemented for the military tribunals of the United Ki acer: 
end Canada only. However, the implementation of the Act was revo xe, 
iy ¢ Presidential Proclamation of August 5, 1955.138 
.\-sistance of receiving-state police in criminal investigations is abc 
lutely essential in overseas areas because the employment of Uaited Stetc. 
muLitery police off base is restricted, and the right of a military command: 
to wake searches and seizures is restricted by the Status of Forces Agree 
nieuw. Outside the military base United States military police way ix 
einy.oyed in NATO countries: 
... only subject to arrangements with the authorities of t 1e reecivins. 
State and in liaison with those authorities, and in so far as such em 
'loyment is necessary to maintain discipline and order amore tx 
ruembers of the force!" è 


Co n rsely, receiving-state police do not have an absolute right to enter 
_ul“ery base as they did under the Brussels Status of Forces Avreerecnt.’” 
ii cvas the intention of the drafters that receiving-state authorities >non ¢ 
lave neither the power to arrest nor to serve process upoa s:ndine-st :t: 
personnel within a military base without the permission of the commanding 
oficer of the base.°® Although the police of the receiving state mey !x 
reluctant to investigate offenses over which the United States has exclusive 
var suietion, authority for their assistance can be found in the wording o° 
paras ’aph 6(a) of Article VII of the NATO Status of Forces Agrecineni. 
“ja ssa and co-operation between United States military auti orit’¢. er: 
ine Kivestigating officials of the receiving state have been received favi reb): 
hy lc Uaited States Court of Military Appeals.1*° 


12+ Aet of June 30, 1944, 58 Stat. 645, 22 U.S.C. 703. 

155 Proclamation 3107, Aug. 5, 1955; 20 Fed. Reg. 5805; 33 Dept. of State Bullct.n 
362 (955). 

13. Art, VII, par. 10(b), NATO Status of Forces Agreement, note 4 sorra. 

13 Note 20 supra. 

1 Par, 16 MS (j)-R (51) 5, Minutes of the Working Group, note 35 si pra. 

14) U, S. v. DeLeo, 5 U.S.C.M.A. 148, 17 C.M.R. 148. 
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CONCLUSION 


That the NATO Status of Forces Agreement and similar jurisdictional 
arrangements are inconvenient from a strictly tactical viewpoint is revealed 
by both their complexity and the testimony of military men.!**! However, 
military considerations cannot be divorced from political realities and ac- 
cordingly General Gruenther, in a message to the Chairman of the House 
Foreign Affairs Committee, stated : 


In my opinion, the denunciation of the Status of Forces Agreement 

. or any insistence by the United States for a major revision of 
this agreement would so undermine the spirit of the alliance as to cause 
its serious deterioration with the gravest consequences to the essential 
security of our country.1* 


The North Atlantic Treaty and other collective defense agreements form 
the foundation of our military security. The success of the principle of 
collective security, to which the status of forces agreements contribute 
strength, is dependent upon alliances with sovereign nations, not satellites. 
As long as United States personnel are not in fact subjected to unfair treat- 
ment or incarcerated for acts or under conditions violative of our own prin- 
ciples of justice, the NATO Status of Forces Agreement and its corollaries 
are in the best interests of United States security. Largely due to the 
vigilance of military lawyers, these agreements, in spite of their many prob- 
lems, operate effectively and achieve substantial justice. 


141 Hearings (note 63 supra), p. 19. 142 Hearings (note 7 supra), p. 946. 


EDITORIAL COMMENT 


LEGAL RESEARCH ON “PEACEFUL CO-EXISTENCE” 


Eastern European states began in 1954 to urge joint legal research be- 
tween Hast and West on what they chose to call ‘peaceful co-existence.” 
By 1956 they had succeeded in having the subject placed on the agendas 
of several international associations of scholars to which considerable num- 
bers of Americans belong. Their success was great because it had been 
resisted at many points by Westerners who wanted to substitute a topic 
to be called ‘‘peaceful co-operation’’ for the Eastern European favorite, 
but the persistent pressure of Eastern European states for their version 
has resulted in the capitulation of lawyers from other lands. ‘‘ Peaceful 
co-existence’’ is to be discussed, even though no one has yet made explicit 
what is to be the subject to be analyzed. If lawyers in the non-Soviet 
world are to take an informed stand on the matter, it is necessary to de- 
termine what is meant by what seems to have become the number one re- 
search topic of our time. 

The Eastern European campaign began at the General Conference of 
UNESCO in 1954 following the introduction of a draft resolution by India, 
whose delegates seem to have given no thought to the preferability of 
‘peaceful co-existence’? or some other term.1 In consultation with dele- 
gates from various non-Eastern European states the Indians agreed to 
substitute the words ‘‘peaceful co-operation’’ in their resolution for the 
words ‘‘ peaceful co-existence,” and it was in the revised form that the 
General Conference accepted the subject as a topic for UNESCO-supported 
research.? Yet the Eastern European states, which had found it necessary 
to support the revised version to prove their new amiability, soon indicated 


1 For the debate at the General Conference of 1954, see UNESCO, Records of the Gen- 
eral Conference, Eighth Session, Montevideo, 1954, Proceedings, pp. 423-431, 482-183, 
507-509. 

2 Resolution IV.1.3.411. See UNESCO, Records of the General Conference, Eighth 
Session, Montevideo, 1954, Resolutions: ‘‘The General Conference, Bearing in mind the 
objectives of UNESCO as defined in its Constitution and as reiterated in resolution 0.10 
‘Action in the Service of Peace,’ adopted by the General Conference at its sixth session; 
Reeognizing that international tensions are impeding the realization of these objectives; 
Declares its faith in the possibility of resolving all tensions by peaceful means through 
the exercise of restraint, tolerance, understanding and good will, Recommends that all 
Member States encourage respect for justice, for the rule of law, and for the human 
rights and fundamental freedoms which are affirmed by the United Nations Charter and 
the UNESCO Constitution for the peoples of the world, without distinction of race, sex, 
language and religion, and that they direct their attention to gaining recognition for 
the ideas of living peacefully together, of understanding and cooperation among all na- 
tions, whatever their differences, while recognizing the principle of self-determination; 
Recommends that Member States encourage the development of educational policies that 
will lead to effective realization of the aims mentioned above, and Authorizes the Di- 
rector General to undertake an objective study of the means of promoting peaceful co- 
operation in accordance with the aims expressed in the UNESCO Constitution.’’ 
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their dissatisfaction with the term ‘‘co-operation,’’ and they began to work 
hard for restoration of ‘‘co-existence’’ in the documents prepared in ac- 
cordance with the authorization granted by the General Conference’s reso- 
lution. 

The Eastern Europeans’ first opportunity to reverse the General Con- 
ference came when the various UNESCO-sponsored international associa- 
tions of scholars met in the wake of the General Conference to determine 
the contribution each might make to develop the theme of the resolution. 
In these meetings the term ‘‘co-existence’’ reappeared. The round table 
organized by the International Political Science Association in Stockholm 
August 20-30, 1955, seemed to have been almost ignorant of the diseus- 
sion carried on at the General Conference over the choice of the term de- 
fining the goal of the research. In his report of discussion the rapporteur 
stated the purpose of the meeting to be consideration of ‘‘the particular 
contribution that political science might make to the study of peaceful co- 
existence.’’® In his abbreviated report in UNESCO’s International Social 
Science Bulletin he used the same term.* 

Some of the political scientists present at the round table seem to have 
sensed the issue which had been before the 1954 General Conference in 
phrasing the resolution, for the report indicates that a discussion was be- 
gun at the first meeting over the meaning of ‘‘co-existence.’’ <A distinction 
was drawn between co-existence without collaboration on the one hand, and 
active co-operation between states on the other. Because of the sharp vari- 
ation in views as to whether co-existence meant only a middle path between 
open conflict and cold war or whether it meant completely harmonious rela- 
tions, the matter of definition was put aside in the hope that discussion of 
precise subjects for study would clarify the various definitions and con- 
ceptions of the central theme. 

The economists, ih selecting through the International Economic Asso- 
ciation subjects which they thought suitable for discussion under the Gen- 
eral Conference’s resolution, avoided the problem of definitions, but one 
of their themes suggested that they were thinking more in terms of dynamic 
efforts to bring the world together than in terms of passive non-interference. 
This theme was phrased as 


types and degrees of economic collaboration between nations and their 
economic effects: trade, exchange of scientific knowledge and tech- 
nicians, migration of workers, capital movements.® 


The battle of definitions re-emerged when law professors of Hast and 
West met at UNESCO House in Paris February 17-21, 1956. The call for 
the meeting had been phrased in terms identical with that of the resolution 
of the UNESCO General Conference, but the Eastern European delegates 
united at the outset behind the request of the Polish professors that the 


3 See Doc. UNESCO/SS/Coext./2, Paris, Nov. 24, 1955. 

4See 8 International Social Science Bulletin 196-197 (1956). 

5 The themes suggested by the International Economie Association were circulated at 
the conference of the International Association of Legal Science in a document without 
reference number. 
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meeting select for discussion a theme relating to problems of co-existence.® 
Being aware of the history of the debate at the General Conference of 1954 
and of the careful choice of the word ‘‘co-operation’’ rather than ‘‘co- 
existence,” the delegate sent by the American Foreign Law Association 
urged that the meeting hold to its terms of reference and continue to use 
the word ‘‘co-operation’’ as indicative of its desire to further research de- 
signed to aid a dynamic effort to find a means of working together rather 
than to support what seemed to be implied by ‘‘co-existence,’’ namely, a 
passive condition of live and let live. 

Faced with the argument that the resolution under which the lawyers 
were meeting called for aid to co-operation rather than to co-existence, the 
Eastern European delegates found it necessary to accept the dynamie word, 
and one of the proposed themes for legal research was phrased as ‘‘Sov- 
ereignty and international co-operation,” but the Eastern European dele- 
gates remained unhappy. The representative of the U.S.S.R., Professor 
Eugene A. Korovin, went home to write his report on the meeting, and he 
used the opportunity to ridicule the efforts of the American representative 
to have the meeting choose a theme relating to peaceful co-operation rather 
than peaceful co-existence.” He suggested that the American representa- 
tive was possibly remembering ‘‘that Secretary of State Dulles had said 
that ‘co-existence’ was a word to be shied at, to be on one’s guard against.” 
He argued that the American was trying to avoid a discussion of the rela- 
tions between countries belonging to different systems, but he made no 
mention of the fact that the American Foreign Law Association had pro- 
posed just such a discussion in the sphere of commercial relations which 
have been plagued by legal problems arising out of the failure to find 
solutions of the conflicts which have arisen between states having differ- 
ing economic systems. The American delegate was taking no narrow 
position against research on touchy subjects, but urging only that co- 
operation rather than co-existence must be sought because international 
tension has proved to be hard to alleviate if one adheres to the narrow 
concept of sovereignty in the reduction of barriers in the interest of co- 
operation to facilitate international intercourse. 

The Soviet delegate seems to have appreciated the strength of the argu- 
ment presented by those outside the orbit of Soviet influence, for in his 
public report Professor Korovin suggested that his government really did 
not care which word was used. He said: 


‘We had no objections to ‘‘peaceful cooperation,” since it is the active 
form of ‘‘peaceful coexistence,” and therefore fully accords with the 
policy of the countries of the socialist system. 


He then tried to turn his graceful retreat into a victory by saying that the 
American delegate 


6 An account of the debate is set forth in John N. Hazard, ‘‘International Tensions 
and Legal Research,’’? 9 Journal of Legal Education 29-38 (1956). 

7See Eugene A. Korovin, ‘*The UNESCO Jurists Conference,’? New Times, No. 15 
(April 5, 1956), pp. 20-23. 
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may not have intended it, but the outcome of his effort was that the 
decisions of the Paris meeting of legal experts popularize the more 
active form of peaceful coexistence. 


Since that was the very aim of the American, it is perhaps enough to let 
the matter rest with the realization that in the alleviation of tensions it 
is often desirable to accept the appropriation of one’s thesis by the other 
side even when the other side tries to dissociate the theme from its orig- 
inal proponents and to take all eredit for its presentation. 

If the Soviet side had finally become conviriced at Paris that what was 
desired was research in co-operation rather than co-existence, this fact was 
concealed when the specialists from various international learned societies 
met in Geneva in July, 1956, to select topics for interdisciplinary research 
under UNESCO’s auspices.2 The meeting, which on this occasion included 
no lawyers from the American side, accepted two topics, the first of which 
reflected the by now historic struggle for a term which would establish in 
a single word the theme of the UNESCO program of research. The final 
theme compromised this dispute by supporting both sides in spite of the 
wording of the 1954 General Conference’s resolution to which the Geneva 
Conference was supposed to be providing the implementation. The theme 
as it came from Geneva was stated to be ‘‘The general theory and historical 
evolution of co-existence and peaceful co-operation.’ 

Having succeeded in reversing the decision of the 1954 General Confer- 
ence to exclude ‘‘co-existence’’ from the topice for research, the Eastern 
European lawyers spread their campaign into other associations of inter- 
national lawyers. A Sixth Congress of the International Association of 
Democratic Lawyers, held in Brussels from May 22 to 25, 1956, with rep- 
resentatives from 34 countries, had on its agenda as its first subject of 
discussion ‘‘The United Nations Charter as legal basis of peaceful co- 
existence.’’® Since*this association has long evidenced its affinity for views 
supported by Soviet delegates, the Soviet victory in the phraseology of the 
topic is not surprising. 

Eastern European lawyers appeared for the first time at a meeting of 
the International Law Association held in Dubrovnik, Yugoslavia, from 
August 26 to September 2, 1956. Although appearing only as non-voting 
guests, the Eastern European delegates indicated the interest of their 
learned societies in joining the Association and in placing upon its agenda 
for its conference of 1958 the theme of legal problems arising in further- 
ance of peaceful co-existence.?° 

In the light of the record it is evident that international lawyers will be 


8 For the minutes of the meeting see Doc. UNESCO/SS/Coop/16, Paris, Aug. 8, 1956. 

9 See International Association of Democratic Lawyers, Bulletin No, 28, July, 1956. 

10 The proceedings of the Dubrovnik conference of the International Law Association 
will not appear for some time. The influence of the Eastern European delegates upon 
some members of the conference is indicated by a letter from William Latey to the Edi- 
tor of The Times (London), who compared the occasion in Dubrovnik with the efforts 
of the Nazis between the wars to control the activities of the International Law Asso- 
ciation by mass votes. See Letters to the Editor, International Law, The Times (Lon- 
don), Sept. 21, 1956. 
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asked in coming months to explore the theme of ‘‘ peaceful co-existence,’’ 
for it is already on the agenda of UNESCO, the International Association 
of Democratic Lawyers and the International Law Association. The sub- 
ject has not yet been officially defined, but there have been indications of 
what the Eastern Europeans want to discuss. These indications bear ex- 
amination by those who plan to participate in the projected research of 
the international associations to which large numbers of Western lawyers 
belong, so that their work will be responsive to the issues which can be 
expected to appear in the papers of their colleagues from Eastern Europe. 

Even though the research is supposed to be in the legal field, a political 
theme can be expected to emerge as the underlying concern of Soviet law- 
yers, if an editorial in the authoritative Soviet journal, International Af- 
fairs, is accepted as pointing the way for Soviet specialists.1: In praising 
the results of the Franco-Soviet talks of the summer of 1956, the authors 
say that the talks were an important contribution to the development of 
international relations based upon the fact that countries with differing 
social systems must not simply exist side by side, but can and must im- 
prove their relations, strengthen their mutual confidence and seek a basis 
for co-operation. The editors seem to have adopted the active form of co- 
existence by this statement and to have come out for co-operation as well 
as a policy of live and let live. z 

Yet, when the reader proceeds further in the Soviet editorial, he finds 
that the principal block to peaceful co-existence in the Soviet view is stated 
as ‘‘the Western Powers’ adherence to the ‘positions of strength’ policy.” 
The Soviet representatives at the talks were said to have expressed their 
opposition ‘‘to the policy of military line-ups in Western Europe and the 
Middle East, the remilitarization of West Germany, etc.’’ The Soviet rep- 
resentatives are said to have agreed with the French on the necessity of 
continuing efforts to reach agreement within the Unitéd Nations on urgent 
measures for the reduction, under international control, of armed forces 
and armaments, above all the armed forces of the five Great Powers. 

Although espousing the extension of economic aid, the editorial writers 
say that the United States is using its aid to interfere in the internal af- 
fairs of the recipients and to establish imperialist domination. The edi- 
tors call for an end to such aid. The editors then discuss the regional 
problems which came before the statesmen, and choose to criticize Seere- 
tary Dulles’ scepticism over Soviet policy in the Middle Hast. Finally, 
the editors urge extension of trade, and cultural, scientific and technical 
exchange through the drafting of a cultural convention. 

If the Soviet editorial on peaceful co-existence can be taken as an ex- 
ample of what Soviet scholars will say before meetings of international 
learned societies, it can be assumed that there will be an undertone which 
has become well known to those who follow Soviet pronouncements in the 
United Nations. The policy of the United States and of its allies will be 
selected as a policy which must be changed in the interest of co-existence, 


11 See ‘An Important Contribution to Peaceful Coexistence,’’ International Affairs, 
No. 6 (1956), pp. 12-16, 
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while the Soviet policies which have given rise to defensive measures among 
Western and Asian states seeking to protect themselves from Soviet inroads 
will be overlooked or described in terms suggesting that they lead to peace. 
Yet the editorial suggests some possibly fruitful fields for research in de- 
claring the necessity of cultural conventions and expanded trade. Here is 
work for lawyers who need to take into consideration the complexities cre- 
ated by the application of traditional rules of international law which were 
forged years ago in a world where cultural relations were not at the com- 
plete mercy of governments and where trade was primarily between private 
entérprisers who could claim no immunity from suit. 

Soviet expectations of what should be discussed under the co-existence 
theme are further clarified in the study outline prepared by the Interna- 
tional Association of Legal Science in UNESCO House in February, 1956.7? 
Emphasis was upon ‘‘sovereignty’’ as the legal basis for co-operation be- 
tween states of different systems. Attention was directed to the United 
Nations Charter as the embodiment of the principle, and research was to 
be directed to a determination of the extent to which states Members of 
the United Nations have reserved sovereignty to themselves in spite of their 
international obligations, and the extent to which regional pacts may func- 
tion within the United Nations pattern. 

The study outline on peaceful co-existence then suggests that research 
be directed to restrictions upon sovereignty which have been accepted by 
states either voluntarily or by custom in such spheres of political activity 
as have been made the concern of various international organizations, and 
in the application of foreign law to commercial matters, the acceptance of 
commercial arbitration to settle disputes and in the acceptance of responsi- 
bility for commercial transactions in foreign trade. Finally the outline 
proposes study of international legality as the basis of co-operation between 
states, with detailed tonsideration of the relationship between the principle 
of pacta sunt servanda, the clause rebus sic stantibus and the notion of 
“bonne foi.” 

The study outline must be regarded as less than what the Soviet repre- 
sentatives may hope to discuss in future conferences because it was the 
product of joint effort by Western as well as Eastern scholars, yet it sug- 
gests that there is to be recognition of the concept of limited sovereignty 
as a contribution to international co-operation, and once this principle is 
recognized, those who conduct the research can produce much material of 
recent years to prove that any narrow idea of sovereignty such as was 
found in the nineteenth century has already been submerged in the inter- 
national agreements and custom of the twentieth. 

Further evidence of Soviet intentions in development of the research pro- 
grams on peaceful co-existence was presented in September, 1956, in the 
first article written with apparent reference to the adoption by various 
international associations of the theme of co-existence for their respective 
congresses. One of the editors of the principal journal of the Law In- 


12 The study outlines have not been published but are a part of the documentary ree- 
ord of the conference available in the files of the American Foreign Law Association. 
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stitute of the Academy of Sciences of the U.S.S.R. has taken cognizance 
of the decisions of spring and summer, 1956, by UNESCO, the Interna- 
tional Law Association and the International Association of Democratic 
Lawyers to initiate a study of the legal problems arising in peaceful co- 
existence. In his leading article he sets forth the subjects which he thinks 
require discussion between capitalist and socialist states.2* 

Legal theory is placed first as a problem for research. The author asks 
that lawyers from East and West raise the basic question whether gen- 
eral international law is possible at all in regulation of relations between 
states of two such antithetical social systems as the capitalist and socialist. 
He says that he raises the question because bourgeois theorists have re- 
cently been asserting that the division of the world into two systems has 
made impossible existence of general international law. He finds, how- 
ever, that the majority of bourgeois legal theorists have concluded that 
in spite of the division of the world, general international law is possible 
and has a basis for existing. He indicates the conclusion of himself and 
his colleagues in the U.S.S.R. that general international law is possible as 
a means of regulating relations between states regardless of their social 
systems, 

To take his position that general international law is possible, the Soviet 
editor has found it necessary to explain that there has been complete re- 
pudiation within the U.S.S.R. of the view of Professor Eugene A. Korovin ° 
that there are two kinds of international law, capitalist and socialist, and 
a third area in which it could be said that there is a correspondence of the 
norms of the two systems. He concludes that the majority of Soviet 
jurists, in spite of disagreement on important details of international law, 
nevertheless agree that general international law exists at the present time, 
can exist and has to exist to regulate relations between all states regard- 
less of their social systems. He finds this the logical consequence of the 
conclusion that at this time there can be peaceful co-existence of states 
belonging to two antithetical world systems. 

As if to retort to those in the West who have treated co-existence as im- 
plying too passive a form of relationship, the Soviet editor declares taat: 


Of course, peaceful co-existence of states with different social-economic 
systems includes co-operation between them: without co-operation 
peaceful co-existence is senseless. 


The victory of the Westerners seems complete in their effort to expand 
international legal research beyond the previously held narrow conception 
of co-existence as live and let live. On that score it may be assumed that 
there can be attention to legal problems of resumed relations between East 
and West and not just consideration of means of preventing aggression. 
The Soviet scholars are not apparently prepared to give up their propa- 
ganda for socialism, for the editor repeats the familiar argument that the 
capitalist world preserves the economic basis for war, while substitution 
of public ownership for private ownership has created the foundation for 


18 See G. I. Tunkin, ‘*Peaceful Coexistence in International Law’? (in Russian), 
Sovetskoe Gosudarstvo i Pravo, No. 7 (1956), pp. 3-13. 
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peace in socialist countries. In reflection of Nikita Khrushchev’s declara- 
tion at the Twentieth Communist Party Congress in February, 1956, the 
Soviet editor declares that, under conditions of the present time, the funda- 
mental conflicts of capitalism do not create the fatal inescapability of war 
because there are powerful objective and subjective factors leading in the 
direction of peaceful co-existence. Peace is dictated, so the Soviet editor 
believes, by appreciation that war would be so destructive that mankind 
would no longer consent to the continuation of the capitalist system. He 
points also to the need for mutual co-operatidn of states because of the 
increasing interrelationship of economic and cultural factors, and he be- 
lieves that such economic relationships will develop peaceful relationships. 
Finally he believes that, with the increase in the number of states as na- 
tionalism takes its toll of empires, and with development of working-class 
movements in capitalist countries to weaken control by capitalist rulers, 
there will be further impetus to strengthening and progressive development 
of general international law. 

The Soviet editor naturally does not comment on problems faced by the 
rulers of his own camp. Perhaps he could not have foreseen the wide ex- 
pansion in subsequent months of nationalism within the Eastern European 
states, and the emergence of courageous and vocal groups of young liberals 
willing to fight to prevent their rulers from continuing to regiment Eastern 
European populations in the Soviet pattern. It was certainly not the ex- 
pectation of Soviet Communist Party chiefs that they would soon have to 
demonstrate that their version of co-existence was applicable only to those 
parts of the world which were beyond the reach of their military might. 

Events of October, 1956, have indicated to the world that the U.S.S.R. 
is as much in need of peace today as any part of the world because of the 
rumblings within the states on which she relies for economic and political 
support and for strategic bases for her own military plans. This fact 
suggests that Soviet rulers have reason to espouse international law not 
only to win friends among the noncommitted peoples of Asia and Africa, 
but also to assure international stability for a sufficient time to permit 
Soviet strategists to attempt to regain lost friends and restore Soviet power 
throughout Eastern Europe. 

Soviet international lawyers can be expected to continue to demand re- 
search on problems of co-existence, because a policy of non-interference in 
areas of Soviet influence is essential to Soviet well-being. This does not 
mean, however, that Soviet lawyers can be expected to go so far as to par- 
ticipate in discussion of world law. Soviet experts fear such a develop- 
ment because they think it would lead inevitably to the creation of a super- 
state to enforce world law, and such a state they could not hope to dom- 
inate. This is the position of the Soviet author who describes the research 
necessary in the interest of co-existence. He has nothing but criticism for 
those in the West who have been arguing that international law must in- 
evitably be replaced by something stronger. 

Soviet scholars have too long consecrated their efforts to advancement of 
the foreign policy of the U.S.S.R. to depart at this point from polemics in 
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whatever they do. The editorials from Pravda are always part of the 
Soviet scholars’ preparation for international conferences. Yet, the Soviet. 
Government is facing difficulties greater than it has faced since the col- 
lectivization drive of the 1930’s and the second World War of the 1940’s. 
Under such circumstances it is conceivable that some value can be found 
for the West in the proposed joint research on ‘‘peaceful co-existence,” but 
it must necessarily fall within strict limits. Any Western proposal that 
might be thought by Soviet scholars to undermine the Soviet position in 
that part of the world in which she has established her supremacy will be 
resisted. ‘‘Peaceful co-existence’ as the Soviet lawyers think of it méans 
as a minimum the condition necessary to keep non-Soviet power from pen- 
etrating into the Soviet orbit. It may also mean the relaxation of barriers 
to Soviet propagation of her ideas and influences across the frontiers of 
her orbit. There is yet little to suggest that Soviet members of interna- 
tional organizations intend to advance research projects which seek to 
explore the opportunities for co-operation without thought to improving 
the position of the Soviet camp at the expense of other camps. 
Joann N. HAZARD 


THE LEGAL ASPECTS OF “NEUTRALISM” 


It is an extraordinary reversal in the affairs of nations that we are wit- 
nessing these recent years. A generation ago a majority of the American 
people were proclaiming not only the right of the United States to remain 
aloof from any collective efforts to prevent the war then threatening in 
Europe, but the duty of Congress to forbid American citizens to do the 
things that neutral states had always had the right to do, lest by chance 
the act of individuals might come to influence publie opinion, or, it might 
be, the United States would be led against its will to defend its neutral 
rights and be drawn into war as a result of maintaining its right to stay 
out of it. To many of the neutrality advocates of 1935-1939 it was not 
only futile as a practical matter to attempt to fortify the League of Na- 
tions as an agency of collective security, it was logically impossible to 
distinguish between right and wrong in international relations. The sub- 
tleties of national policy in Europe were too complex to tell who was the 
aggressor and who the victim. The only policy for the United States was 
to follow the advice of Washington and of Jefferson and to keep out of 
it all. 

In strange contrast with all this, responsible spokesmen for the Govern- 
ment of the United States, and doubtless a corresponding body of public 
opinion, have been of recent months blaming certain states not for want- 
ing to keep out of war but for wanting to keep out of collective security, 
such as it has developed since the establishment of the United Nations in 
1945. A new term, ‘‘neutralism,’’ has been created to describe the posi- 
tion of such states, and it will doubtless be entered in the lexicon of inter- 
national affairs as soon as lexicographers are more sure what it means. At 
any rate, it does not mean what ‘‘neutrality’’ meant in 1914 or in 1939. 

When the Charter of the United Nations was signed at San Francisco in 
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1945, it was clearly the belief of the great majority of the delegates that 
collective security was a workable system, that the combined strength of 
the international community, as called upon by a decision of the Security 
Council, would be able to keep the peace. There might, indeed, be diffi- 
culties in securing a decision of the Security Council, inasmuch as five of 
its members were given the right of veto. But difficulties were, in this 
case, not doubts, certainly not doubts widely entertained; and the general 
understanding was that peace could be maintained by collective measures 
to suppress acts of aggression. i 

But within less than five years it was clear that there was no such unity 
in the Security Council as to justify the anticipation of concerted action 
to maintain the peace. Not only had the United States and the Soviet 
Union developed between them such sharply divergent policies, but new 
instruments of destruction had been invented which gave an almost de- 
cisive advantage to a surprise attack—instruments so devastating in their 
effects that a state which was unfortunate enough to be the victim of ag- 
gression, or to go to the aid of other victims of aggression, might be com- 
pletely wiped out in the course of being rescued or assisting in the rescue 
of others. Certainly, that might well be the fate of states lying in the 
path of the great Power from which the act of aggression might be expected 

eto come. The price of resistance to aggression might thus be too heavy to 
pay. Bravery in such a case would be little more than patriotic suicide. 
Hurtful as it might be to national pride, it would be better to survive in 
the hope that one day the act of aggression might be outlived or overcome 
by moral forces from within. In other cases, where the menace of a dev- 
astating attack might appear less threatening, domestic problems could be 
so acute as to prevent the state from taking sides in the war without the 
risk of disrupting its national economy and possibly encouraging outbreaks 
of domestic violence. ° 

Thus the policy of ‘‘neutralism’’ developed, and one may imagine the 
neutralist government saying to itself: ‘‘We are loyal members of the 
United Nations, but things have turned out differently from what we ex- 
pected. Under the new circumstances there is nothing left for us to do 
but to stand aside and not take part in the struggle between the two con- 
tending great Powers of the United Nations. The security we had in mind 
when we ratified the Charter was a collective security, in which the com- 
munity as a whole would be so strong that no single state would dare chal- 
lenge its decisions. The situation has now become one in which the rule 
of rebus non sic stantibus clearly applies. We may be acting unwisely 
from a political point of view; but whether acting wisely or unwisely we 
do not consider that we are violating the pledge that we gave in ratifying 
the Charter.’’ 

Is, in fact, neutralism in violation of any legal obligations under the 
Charter? The Charter makes the Security Council primarily responsible 
for the maintenance of peace; and by the following article the Members 
of the United Nations agree to accept and carry out the decisions of the 
Seeurity Council. But inasmuch as the Security Council has been unable 
to come to a decision in respect to any of the successive issues that have 
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arisen in connection with the maintenance of the peace, it would appear 
that the other Members of the United Nations not involved in the imme- 
diate issues of the ‘‘eold war’’ are legally free to declare themselves neutrals 
without violating their obligations under the Charter. 

Can neutralism be condoned in the presence of a decision of the General 
Assembly condemning a particular Member of the United Nations for con- 
duct in violation of the principles of the Charter? Is, indeed, a resolution 
of the General Assembly of any binding force? Is it no more than a rec- 
ommendation, to be followed or not according to the convenience of the 
particular Member? The answer would seem to depend upon the terms of 
the resolution. On November 3, 1950, the General Assembly adopted a 
resolution that, in the case of failure of the Security Council to act, the 
General Assembly should consider the matter immediately with a view to 
making appropriate recommendations to Members for collective measures, 
including the use of armed force when necessary, to maintain international 
peace and security. The resolution, known under the title, ‘‘Uniting for 
Peace,” was adopted by a vote of fifty-two to five, with two abstentions. 
Did it thereupon bind not only the Members voting against it, but the two 
Members abstaining? Were the two Members free to follow a neutralist 
policy and not consider themselves under any obligation to carry out the 
measures proposed by the General Assembly, on the ground that its rec- 
ommendations were of no legal value? The answer would seem to be? 
that the resolution constituted a binding obligation upon one and all. 

On November 2, 1956, the General Assembly adopted a resolution intro- 
duced by the United States urging the parties involved in hostilities in 
Egypt to agree to an immediate cease-fire; calling upon the parties to the 
armistice agreements to withdraw their forces behind the armistice lines; 
and recommending that all Members refrain from introducing military 
goods into the area of hostilities and from any act® which would prevent 
the implementation of the resolution. It would appear that the third item 
of the resolution created an obligation under the Charter for the Members 
of the United Nations not parties to the conflict. That the obligation was 
not of equal legal force with one resulting from a decision of the Security 
Council to the same effect may be conceded, without at the same time deny- 
ing the existence of the obligation. In international agreements, such as 
the Charter of the United Nations, where the sanction for non-fulfillment 
of obligations is left to the future decision of the Members themselves, there 
may be obligations of greater or less binding force, yet all be of a legal 
character, being obligations under a treaty. 

In the ease of the resolution of November 3 directed against the use of 
force by the Soviet Union against Hungary, the call to the Members of 
the United Nations to co-operate with the Secretary General in the execu- 
tion of his functions and to co-operate in making available such supplies 
as might be required by the Hungarian people created such vague and 
general obligations as to raise no present issue of fulfillment of the duties 
ealled for by the resolution. 

Beyond the obligations created for the Members of the United Nations 
by decisions of the Security Council or by recommendations of the Gen- 
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eral Assembly are, of course, the obligations created by the agreement of 
the Members to abide by the general purposes and principles proclaimed 
in the Charter, such as the principle of the self-determination of peoples, 
respect for human rights and fundamental freedoms, and the duty to re- 
frain from the use of force. Here we are dealing with such broad obliga- 
tions as to make it difficult in many cases to pass upon the conduct of states 
which hesitate to take sides between the two contending Powers in the 
“cold war’’ that has been in progress for the past eight years or more. 
The term ‘‘moral obligation” might be used to Uescribe the conduct called 
for in such cases where there is no judicial procedure established to give 
judgment with respect to the observance of the rule, so that the decision 
becomes a matter for the discretion of the individual state; and the claim 
of one party that there is a moral obligation to take sides may in good 
faith be rejected by the other party. The distinction between Communist 
imperialism and democratie self-government is clear enough to the West- 
ern world, but not so clear to many of the Middle and Far Eastern states. 
Communism, as the West sees it, is condemned not because of its economic 
and social objectives in themselves, but because of its denial of human lib- 
erty, because of its methods of terrorism and intimidation, because it seeks 
to attain its objectives by measures which destroy moral values of far 
greater importance than any economic gain could justify. Imperialist 

*Communism denies the right of self-determination, the basic condition of 
the sovereign equality which is one of the first principles of membership 
in the United Nations. 

To many of the peoples of the Middle and Far Hast, Communism appears 
in a somewhat different guise. To the masses who have never known free 
government the promise of a higher standard of living is sufficiently allur- 
ing to offset the methods by which it is brought about. The Western con- 
cept of individual in#tiative and of controlled capitalism does not fit in 
with their experience of colonial or semi-colonial government. In most 
eases their economic need is sufficiently great to risk their political future. 
When, therefore, the Western world asks them, ‘‘Are you with us or are 
you against us in this ‘cold war’?’’, the reply might be that the line be- 
tween Communism and democracy is not so clearly drawn as to make the 
choice a simple one between black and white. 

The political situation within the United Nations appears to be changing 
rapidly, so that observations with respect to the political aspects of ‘‘neu- 
tralism’’ may be out of date before publication. But the legal aspects of 
the problem continue to be of importance, involving as they do questions 
of interpretation of the Charter, particularly in respect to the obligations 
created for the Members by recommendations of the General Assembly. 

C. Q. Fenwick 


ARTIFICIAL SATELLITES: A MODEST PROPOSAL 


Announcements in 1955 by officials of the United States and the Soviet 
Union of plans to launch artificial satellites into outer space for the 
purpose of scientifie investigation during the International Geophysical 
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elcvtron density measurements; pressure, density and composition of 1 1¢ 
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r ‘ts of the variation of the earth’s magnetic field; atmospheric cio: 
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funeed by the satellite program.* With respect to outer ssaee it, se ri 
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-The U. S. announcement was made July 29, 1955. For text sec 33 State Jh 1, 
Ba ‘tin 218 (1955) and New York Times, July 30, 1955. First indication cf ‘>> 
Sots’ intent to launch a satellite came on April 15, 1955, with il> repost th’ z 
a2 “1iltce of Soviet scientists had been established to pursue this : bjectiv.. j 
ro tly, in September, 1956, the U.S.S.R. presented a brief report of its intent to 
S.. al Committee for the International Geophysical Year at a meelt g ir isan 
ai nrouueed that its detailed program of participation in the satellite pla. cf © -^ 
L:  iational Gcophysical Year would be presented later. 

- Nev York Times, Dec. 2, 1956, Sec. E, p. 11, col. 7. 

: Som: indication of the scientific purposes to be served can be gathered from sic 
vei vas reports in the New York Times, July 30, 1955. And sce Van Alla (e? 
Sor otite Uses of Earth Satellites (1956). £1956 A.S.LL. Proeeedinns 84-115. 

. aims, International Law and Activities in Space,’’? 5 Int. and Comp. L. Q. ©) 
< (33); Cooper, ‘‘Legal Problems of Upper Space,’’? 1956 A.S.I.L. Proeegirga t1; 
S ---ht.r, ‘Who Owns the Universe?’’, Collier’s, March 22, 1952, p. 38. 
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the problems of outer space. Neither the major purposes nor the detailed 
provisions of these existing agreements were, or can be, expected to deal 
with this new area of concern. As Mr. Wilfred Jenks has pointed out, 
the projection of territorial sovereignty upward, which is the basis of 
conventional law concerning airspace, has no reality when applied to outer 
space because basic astronomical facts are inconsistent with any such 
notion.® 

With regard to outer space and customary international law, both Mr. 
Jenks, in a general way, and Professor Cooper, more specifically, have 
expressed the thought that the principle of the freedom of the seas appears 
to be the most relevant analogy. Accepting this, it would appear that 
entry of satellites into, and orbiting in, regions of outer space beyond the 
effective control of any state would not infringe upon any existing princi- 
ple of customary international law and would positively be permitted under 
the principle most closely analogous. 

Although the projection of satellites into outer space does not appear 
to create any real legal difficulties if launching sites are properly located, 
the new development regarding the return of the satellites into traditional 
airspace raises some problems which had not been thought to be of im- 
mediate concern. No detailed enumeration of the possible legal difficulties 
is necessary at this point. For a recoverable satellite it suffices to mention 
that there is, of course, the possibility of unauthorized entry into tra- 
ditional airspace of underlying states as well ‘as of damage, and appre- 
hension of damage, to structures on the earth.’ 

‘Whatever the degree of threat descending satcllites may actually pose, 
it would seem to be reasonably apparent that the state upon whose territory 
an object was about to fall would be authorized to take whatever measures 
thought necessary to protect itself from injury. This presumably would 
include destruction of a satellite at whatever height this might be possible. 
It would seem difficult to proscribe such action since, at the present stage 
of technology, the state could not know whether or not the descending 
object was harmless, and even normal prudence might suggest that the 
worst be assumed. The most obvious support for the action taken by the 
underlying state is in the doctrine of self-defense. It would seem equally 
clear that the non-consenting, underlying state would have ample grounds 
for protest against a violation of its territorial airspace. Further, in the 

8 Jenks (note 5 supra) 103-104. 

T See Art. 8 of the International Civil Aviation Convention, regarding pilotless air- 
craft, and the Rome Convention of 1952 on Aircraft Damage to Persons and Property on 
the Surface. Some manifestation of the type of difficulty which may arise in the future 
oceurred during the writing of this editorial when a guided missile, the Snark, launched 
by the U. S. Air Force in Florida, failed to respond to its electronic control and presum- 
ably erashed in the jungle in Brazil. This type of missile does not rise into outer space. 
The Snark resembles an un-manned ‘‘air-breathing’’ aircraft. See New York Times, 
Dee. 8, 1956, p. 1, col. 1. In a later report it was stated that the ‘‘runaway guided 
missile’? created a ‘‘sensation’’ in Brazil. It was indicated that the episode might 


have effects on negotiations between the two countries. New York Times, Dec. 9, 1956, 
p. 18, col 1. 


EDITORIAL COMMENT 


© Hodis het c damage the underlying state would have r cours: to i 
© om beal p-neiples designed to seeure protection seaiwt c 
C oae vik a injury by otier states. 

“1 ‘his posture of probable developments and legal proseripiions, 
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mendel measures of registration and inspection. 
Myres S. McDora: 


THE CHANGING LAW OF NATIONS 
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“© ‘yuvture and contents, has shown a remarkable stability as errr. | 
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++ Sovercienty,?? 24 Geo, Wash. L. Rev. 565 (1956). 
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f omc of “xactor Flanders in Hearings, Subcommittee on Disarmo. cnt, C >: 
wy +> Relations, 84th Cong., 2d Sess., p. 81 (March 7, 1956); Leghe fs 
4 e 10° Nuclecr Threat in the Second Atomie Decade,’’? 12 Bulleti of i 
ji 1,193 (1956) ; Inglis, ‘National Security with the Arms Rac Lim’. 
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a Gounkysiesl Year, see Leghorn, loc. cit. 195, and Romulo, ‘‘.ilpke .: 
'y oo,’ 39 Saturday Review 26, 51 (Dee. 8, 1956). 
a Taher, ‘Die Wondlunecn dey Volkerrechts,’? 52 Die Frie sy-V'p.7o + 
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1914 it presents a clear continuity of development; no revolution as to its 
basie structure occurred. It remained based upon the same sociological 
foundations—the international community of sovereign states—and upon 
the same axiological foundation—the values of the Greek-Christian Occi- 
dental culture. 

( True, international law during the nineteenth century saw an impor- 
tant, progressive development, including the beginnings of international 
organization. But the framework within which this progress developed 
remained essentially the same. The ‘‘classic’’,international law was, de- 
spite its worldwide expansion, a law based on Occidental values, it was 
the law of a world in which Europe dominated Asia and Africa; it was 
the law of a pluralism of sovereign states, including a number of ‘‘ Great 
Powers.’’ But these states showed a more or less ideological conformity, 
as being mostly national states based on the values of the liberal, consti- 
tutional, democratic ‘‘Rechtsstaat.’’ 4 Hence, the problem of keeping the 
peace was predominantly the problem of balance of power. 

(But in these last decades international law has been in a’ period of flux, 
restlessness and profound change; recent developments are often full of 
contradictions. 1914 is the turning-point—a turning-point, but, as Max 
Huber points out, not a break. For, despite all changes, it has not been 
possible to ‘‘ban the spirit of sovereignty.’’ Notwithstanding all new tend- 

2cncies and changes, international law, even today, is still basically the law 
of a community of sovereign states. 

It would, of course, be a mistake, to identify change with progress, as 
some are inclined to do. (Change can mean progress, bus can also mean 
retrogression. ) Newer developments have sometimes been strongly retro- 
gressive. There is, further, the obvious ineffectiveness of some new rules 
and institutions such as the norms restricting or forbidding the use of 
force, the norms concerning collective security or international sanctions. 
Newer developments sometimes show a merely experimental character and 
are even ephemeral, such as mandates, international protection of minori- 
ties, the League of Nations. ( Hence, the changing law of nations is char- 
acterized by the uncertainty, insecurity, provisional nature of many rules 
or even of whole departments of that law.) This present status makes ony 
prophecy of the future of international law hazardous. Such future rwy 
lie between the extremes of an ethically higher and more effective Jaw of 
one world and the possibility of a rapid fall of the whole law of nations, 
a return to ages of anarchy and barbarism; in the light of the terri!» effect 
of modern weapons, even the vision of an end of civilization, of a pussible 
suicide of humanity, cannot be wholly excluded. f Only one thing is certain: 
a return to the shores of 1914 is impossible. 

“Alt is only natural that this changing and unscttled status of international 
law should have exercised a profound influenecl} not only on the minds of 
laymen, but also on the science of international law, that it should have led 
to often contradictory attitudes and bitter polemics between adherents of 
opposed opinions.\ That is why we see even among professional interna- 
tional lawyers such opposite attitudes as, on the one hand, the strong con- 
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to a more organized, more centralized law; the transition from the tradi- 
tional international law, limited in contents, dealing exclusively with the 
relations between sovereign states, to what Dr. Jenks® conceives as ‘‘an 
international law, expanded in scope, an international law representing the 
common law of mankind in an early stage of its development. 


II 


The changing character of international law is, first, a consequence of a 
transformation of general conditions, a transformation the impact of which 
is equally felt in the municipal legal orders. The ‘‘classic’’ international 
law presupposed the doctrines of democracy, capitalism, economie liberal- 
ism, ‘‘laissez faire,” the principles of the sanctity of private property, the 
strict distinction between private enterprise and economic activities by 
states, the strict distinction between armed forcés and the civilian popu- 
lation. All that has fundamentally changed. (The coming of total war, 
of ever expanding economie activities by states, the control by states 
of the economic life of the nation”even in times of peace, and more 
so in times of war, the appearance of totalitarian regimes, have profoundly 
influenced old and well-established rules of international law and brought 
about far-reaching uncertainty.) These transformations, while particu- 
larly prominent in totalitarian states, are nevertheless more or less uni- 
versal, to be seen also in the democracies of the free world. (They have 
shaken the basis of many rules of the laws of war and o: the law of neu- 
trality} They have changed and made insecure the rules concerning im- 
munity from jurisdiction of states in their economic activities, of state 
instrumentalities, of government-owned merchant vessels, government cor- 
porations; also with regard to rules concerning state responsibility (po- 
litical parties, subversive and terrorist activities, hostile propaganda), and 
finally with regard® to rules concerning nationalization, expropriation, 
confiscation.® 

There are tendencies to weaken or to question old and well-established 
rules of international law: there is a tendency against conquest as a title 
of acquisition of sovereignty ;*there is uncertainty as to the so-called ‘“‘ doc- 
trine of contiguity’’; there is‘much confusion as to the re2zognition of states 
and governments; there are very doubtful areas as far as the Taw of inter- 
national treaties is concerned} a weakening of the requirement >f es ivity 
where sovereignty is acquired by occupation of a terra nullis; sore is a 
complete lack of agreement as to the acquisition of sovereignty ia ‘he Arctie 
and in the Antarctic. 

\ Technological developments have led to uncertainties in the laws of war, 
such as aerial war) chemical and bacteriological warfare, masnci« mines 
and so on; or hav Aed to completely new norms in fields which befi. 2 had 
not been of practical importance. / The coming of aviation has led in a short 


5C. W. Jenks, ‘*The Scope of International Law,’? 31 British Yeer Book of Inter- 
national Law (1954) 1-48 (London, 1956). 

6 Theso transformations are dealt with in the article of W. Fricdmenn, ‘Sory 7 cweta 
of Social Organization on International Law,’’ 50 A.J.I.L. 474-514 (1956). 
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law, like the laws of war and the law of neutrality, extremely insecure. 
These attempts have led scholars to question the whole phi-osophy on which 
} the current concept of international organization is based.t° Scholars have 
insisted that it is impossible to make revolutionary changes without chang- 
ing the sociological foundations on which present-day international law is 
based\ Charles De Visscher has written that any advance in this direction 
must start with a change in the distribution of power which, at this time, is 
in the hands of the sovereign states. Yet, on the other hand, it is unlikely 
that these new ideas, inspired by a deep concern with the consequences of 
modern war, will, despite their ineffectiveness so far, disappear completely. 


IV 


On top of all these elements of transformation there is an actual crisis, 
the elements of which can be only briefly enumerated here. There is first, 
the decline of Europe, which prior to 1914 was the hub of international af- 
fairs, the creator of our Occidental culture and of our international law 
based on the values of that culture. The center of gravity of Occidental 
culture has definitively shifted from Europe to the United States of 
Ameriea. if 

There is6econd, the emergence of the Soviet Union as the other of the 
only two Great Powers, a phenomenon which by itselfr-has completely 
changed the power structure of the world. There is, hird, the split be- 
tween two antagonistic worlds, each led by one of the two Great Powers, 
the deep ideological abyss, the cold war. It is obvious that this split has 
the most far-reaching influence on general international law and the law 
and functions of international organizations. 

There is, 86urth, the ‘‘anti-colonial rebellion.” The upsurge of Asia and 
Africa is a challenge not only to Europe, but to the whole Occidental world 
of the white mgn. 

There is,\@fth, the coming of the atomic age, a technological development 
to which a special place must be assigned, for in the last analysis it places 
humanity before the dilemma of a true peace or annihilation. 

But all the transformations, all the elements hitherto mentioned, of the 
crisis do not yet fully explain the present crisis of the law of nations. For 
this is only a partial phenomenon of the total crisis of our whole Oc- 
cidental culture. This crisis produces many technical, including legal, 
problems; but, as every authentic and genuine crisis, it has its deepest 
and veritable roots in philosophy, ethics, and religion. It is the crisis of 
the ideals and values of our Occidental culture which has produced in all 
realms of human life the uncertainty,’ insecurity, provisional naiure, so 
characteristic of this epoch since 19145) Modern man has lost faith, has lost 
his connection with God. He has during the last centuries put all the em- 
phasis on natural sciences and technology—and has done so with astonish- 
ing success. But the truly fundamental problems, which are not the techno- 
logical problems dealing only with means, but those dealing with the ends, 


10 See W. Schiffer, The Legal Community of Manind (New York, 1954). 
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wilugness of men to think, the mass indoctrination, the preierenue giw 
to security over freedom, the superficiality and spiritual emptiness of 4 
lize i? the majority of mankind; as the President of Georgetown Univers.t, 
for wlaied it a few years ago in a speech: (The majority of men in ike ~. 
calko backward countries have nothing to live on and the majority of re> 
inion so-called advanced countries have nothing to live for. A puc ci” 
luetion is not a technological but an ethical phenomenon; where the eth ce 
hasis diseppevrs, a civilization is bound to disappear. Who ci 1 loob w+" 
‘ut tne deepest concern at the horrible persecutions and ‘tortures, at +” 
«rcv mg inhumanity of men toward men, as shown by total war, «i í 
nr valence of purely materialistic doctrines which necessarily iiiply whi! ~ 
‘+. os quences? That is why a truly great man, Dr. Albert Sel weits ` 
? speech on the occasion of receiving the Nobel Peate Prize, could sp^r 
‘orror and inhumanity of our present existence.) 
overcome the erisis and to preserve our Occidental cult ire mere ` 
_oci d than technical means, however important and indispcasable tro 
cc T us also for a truly progressive international law, wha’. is noa 
“a {he dcepest sense, is a spiritual, ethical regeneration: For n m aoers ne 
‘+¢ t bread aloro, 
JOSEF L. KUNA 


THE MEETING OF PRESIDENTS AT PANAMA 


non 22, 1826, a Congress of American States met in Panary ‘2 
») t an invitation from Simon Bolivar, ‘‘The Liberator,’’ iher res 
l --1, Not all of the American states were represented, Ar ze rir 
“Lo. wl hcing conspicuous among those absent. The United Sta ¢ n° 

n included in Bolivar’s invitation of 1824; but Presicent Ada 

«soudage to aceepi as official en invitation from the acting Presidi 
oy de, Santander. Unfortunately, neither of the appoint: i dikeat 
i UU -‘i-d States was present at the meeting. The four givers. =i 
no mxt at the Congress siencd a Treaty of Perpetual Unies, by’ tona 
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of them failed to ratify the treaty and Colombia only did so in part. The 
meeting that was to have been held at Tacubaya, Mexico, to exchange rati- 
fications found only the United States delegate present. 

What, then, was there to celebrate a hundred and thirty years later? 
How did the Congress of Panama come to attain such a position of impor- 
tance in the history of inter-American relations as to justify a meeting of 
the Presidents of American states in commemoration of it? The answer 
lies in the part played by the Congress of Panama throughout the nine- 
teenth century in keeping before the minds of statesmen the ideal of con- 
tinental unity in spite of dissension and conflict, which at times seemed 
to justify the reaction of Bolivar in the years succeeding the Congress, 
‘‘that he had plowed the sea.’’ Doubless if continental unity had made 
no greater progress than that represented by the International Conferences 
of American States that met from 1889-1928, there would, indeed, have 
been little to celebrate. The Conference at Havana in 1928 ended on a 
note of disillusionment. As long as the United States chose to enforce its 
unilateral conception of the application of the Monroe Doctrine under 
guise of an international policemanship, continental solidarity had no more 
than an oratorical appeal. But with the adoption at the Conference of 
1936 of the principle of consultation in the event of a threat to the peace, 
and with the declaration of 1940 that an attack upon one was to be con- 
sidered as an attack upon all, the sentiment of unity took a firm hold upon 
the American states—a hold strengthened by the determination five years 
later to preserve their new system against absorption by the United Na- 
tions. Then, in 1947, came the formal adoption of the regional security 
system, and a year later the reorganization of the Union of 1890 to make 
it a more effective agency of inter-American co-operation. 

The Organization of American States had now gone far beyond even 
the vision of Boliv@ar. It was not in legal structure the close alliance con- 
templated by Bolivar, but it was far more comprehensive in scope. It was 
not a union created primarily for defensive purposes, it was not a mere 
system of collective security, but an organization looking to the promotion 
of economic and social objectives that had now come to be regarded as the 
fundamental conditions of a stable political order. When, therefore, it 
came to be realized that a new era had opened up before the American 
states, it was but natural that the Congress of Panama of 1826 should in 
a sense shine in reflected light and be commemorated not so much for what 
it had been at the time as for what its lineal successor had come to be in 
the course of the years, without examining too closely the structural like- 
ness between the two. After all it was hardly to be expected that the 
original design of the building should have been followed by the architects 
of a much later day. 

The first plan of commemorating the Congress of 1826 was that the 
ambassador-representatives of the Organization of American States should 
meet in Panama; then came the suggestion of having President Hisen- 
hower meet there with them; then the decision to invite the presidents of 
all the American states to meet in an extraordinary session. In pursuance 
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cf ‘vis plan the Ambassadors met from July 18 to 22, 1956, On ¿cy i 
.L. tc of the twenty-one presidents met and, after the usual formal i.v. 
vin les, signed on July 22 a formal statement of principles end ov... - 
cea ng the title, ‘Declaration of Panama’’ (annexed heretc). The >. 
eu.’ of the Declaration refers to the Assembly of Plenipotentiarics of 4 
Am rican States of 1826 as constituting ‘‘the first collective manileste. o- 
of Pin Americanism” and recognizes ‘‘the continuing validity of the idee ~ 
wh!) Lispired the precursors of continental solidarity.” Five sucacs:\ 
yareeraphs proclaim in turn’the destiny of America to give tangible mei 
“a: 1» the concept of human liberty; the belief that the realization o? ¢:- 
Jex. iy of America calls for the economic and social develo ment cf i1 
peoples and for co-operative efforts to raise the standards of living; the ‘rc. 
thit the security of the Continent that has been obtained by tue Organize 
«io i of American States gives assurance of what loyal co-operctior can ac 
complish; the threat to American ideals from totalitarian forces; aid th: 
contribution which a united America may make towards achic ving [or ih 
who's world the benefits of a peace based upon justice and freedom. 

Tt is significant that the Declaration of Panama recognized the key pc 
sitou held in inter-American relations by the collective seci rity sysco 
cstablisked by the Treaty of Reciprocal Assistance signed at Rio de Jancir: 
in 1947 and incorporated the following year in the Charter of the Creani 
zaticn of American States adopted at Bogotá. Now that the denzer o” 
war has been removed by transferring to the whole regional commur.ity 
‘he colivation to protect its members against acts of aggressior, the Amcsi 
car siates are free to devote their national resources to raisins standard. 
of living and securing for their peoples the benefits of economiz and socia 
welfare, If an exception must be made of the United Statcs, it is fo. 
veasons outside of intra-hemispheric security. 

Je iis address on July 22 to the meeting of presidents and umbassedors 
cs dent Eisenhower looked forward to ‘‘a new phase of sssociziion’ 
vesed upon the principle that the material welfare and promiess of cack 
rem jar was vital to the well-being of every other; and he proposed tac, 
en advisory group of Presidential representatives should mee. and mait 
specie recommendations for action. Following up the suggest:on of Presi 
cent Wis nhower, on August 3 the Government of the United States wiece 
sub'e a note urging the Latin American governments to appoirt theis 
‘ora srs to the committee and suggesting Washington as ihe imectine 
vanc The note underlined the aims of the meeting as being 


` prepare concrete recommendations for making the Org-nizetion c” 
a\m¢e: ican States a more effective instrument of cooperative etort in 
tre veonomic, financial, social, and technical fields. 


Or September 17 the Inter-American Committee of Presidential Rep-e- 
- ate’ ves met at the Department of State in Washington to give effect te 
"o ocypesal of President Eisenhower. The objective of the mecting, which 
~as © preliminary one, was to identify the problems for the solmii «” 
‘i’ vecommendations would subsequently be drafted and submitted + 
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the presidents of the American states. In the course of the discussions 
there was a general recognition of the need of strengthening the Organiza- 
tion of American States, with emphasis upon the practical steps the Or- 
ganization might take to promote the economic and social welfare of the 
peoples of the American continents, looking to the long-range program of 
raising living standards. An elaborate body of proposals was adopted 
under the successive heads of economic, social, financial, technical, admin- 
istrative and organizational, and atomic energy. In each of these fields 
emphasis was placed upon the contribution fhat might be made by pro- 
grams of technical assistance training, and educational work. 

The committee adjourned after three days of intensive work, with the 
understanding that the studies to be undertaken would be reviewed at a 
meeting in the late winter, to be followed by a final meeting in the spring 
at which a definitive and selected number of resolutions would be drafted 
for submission to the twenty-one American presidents. 

It is no eriticism of its value to say that the Inter-American Committee 
of Presidential Representatives does not fit in with the existing machinery 
of the Organization of American States. The Charter describes the organs 
of the Organization, making the periodic conference the ‘‘supreme organ,’’ 
which has to decide the general action and policy of the Organization. But 
if the presidents of the states members of the Organization chose to inter- 
vene and recognize that the Organization is capable of performing a far 
more effective service to their countries than that actually being performed 
in the routine administration of the Organization under the direction of 
their respective foreign offices, who could be found to object—least of all 
the foreign offices themselves, which may have long sought to expand the 
activities of the Organization but have been restrained by lack of financial 
support from their respective legislatures? 

As for the elabor&te draft of specific problems selected by the committee 
for study during the interim period of four or five months, scarcely an 
item appears on the draft that has not long been part of the technical work 
of the several departments and divisions of the Pan American Union. The 
topics falling under the head of ‘‘economic matters’’: agriculture, industry, 
trade, transportation, and those falling under the head of ‘‘social’’: public 
health, education, housing, social welfare, fit into the existing organization 
of the Department of Economic and Social Affairs of the Pan American 
Union; and in like manner the topics included under ‘‘financial’’ and 
“technical” are part of the special fields of study of the Department. A 
single exception in respect to new problems to be studied is in the assign- 
ment to the Department of International Law of the Pan American Union 
of the task of drafting model atomic energy legislation as a means of assist- 
ing Latin American countries in establishing atomic energy programs. 

But even if the Committee of Presidential Representatives should, in the 
course of the studies undertaken by it, do no more than discover the scope 
of the work already under way at the Pan American Union, it will never- 
theless be able to contribute effectively to the promotion of the chief ob- 
jective of the meeting of the presidents at Panama. There is no ground 
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for resentment on the part of the Organization of American States that 
the presidents have sought, as it were from the outside, to give an impulse 
to activities which their own foreign offices were already in a position to 
promote, had they believed themselves justified in doing so, and had they 
been able to draw upon the necessary financial resources. The field of 
work is wide and open; and the several organs of the Organization of 
American States, the Conference, the Meeting of Consultation, the Council 
and the Pan American Union, each and all intent upon the objectives set 
forth in the program of the*Presidents’ Committee will welcome whatever 
contribution the committee can make to the important tasks before them. 
The important thing is to push ahead with an objective already clearly 
outlined at the Conference of Caracas and only needing the practical appli- 
eation of principles to the concrete conditions before us. 
C. G. Fenwick 


ANNEX 


DECLARATION OF THE PRESIDENTS OF THE AMERICAN 
REPUBLICS IN PANAMA 


We, THE PRESENTS OF THE AMERICAN REPUBLICS 


Commemorating in the historic City of Panama the Assembly of Pleni- 
potentiaries of the American States of 1826, convoked by the Liberator 
Simon Bolivar, which constituted the first collective manifestation of Pan 
Americanism; and recognizing the continuing validity of the ideals which 
inspired the precursors of continental solidarity, subscribe to the following 
Declaration : 


1. The destiny of America is to create a civilization “that will give tangi- 
ble meaning to the concept of human liberty, to the principle that the State 
is the servant of man and not his master, to the faith that man will reach 
ever greater heights in his spiritual and material development and to the 
proposition that all nations can live together in peace and dignity. 

2. The full realization of the destiny of America is inseparable from the 
economic and social development of its peoples and therefore makes neces- 
sary the intensification of national and inter-American cooperative efforts 
to seek the solution of economic problems and to raise the standards of liv- 
ing of the Continent. 

3. The accomplishments of the Organization of American States, an as- 
surance of peace among the Member States and of security for the Con- 
tinent, demonstrate how much can be achieved in the various fields of inter- 
national endeavor through a loyal cooperation among sovereign nations, 
and move us to strengthen the inter-American organizations and their 
activities. 

4. In a world in which the dignity of the individual, his fundamental 
rights and the spiritual values of mankind are seriously threatened by 
totalitarian forces, alien to the tradition of our peoples and their institu- 
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tions, America holds steadfastly to its historic mission: to be a bulwark of 
human liberty and national independence. 

5. An America united, strong and benevolent will not only promote the 
well-being of the Continent but contribute toward achieving for the whole 
world the benefits of a peace based on justice and freedom, in which all 
peoples, without distinction as to race or creed, can work with dignity and 
with confidence in the future. 


Signed in the City of Panama this twenty-second day of July, nineteen 
hundred and fifty-six. 


NOTES AND COMMENTS 


INTERNATIONAL LAW ASSOCIATION MEETING AT DUBROVNIK 


The Forty-Seventh biennial Conference of the International Law Asso- 
ciation met at Dubrovnik in Yugoslavia August 26 to September 2, 1956. 
To Americans, the point which is perhaps of most interest from this con- 
ference was its decision to meet at the New York University Law Center 
in 1958, the first time since 1980 that the Association has had a meeting in 
this country. 


Dubrovnik, on the sunny coast of the Adriatic, was a delightful location 
and the Yugoslav hosts entertained their guests in bountiful fashion. Milan 
Bartos, head of the Yugoslav Branch, was elected President of the Associa- 
tion, and began the discussions with a talk upon the ‘‘ Juridical Aspects of 
Active Peaceful Coexistence between States.” The following day was de- 
voted to ‘‘Review of the United Nations Charter,” and amendments to the 
report of the committee on that subject (George Schwarzenberger, Chair- 
man) were submitted by Louis Sohn, Chairman of the American Branch 
committee on the subject. 


Of these, the following of the proposals of the American Branch were 
adopted : 


I. The desirability of the following amendments to the Charter of 
the United Nations and the Statute of the International Court of 
Justice should be considered by the United Nations: 


(a) Article 34 of the Statute of the International Court of Justice 
should be amended to give to the United Nationg and its specialized 
agencies direct access to the Court in contentious cases; 

(b) Article 96 of the Charter should be amended to empower the 
General Assembly to authorize other public international organiza- 
tions, whether general or regional, to request advisory opinions of 
the Court; 

(c) Article 35 of the Statute should be amended to empower the 
General Assembly to establish the conditions under which the Court 
would be open to public international organizations other than the 
specialized agencies ; 


Article 36 of the Statute should be amended to empower the Gen- 
eral Assembly to establish the conditions under which the United Na- 
tions, its specialized agencies and other public international organiza- 
tions might make declarations accepting the jurisdiction of the Court 
under paragraph 2 of that Article. 

II. Article 96 of the Charter should be amended so as to impose upon 
the organs of the United Nations the obligation to request from the 
International Court of Justice an advisory opinion concerning any sit- 
uation in which the claim is made by a Member that the organ had 
exceeded its jurisdiction under the Charter. 


The Committee was instructed to study another of the proposed amend- 
ments 
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Granting to the General Assembly the power to adopt rules of Inter- 
national Law which would become binding upon each Member which 
does not, within a specified time, notify the United Nations of its re- 
jection of the rules. 


The report of the Committee on the Uses of the Waters of International 
Rivers (the chairman of which was the writer of this note) aroused warm 
debate. Members from India and Israel moved adjournment of considera- 
tion of the subject, but later withdrew their opposition and, at a second 
session, a resolution was unanimously adopted. The following statement 
of principles was adopted ‘‘as a sound basis upon which to study further 
the development of rules of International Law with respect to international 
rivers” and the committee was instructed to formulate rules of international 
law for the next conference: 


I. An international river is one which flows through or between the 
territories of two or more states. 

II. A state must exercise its rights over the waters of an international 
river within its jurisdiction in accordance with the principles 
stated below. 

III. While each state has sovereign control over the international rivers 
within its own boundaries, the state must exercise this control with 
due consideration for its effects upon other riparian states. 

IV. A state is responsible, under international law, for public or pri- 
vate acts producing change in the existing regime of a river to the 
injury of another state, which it could have prevented by reason- 
able diligence. 

V. In accordance with the general principle stated in No. III above, 
the states upon an international river should in reaching agree- 
ments, and states or tribunals in settling disputes, weigh the bene- 
fit to one state against the injury done to another through a par- 
ticular useeof the water. For this purpose, the following factors, 
among others, should be taken into consideration: 

(a) The right of each to a reasonable use of the water; 

(b) The extent of the dependence of each state upon the waters 
of that river; 

(c) The comparative social and economic gains accruing to each 
and to the entire river community ; 

(d) Pre-existent agreements among the states concerned; 

(e) Pre-existent appropriation of water by one state. 

VI. A state which proposes new works (construction, diversion, etc.) 
or change of previously existing use of water, which might affect 
utilization of the water by another state, must first consult with 
the other state. In case agreement is not reached through such 
consultation, the states concerned should seek the advice of a tech- 
nical commission; and, if this does not lead to agreement, resort 
should be had to arbitration. 

VII. Preventable pollution of water in one state, which does substantial 
injury to another state, renders the former state responsible for 
the damage done. 

VIII. So far.as possible, riparian states should join with each other to 
make full utilization of the waters of a river, both from the view- 
point of the river basin as an integrated whole, and from the view- 
point of the widest variety of uses of the water, so as to assure the 
greatest benefit to all. 


Fr NOTES AND COMMENTS 91 


© baregscd imevest in this subject was shown in instructions ‘o ihe 

‘i « to broaden iis membership to include all Branches, aud ic 
.e a bhs terms or reference to include navigation and artificial water 

ae 

Tle Committee ou Insolvency was asked to continue its work, end ‘lic 
3ri¢.s4 committee was asked to reconsider its draft to meet objections rais 
t9 1. The International Company Law Committee was asked to ‘‘stucy 
ibe cuestion of the transfer of the place of central control, as municipe 
aws differ greatly on the question whether a company may remove its sent 
obrssd und change its personal law without having to submit to a new i. 
vor;-cation’’; and to draft a convention concerning all questions consi: 
„se Let Dubrovnik. The Committee on Family Relations, subjected <o u` 
.xpe -ted attack, was asked to consider further the draft convention whict 
hac seen criticized at Dubrovnik. A resolution was adopted on the mitia 
tive of the Yugoslav Branch, asking for study of international medical law 
especially in connection with the Geneva Conventions. 

Tle Association approved the report of the Air Law Committee (of which 
Arnold Knauth was made rapporteur) which, among other things, icccr: 
mended that states which have not signed the International ^ir Servier. 
Trersit Agreement should do so; that, as regards landing rights, ‘State 
jet tuemselves be guided by the basic principle that the social and economic 
needs of the individual are served by having at his disposal tae most 2x 
‘onsive international air communications possible’’; and that the cominittec 


continue the study of the nature and contents of air sovercigniy, pay- 
ng special attention to the problems connected with comiug flight ir 
the outer space and the legal nature of inter-planetary spaze. 


"le resolution concerning International Monetary Law (Professor Gutiz- 
“rd. >. Chairman), had not been received at the time of this writing. 

&. <y-.¢ven Americans were listed as registered to’attend “he Confer 
coce thouch not all of them appeared; some were called away to participait 
‘portant international legal controversies. The host country had in 
vite representatives from various Communist countries, and they wor 
permitted to attend as guests and to speak when invited by the chairman. 
Awong the persons from the Soviet Union was Judge Krylov, who spok 
cn formal occasions. Few of these guests spoke except concerning co 
exi-t-nce, and in opposition to review of the Charter of the Unites. Na 
‘ion. Poland was readmitted as a Branch; it seems probabl: thet vnus 
Co vurist states will have organized branches by the time of the aes: 
corf ence. 

Tre New York University Law Center had offered facilities for mestine 
lodz ugs for a hundred foreign guests, and a guarantee of the expenses of 
the working conference up to a certain amount. This offer was well re 
ceived, in spite of uncertainties expressed concerning the cost of the trip 
and, et the suggestion of M. Bartos, the invitation was accepted by aeclama 
‘ion _1 the Full Council. It is hoped that American internaticnal lawyer 
wili «seep in mind this rare visit of the Association to this couniry and wil 
‘cs> ve a week around the first of September, 1958, to attend its sessicis 

CLYDE EAGLETON 


92 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


CONFERENCE ON THE TEACHING OF INTERNATIONAL LAW 


A Conference on the Teaching of International Law was convened by 
the Carnegie Endowment for International Peace at its Huropean Center 
in Geneva, August 18-15, 1956. Professor Charles De Visscher presided 
and Professor Paul De Visscher acted as Rapporteur. The other partici- 
pants were Madame Bastid and C. Rousseau, Professors of the Law Fac- 
ulty, University of Paris; Professor François, Rotterdam; Professor Gug- 
genheim, Geneva; Mr. Jenks, International Labor Organization; Professor 
Schwarzenberger, London; Professor Waldotk, Oxford; Professor Weh- 
berg, Geneva; and the undersigned, Columbia University. 

On the suggestion of the Chairman, the Conference concentrated its at- 
tention upon the general orientation and methods of teaching international 
law, deliberately excluding consideration of programs and subject-matter. 
The composition of the Conference made possible a most instructive com- 
parison of the differing problems of instruction in different countries and 
of differing methods used to meet these problems. In spite of the diversity 
of conditions and traditions, a gratifying unanimity on basie approaches 
emerged from the discussion. 

There was full agreement about the general trend of the teaching of inter- 
national law. As summarized by the Rapporteur: 


After the dogmatic approach of the advocates of legal formalism, 
who described international society according to a pattern they had 
themselves elaborated from a purely deductive system of norms, and 
after the reaction following the second World War of those authors 
who considered international law as merely the hypocritical veneer of 
a purely anachronistic social state, the time now seems to have come 
when the internationalists are ready to associate themselves with a 
more moderate and more scientific approach which will bring them 
to judge objectively and with an open mind the respective roles played 
by social realifles and by law in the various phases of international 
life. This strictly scientific frame of reference will compel the stu- 
dent of international law to devote time to a careful study of the mul- 
tiple political, economic, and psychological facts which he formerly 
believed possible to by-pass, but whose influence must today be recog- 
nized as basic to the formation, the interpretation, or the disappear- 
ance of the norm of law. To express their common view on this point, 
the participants adopted their first conclusion, stating that the teach- 
ing of international law must necessarily, under whatever form it may 
be presented, ‘‘give adequate consideration to the analysis of the social 
realities underlying the norms of positive law.” 


It was made clear that in Europe as well as in Great Britain and the 
United States, ‘‘the profession has given up the method of exegesis and 
other strictly formal methods which were characteristic of teaching towards 
the end of the nineteenth century.” At the same time, it was agreed that 
it is necessary to avoid ‘‘the distortion of law by confusing it with sociology 
or political science.’ In general, the philosophy expressed by Professor 
Charles De Visscher in his notable book, Théories et Réalités en Droit Inter- 
national Public, found ready acceptance. 

In considering teaching methods, the Conference noted the distinction 
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between courses designed for the large majority of students who include 
international law as one course in some general program of study, and the 
relatively small number who specialize in the subject. There was consider- 
able support for the view that it was useful in the general courses to have 
a student group which includes both law students and students specializing 
in political science or economies. It was the general view that international 
law courses may most advantageously be offered to students already well 
advanced in their university curriculum: 


Experience tends to prove that when a course in international law, is 
given to first-year students, the subject matter runs the risk of being 
either (1) completely above the student’s comprehension or (2) con- 
sidered as a course in current events, and accordingly relegated to a 
secondary position. 


On the other hand, if the course in international law is deferred to the very 
last year, there is no opportunity for the student to develop through further 
specialized work an awakened interest in the subject. 

As was to be expected, the conferees reflected widely different points of 
view about methods of instruction. The European members showed a sym- 
pathetic interest in the ‘‘case method’’ of instruction, but pointed out that 
in general it was not well suited to the general courses given in European 
universities where the lecture system predominates. It was generally 
agreed, however, that in seminars and other advanced specialized courses, 
student participation, which has not traditionally characterized European 
university instruction, is very desirable. 

It was fully appreciated that course offerings in international law would 
vary with the resources of each university. Where one general interna- 
tional law course is offered, the Conference suggested: 


The basic teaching of international law should 4n no way aspire to 
provide the students with an extensive scientific knowledge of all the 
phases of international law or of all the aspects (historical, political, 
economic) of law and legal institutions. It is of the utmost importance 
that this teaching, at the same time that it provides the students with 
a certain minimum of basie knowledge, succeed in giving them a more 
realistic way of thinking. ... The art of the teacher will lie in his 
ability to combine the amount of legal and extra-legal material offered 
in his courses in such a way as to preserve the coherence and the orig- 
inal characteristic of law. 


The members of the Conference shared the view which is widely held in 
the United States, that seminars for graduate students should be so con- 
ducted as to sustain the lively interest of all the students. In the words 
of the Rapporteur: 


This basic element is rarely present when the students take turns 
presenting their various research projects to the assembled seminar. 
The seminar, in such cases, becomes too often a private interview be- 
tween research student and professor. It would seem preferable, in 
order to adapt the seminar to the needs of the group as a whole, that 
the entire group concentrate its attention on some central issue, the 
different aspects of which can then be studied by every student in turn. 
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These collective studies, highly esteemed in the United States, often 
become the basis for published work, and thereby spur the students on 
to increased effort. 


Finally, the Conference stressed the importance of the rôle of interna- 
tional law in general legal education. Attention to historical, economic 
and social backgrounds cannot be allowed to obscure the essentially legal 
nature of the subject and its place in the municipal legal system. 

Although the participants in the Conference were few in number, it re- 
emphasized the value of such exchanges of view as have taken place in the 
several conferences of teachers of international law and related subjects 
which have been held from time to time in conjunction with the annual 
meetings of the American Society of International Law. The Geneva Con- 
ference indicated the value of including teachers whose experience reflects 
the differing conditions in different university and legal systems. 

The text of the Conclusions of the Conference is printed in the following 
Annex to this note. 

Pamie ©. Jessup 


ANNEX 


Conclusions 


The members of the Conference on the Teaching of International Law 
met in Geneva under the auspices of the European Centre of the Carnegie 
Endowment, 

Having decided not to consider specific programmes or curricula but to 
limit their discussions to the general orientation and methods of teaching 
international law, the members were of the opinion 


e . 

A. that in so far as the general orientation of the teaching is concerned, 
such academic instruction, whatever its setting, should give due attention 
to the social realities underlying the norms of positive law and, by so 
doing, give the students a sound understanding of international life 
which the rule of law is called upon to govern, and 

B. that this can best be provided for in the basic teaching intended for 
the general student of law and political science by formal lectures (diplo- 
matie history, geography, international economic relations, etc.), or by 
using methods of teaching involving active participation of students in 
the study of law (seminars, discussion groups, case method). 

This fundamental teaching, based on the study of the international 
“milieu” should stimulate the interest of the students in the over-all de- 
velopment of law, economics, political science and of international organi- 
zation, and encourage among some of them a wish to acquire more spe- 
cialized and extensive knowledge. In view, however, of the practical 
difficulties encountered by universities and other institutions of higher 
learning in carrying out these newer methods, it was considered that the 
basic teaching intended for the large majority of the students could deal 
suecessfully with the conerete study of the international milieu in a gen- 
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eral course of a strictly scientific nature, on condition that the following 
points were carefully kept in mind: 


1) that more time be given to the professor responsible for the gen- 
eral course of international law than is usually the case; 

2) that this teaching, enriched by the study of fundamental aspects 
of international life and thereby forming one of the essential in- 
gredients of a general legal culture, be offered to those students 
already well advaneed in their university curriculum; 

3) that the general course be supplemented by a seminar devoted to 
the discussion of concrete cases. 


C. With regard to the minority of university students who wish to 
acquire a specialized or more complete training in international law, it 
was agreed by the members of the conference that such instruction be 
characterized by a large degree of flexibility and variety in order to meet 
the special needs of given situations, such as the turn of mind particular 
to each country, or indeed, the personality of each professor. Attention 
was drawn to the importance, at this level, of courses intended to stress 
certain particular aspects of international legal relations as well as meth- 
ods intended to bring about the students’ individual and active partici- 
pation in scientific research. 

It is during the course of seminars, research projects and study groups, 
of not more than 20 students and devoted either to the discussion of par- 
ticipants’ work or to the study in common of some definite problem, that. 
the professor will find it easiest to create an interest on the part of his 
students in the study of international law. 

D. It was also pointed out that it is especially necessary today that the 
role of international law in the legal framework of society be more clearly 
understood. With this consideration in mind it wdés further believed 
that more attention should be given, whether on a university or pro- 
fessional level, to the relationship between international and municipal 
law, specifically as concerns the connections between constitutional and 
international law. 


Sist ANNUAL MEETING OF THE SOCIETY 


The 51st Annual Meeting of the Society will be held at the Hotel Statler 
in Washington, D. C., from April 25 to April 27, 1957. Sessions will begin 
on Thursday afternoon, April 25, and conclude with the annual banquet on 
Saturday evening, April 27. 

The topics selected for discussion, as the Society embarks upon its second 
half-century, relate primarily to the world conditions which pose a threat 
not unlike conditions prior to World Wars I and II. Reflecting the impor- 
tance of having the views of the Society’s members on current conditions 
affecting the maintenance of the rule of law in international relations, dis- 
cussion of the principal papers of each session will be inaugurated by se- 
lected commentators with the remainder of the time set aside for general 
discussion. Because of the importance of the current international ques- 


bia 
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tions to be considered, President Woolsey, with the concurrence of the So- 
ciety’s other officers, has decided to lengthen the annual meeting by an addi- 
tional half-day session to be held on Thursday afternoon. 

In view of the increasing importance of international canals and rivers 
now subject to international differences, such as the Suez, the Columbia 
River in North America, the Indus River in the Indian subcontinent, as 
well as others, the topic for the opening session on Thursday afternoon, 
April 25, will be navigation and other uses of international canals and 
rivers. * 

* The evening session on April 25 will be addressed by President Lester H. 
Woolsey and, it is hoped, by the Secretary of State, followed by general 
discussion of the addresses. 

At the core of the three sessions on Friday, April 26, will be past and 
prospective developments in the operations of the United Nations, which 
it is believed will be of great interest to members of the Society. The 
legality of intervention, such as the Anglo-French operation in Suez. under 
the United Nations Charter and the Charter of the Organization of ameri- 
ean States, will be the topic for Friday morning. 

The more effective organization of collective security, including alterna- 
tives to the veto power, will be the topic for Friday afternoon. Following 
that session, there will be an informal reception for the officers and members 
of the Society and their guests. 

International law relating to atomic weapons and peaceful uses of atomic 
energy will be discussed by a panel of speakers on Friday evening, April 26. 
Individual panel members will discuss topics such as: the bilateral agree- 
ments between the United States and nearly forty other countries; the In- 
ternational Atomic Energy Agency; EURATOM, the proposed agency for 
European atomic energy co-operation; doing business abroad in atomic 
energy materials; H-bomb testing, waste disposal and other pollution prob- 
lems; international responsibility of states for injuries resulting from 
atomie fission and fusion. 

The session on Saturday morning, April 27, will begin with further dis- 
cussion of the previous days’ topics, followed by committee reports, espe- 
cially the report of the Committee on Study of Legal Problems of the United 
Nations, election of officers and transaction of other business. 

The annual meeting will conclude with a banquet on Saturday evening, 
April 27, in the South American Room of the Hotel Statler. A program 
of distinguished speakers is being arranged and it is expected that diplo- 
matie officers of many countries will attend with their ladies. 

A limited number of rooms at the Hotel Statler have been made available 
for reservation by members of the Society attending the annual meeting. 
Reservations should be made directly with the hotel. 

It is expected that announcements of the annual meeting will go out to 
the members of the Society well in advance of the meeting. Suggestions 
relating to the program will be welcomed. 

Wuram Roy VALLANCE 
Chairman, Program Committee 
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INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


The Ninth Meeting of this Academy will take place at Havana, Cuba, 
from Monday, February 11, 1957, through Saturday, February 23rd, in 
the Academy of Sciences Building, 460 Cuba Street. The Academy has 
met annually, with a few interruptions, since 1945. Following its usual 
curriculum, at the forthcoming meeting there will be six monographie 
courses of five lectures each, delivered in the forenoons, as follows: 


1. “The law of angary—its application by Chilean tribunals.” By 
Dr. Arturo Alessandri, of the University of Chile. (In Spanish.) 

2. ‘‘Governments de facto and the legitimacy of their acts.’ By Dr. 
Salvador Dana Montarno, of the Universidad del Littoral, Argentina. 
(In Spanish.) 

3. ‘‘The juridical regime of the sea.” By Dr. Alberto Ulloa, Director 
of the Diplomatic Academy of Peru. (In Spanish.) 

4. ‘The right to resist oppression in comparative constitutional law.’’ 
By Dr. Roman Infiesta, of the University of Havana. (In Spanish.) 

5. ‘The influence of regionalism in international law.’ By Professor 
Charles E. Martin, University of Washington, Seattle, U. S. A. (In 
English.) 

6. ‘‘The settlement of international boundary waters questions in 
North America.” By Mr. William Roy Vallance, Assistant to the Legal 
Adviser, U. S. Department of State, Secretary of the Inter-American 
Bar Association. (In English.) 


To be admitted to the Academy, applicants must meet the following re- 
quirements: 


(a) Be a graduate or senior-year student of a law school or school of 
political or social science or of public law of any of the Latin American 
countries. 

(b) Hold an LL.B. degree from a college or university of the United 
States or Canada. An A.B. or B.S. degree will be accepted in lieu of 
an LL.B., provided the applicant has majored in political or social sei- 
ence, publie law, government, or international relations. 

(c) Equivalent academic work taken in Eastern Hemisphere univer- 
sities. Best results will be achieved by students who at least understand 
Spanish and English. 


Students may register personally in Havana before the meeting starts not 
later than Sunday, February 10th, or by mail from January 15 to 31, at 
the office of the Academy, 556 Aguiar Street, Department 43, Havana. 
The registration fee is $25.00. 

The Academy grants a scholarship to each of the Latin American coun- 
tries and to the United States, consisting of tuition and expenses of room 
and board for two weeks in Havana from Sunday, February 10th to Sun- 
day, February 24th, at the Hotel Ambos Mundos, 153 Obispo Street. 

Further information regarding the meeting, passports, hotel reservations, 
climate, clothing, ete., may be obtained from the Academy Director, Dr. 
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Ernesto Dihigo, Aguiar 556, Havana, Cuba. Information regarding schol- 
arships from the United States may be obtained from the Inter-American 
Bar Association, 210-211 Portland Building, 1129 Vermont Avenue, N.W., 
Washington 5, D. C. 
GEORGE A. FINCH 
President of the Inter-American Academy 
of Comparative and International Law 


THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 
(Translated from the original Spanish) 


The American Institute of International Law, with headquarters in 
Washington, was for many years an active organization of high intellec- 
tual caliber and worldwide renown. The President and chief instigator 
of the Institute was the late Professor James Brown Scott, an international 
law specialist of distinction. After his death, another esteemed and well- 
known American internationalist, Dr. Antonio Sanchez de Bustamante, was 
made President. Shortly thereafter, the death of Dr. Bustamante and the 
enforced absence of the last Secretary General, the able Panamanian inter- 
nationalist, Dr. Ricardo Alfaro, brought the activities of the Institute to a 
halt; and for lack of financial resources it has been unable to maintain its 
high reputation. 

Under these circumstances, the Institute has practically ceased all activi- 
ties, and this fact has worked to the detriment of the science of international 
law throughout the Americas, including, I am persuaded, the United States, 
which is universally considered to lead the Americas, if not the whole world, 
in matters of science and economics. 

It is believed thaé the revitalization of the American Institute of Inter- 
national Law is of primary importance to the future of international law 
in the Americas, the region that can be considered, without exaggeration, 
as playing in the future the decisive rôle in international law throughout 
the world. The hopes of mankind in matters of international law are cen- 
tered in the Americas, for it is in America that theories were originated that 
are now deeply rooted in the minds of experts and even in what might be 
called the popular consciousness of such matters. To abandon the Institute 
is to abandon that great mission we have a moral obligation to fulfill. 

Although there are various national associations of international law, 
some of which are quite active—as in Mexico, Brazil, Argentina, and Peru, 
where we have been tenaciously publishing our journal for fifteen years— 
the work of these institutions is not co-ordinated, and their publications or 
other efforts have only a very slight international impact, something quite 
different, truly, from the importance of the Institute and the extent to 
which its achievements are known. 

Because the work of the Institute and its impact on the activities of the 
national societies affiliated with it have been paralyzed, some of the latter 
have proclaimed their independence, to enable them to continue their own 
activities without being linked to the fate of the Institute. The Institute, 
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which has helped to give a more vigorous organization to certain of the 
societies, would give even greater diffusion and co-ordination to their stud- 
ies in the future, if it were again to take up the work it had been doing in 
the past. At the same time, the autonomy of the national societies would 
have the advantage of refuting the facile criticism by tendentious groups 
to the effect that they would be dependent upon a United States institution. 

In speaking of the slight international impact of the work of national 
societies, there is no thought, naturally, of the American Society of Inter- 
national Law and of the American Journal of International Law, its ex- 
cellent and renowned organ, which is distributed throughout the worid. 
Rather it is believed that the national societies and the Institute, seen from 
abroad, would make up a single unit or center of juridical thinking. 

Hispano-Americans cannot fail to recognize that European juridical sci- 
ence—with some exceptions with respect to the United States and a few 
jurists—has often been thought superior to American juridical science, 
which has been considered only an extension or development of the former; 
that is, forming part of the great world extension of European thinking. 
If the Americas should not maintain and develop a continental institute 
of international law, with its own intellectual activity and its own idea of 
juridical concepts, this would be the same as confessing their inability to 
participate in the lofty speculations of human thought. 

This is entirely convincing, and it would seem to follow that we should 
make an effort, as great and as extended as necessary, to revive the Ameri- 
can Institute of International Law and once more give it the prestige that 
it had for almost a quarter of a century, during which the eyes of govern- 
ments, universities, cultural centers, and students of international juridical 
science were centered on this great combination of able men and organized 
efforts, which found expression in the notable work accomplished by the 
Institute at its meetings, principally those in Washingfon, Havana, Rio de 
Janeiro, and Montevideo. All this must not be either forgotten or lost, for 
the sake of international law and of the Americas. 

It would take too long, and be inappropriate in this brief comment, to 
enumerate the international law studies made by the former Institute. 
Dozens of questions that are problems of the theory and the application 
of international law were studied and were the subject of important indi- 
vidual papers, opinions, discussions, and conclusions. Moreover, in the 
preparation of these studies a great deal of information was accumulated. 
It may, however, be permissible to mention what may be considered the 
fundamental accomplishment of the former Institute: the Declaration of 
the Rights and Duties of Nations, drafted in 1916. 

That Declaration, distributed and known throughout the world, com- 
mented upon by the most eminent jurists and writers on international law 
in all countries, was the natural basis of all later studies. It attained a 
success seldom won by academic labors, for it was the basis and gave the 
content and almost wholly the form to the Convention on Rights and Duties 
of States concluded at the Seventh International Conference of American 
States in Montevideo in 1933, a convention that today is positive interna- 
tional law for the greater part of the American countries. 
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Notwithstanding recent changes in the importance of many problems and 
questions of international law and in spite of the emergence of new theories 
and conditions, the American Institute of International Law could, if it 
were reorganized, devote its attention to such specific matters as inter- 
American political and economic relations and those of the Americas with 
other continents; research in American international and diplomatic his- 
tory; the relations of all kinds between the United Nations and the Amer- 
icas; and also the problems presented by the special American conditions 
and customs in the field of international law. 

: ALBERTO ULLOA 


[ED. NOTE: 


At the meeting of the Executive Council of the Society on November 3, 
1956, one of the members spoke of the proposed revival of the American In- 
stitute of International Law, referring to the interest of a number of Latin 
American jurists, particularly Professor Ulloa, and suggesting that even if 
funds were not immediately available which would enable members of the 
Institute to assemble for annual meetings, it might be possible to revive the 
Institute as a means of co-ordinating the activities of the national societies 
of international law. The suggestion was supported by the Honorary 
Editor-in-Chief, who reminded the members of the significant contribution 
the Institute had made in preparing draft conventions for the International 
Conference of Jurists that met at Rio de Janeiro in 1927. The record of 
the establishment of the Institute and of its activities may be found in 
numerous articles in the Journan, Vols. 6-22, and particularly in the 
Special Supplements for 1926 and 1928.] 


THE HAGUE ACADEMY OF INTERNATIONAL LAW 
R 28TH SESSION 

The Hague Academy of International Law will hold its 28th session at 
the Peace Palace, in The Hague, from July 15 to August 10, 1957. The 
course will consist of lectures on subjects of publie and private interna- 
tional law delivered in either English or French. Translations in the 
other language will be provided for students whose knowledge of English. 
or French is not sufficient to enable them to follow the lectures. Three 
lecture periods will be held in the mornings from Monday to Friday of each 
week, and one or two seminar periods will be held on some afternoons. 
The program of lectures is as follows: 


Historical development of international law: Contemporary Sociologi- 
eal Theories and International Law, by B. Landheer, Director of the 
Library of the Peace Palace; Legal Questions Arising from the Evolu- 
tion of Atomic Science, by Professor R. Charlier, Faculty of Law, Uni- 
versity of Paris; The Present Evolution of the Laws of War, by Miguel 
A. Marin, Secretariat of the United Nations. 

Principles of public international law: General course by Sir Gerald 
Fitzmaurice, Legal Adviser to the British Foreign Office; The Definition 
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of Aggression and International Law—Recent Developments, by Pro- 
fessor Jaroslav Zourek, Faculty of Law, Charles University, Prague. 

Private international law: Present Tendencies in the Codes and Most 
Recent Draft Laws Concerning Private International Law, by Professor 
Hans Lewald, Faculty of Law, University of Basle. 

Public administration, economics and finance: International Adminis- 
trative Jurisdictions and Their Case Law, by Madame Suzanne Bastid, 
Professor, Faculty of Law, University of Paris. 

International organization: Legal Problems of European Integration, 
by A. H. Robertson, Counselor, Office of the Clerk of the Assembly, 
Council of Europe; Public International Law as Applied by National 
Tribunals, by Professor Hermann Mosler, University of Heidelberg; 
Procedural Problems in International Jurisprudence, by Professor 
Gabriele Salvioli, University of Florence; Comparison of Legal and 
Diplomatie Processes, by Professor Hardy ©. Dillard, School of Law, 
University of Virginia. 


A program note states that the translation of all the courses will be 
read simultaneously in another room. 

The Academy is open to those who already have some background in 
international law and wish to increase their knowledge of the subject. 
Applications for admission to the session are subject to approval by the 
Administrative Council of the Academy. A registration fee of ten florins 
will be charged. Application forms and information concerning con- 
ditions of admission may be obtained from the Secretariat of the Academy, 
the Peace Palace, The Hague. 

A number of scholarships are available for the session.1 Some are pro- 
vided by the Academy, and others are given by various governments, 
government agencies, learned societies and privates foundations. The 
scholarships awarded by the Administrative Council of the Hague Academy 
are in the amount of 300 guilders each. Applications for such scholar- 
ships must be made by the applicants directly to the Secretariat of the 
Academy and must be accompanied by a written recommendation by a 
professor of international law, as well as by copies of any scientific 
publications. 

The Curatorium of the Academy calls to the special attention of pro- 
fessors of international law these scholarships, which enable students of 
merit, whose means are limited, to attend the Academy courses, and ex- 
presses the hope that the professors will encourage applications by candi- 
dates whom they consider to possess special merit. The Bulletin of the 
Hague Academy (No. 27) for 1957 indicates that the Curatorium received 
118 applications for scholarships in 1956, representing 29 nationalities. 
The recipients were chosen from those applicants who had written essays, 
articles in periodicals or books of merit on a subject of international law. 
It is hoped that students of international law in the United States who are 
qualified will be encouraged to make application for such scholarships. 


18ee 50 A.J.LL. 429-430 (1956). 
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Center for Studies and Research in International Law and 
International Relations 


The Hague Academy has also anounced the establishment of a Center for 
Studies and Research in International Law and International Relations, 
made possible by a financial grant from the Rockefeller Foundation. The 
Center will be under the management of the Academy organs, and will 
function within the framework of its teaching activities for a stated period 
during the summer of each year. For the year 1957 the Center will hold a 
session from August 19 to September 28. Participants in the 1957 ac- 
tivities of the Center will be limited to thirty, fifteen to carry out their 
research work in the French-speaking section, and fifteen to carry out 
research in the English-speaking section. The work of each section will 
be conducted by a Director of Studies. 

The Directors of Studies for the 1957 session are Dr. Alwyn V. Freeman, 
for the English-speaking section, and Mr. Lazare Kopelmanas, for the 
French-speaking section. Dr. Freeman is on the staff of the Foreign Rela- 
tions Committee of the United States Senate. Mr. Kopelmanas is Juridical 
Counselor of the Economie Commission for Europe. 

The curriculum for both sections for the 1957 session of the Center will 
consist of the detailed study of the legal questions relating to the decisions 
of the International Court of Justice in the Corfu Channel Case (April 9, 
1949) and in the Nottebohm Case (April 6, 1955). 

Admission to the Center is open only to persons having advanced uni- 
versity diplomas or the Diploma of the Academy, or who have at least 
three years of actual practice in international affairs. Those admitted to 
the Center will be expected to take an active part in its scientific work 
which should be effective and uninterrupted. The number of participants 
will be limited, the Administrative Council of the Academy each year fixing 
the number to be admitted. The Administrative Council will also publish 
the list of subjects to be studied and the names of the Directors of Studies 
for each yearly session. 

There will be no admission fee for 1957. Participants will receive an 
allowance of 15 florins for each day of presence and participation in the 
work of the Center. The Curatorium will also have at its disposal a 
certain amount of money to be allotted in financial aid to those persons 
taking part in the session whom it considers to be particularly deserving 
of support, having regard to their qualifications, their personal situation, 
and the distance from their habitual residence. 

Applications for admission to the Center will be subject to approval by 
the Curatorium of the Academy, and must reach the Curatorium not later 
than February 15, 1957. 

Eveanor H. Finos 


JUDICIAL DECISIONS 


By Brunson MacCHEsney 
Of the Board of Editors 


Jurisdiction—use of trademark in foreign country by foreign owner— 
foreign acts of state—execution of treaties—Convention for the 
Protection of Industrial Property—the Lanham Act 

Vaniry Fam Murs, Inc. v. T. Eaton Co. 284 F.2d 633. 

U.S.Ct.A., 2nd Circuit, June 1, 1956. Waterman, Ct.J. 


In this action by an American manufacturer to enjoin a Canadian cor- 
poration from using in Canada or the United States a trademark regis- 
tered by the latter in Canada and alleging both trademark infringement 
and unfair competition in both countries, the District Court had dismissed 
the complaint in its entirety on the grounds of no jurisdiction over the 
acts alleged in Canada, or, alternatively, on forum non conveniens, and 
that the Canadian and American issues were too intertwined to warrant 
trial on the American issues, but with leave to amend and state the 
American issues separately. 133 F.Supp. 522, noted in 50 A.J.I.L. 147 
(1956). The Court of Appeals affirmed, saying in part: + 


I. The International Convention 


Plaintiff asserts that the International Convention for the Pro- 
tection of Industrial Property (Paris Union), 53-Stat. 1748 (1883, as 
revised 1934), T.S. No. 941, to which both the United States and 
Canada are parties, is self-executing; that by virtue of Article VI of 
the Constitution it is a part of the law of this country which is to be 
enforced by its courts; and that the Convention has created rights 
available to plaintiff which protect it against trade-mark infringement 
and unfair competition in foreign countries. Plaintiff would appear 
to be correct in arguing that no special legislation in the United States 
was necessary to make the International Convention effective here, 
but it erroneously maintains that the Convention created private 
rights under American law for acts of unfair competition occurring in 
foreign countries. 

The International Convention is essentially a compact between the 
various member countries to accord in their own countries to citizens 
of the other contracting parties trade-mark and other rights compar- 
able to those accorded their own citizens by their domestic law. ‘The 
underlying principle is that foreign nationals should be given the 
same treatment in each of the member countries as that country makes 
available to its own citizens. In addition, the Convention sought to 
create uniformity in certain respects by obligating each member 
nation ‘‘to assure to nationals of countries of the Union an effective 
protection against unfair competition.”’ 


1 Footnotes omitted. 
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The Convention is not premised upon the idea that the trade-mark 
and related laws of each member nation shall be given extraterritorial 
application, but on exactly the converse principle that each nation’s 
law shall have only territorial application. Thus a foreign national 
of a member nation using his trade-mark in commerce in the United 
States is accorded extensive protection here against infringement and 
other types of unfair competition by virtue of United States member- 
ship in the Convention. But that protection has its source in, and is 
subject to the limitations of, American law, not the law of the foreign 
national’s own country. Likewise, the International Convention pro- 

. vides protection to a United States trade-mark owner such as plaintiff 
against unfair competition and trade-mark infringement in Canada— 
but only to the extent that Canadian law recognizes the treaty obli- 
gation as creating private rights or has made the Convention op- 
erative by implementing legislation. Under Canadian law, unlike 
United States law, the International Convention was not effective to 
create any private rights in Canada without legislative implementa- 
tion. However, the obligations undertaken by the Dominion of 
Canada under this treaty have been implemented by legislation, most 
recently by the Canadian Trade Marks Act of 1953, 1-2 Elizabeth IT, 
Chapter 49. If plaintiff has any rights under the International Con- 
vention (other than through § 44 of the Lanham Act, discussed below), 
they are derived from this Canadian law, and not from the fact that 
the International Convention may be a self-executing treaty which 
is a part of the law of this country. 


II. The Lanham Act 


Plaintiff’s primary reliance is on the Lanham Act, 15 U.S.C.A. 
§§ 1051-1127, 60 Stat. 427, a complex statute conferring broad juris- 
dictional powers on the federal courts. Plaintiff advances two alter- 
native arguments, the first one based on the decision of the Supreme 
Court in Steele v. Bulova Watch Co., 1952, 344 U. S. 280, 73 S.Ct. 252, 
97 L.Ed. 319, giving the provisions of the Lanham Act an extra- 
territorial application against acts committed in Mexico by an Ameri- 
can citizen, and the second based specifically on § 44 of the Act, 15 
US.C.A. § 1126, which was intended to carry out our obligations 
under the International Conventions. 


A. General Extraterritorial Application of the Lanham Act—the 
Bulova Case. 


Section 32(1) (a) of the Lanham Act, 15 U.S.C.A. $ 1114(1) (a), one 
of the more important substantive provisions of the Act, protects the 
owner of a registered mark from use ‘‘in commerce’’ by another that 
is ‘likely to cause confusion or mistake or to deceive purchasers as 
to the source of origin’’ of the other’s good[s] or services. ‘‘Com- 
merce’’ is defined by the Act as ‘‘all commerce which may lawfully be 
regulated by Congress.” § 45, 15 U.S.C.A. § 1127. Plaintiff, relying 
on Steele v. Bulova Watch Co., 1952, 344 U.S. 280, 73 S.Ct. 252, 97 
L.Ed. 252, argues that § 32(1)(a) should be given an extraterritorial 
application, and that this case falls within the literal wording of the 
section since the defendant’s use of the mark ‘‘Vanity Fair” in 
Canada had a substantial effect on ‘‘commerce which may be [sic] 
lawfully be regulated by Congress.’’ 

While Congress has no power to regulate commerce in the Dominion 
of Canada, it does have power to regulate commerce ‘‘with foreign 
Nations, and among the several States.” Const. art. 1, § 8, el. 3. 
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This power is now generally interpreted to extend to all commerce, 
even intrastate and entirely foreign commerce, which has a substan- 
tial effect on commerce between the states or between the United States 
and foreign countries. Thomsen v. Cayser, 1917, 243 U.S. 66, 88, 
37 S.Ct. 353, 61 L. Ed. 597; N.L.B.B. v. Jones & Laughlin 8. Corp., 
1937, 301 U. S. 1, 57 S.Ct. 615, 81 L. Ed. 893; Mandeville Island Farms 
v. American Crystal Sugar Co., 1948, 334 U. S. 219, 68 S.Ct. 996, 92 
L.Ed. 1328; Moore v. Mead’s Fine Bread Co., 1954, 348 U. S. 115, 75 
S.Ct. 148, 99 L.Ed. 145; Branch v. Federal Trade Commission, 7 Cir., 
1944, 141 F.2d 31. Particularly is this true when a conspiracy is 
alleged with acts in furtherance of that conspiracy taking place in 
both the United States and foreign countries. United States v. Sisal 
Sales Corporation, 1927, 274 U. S. 268, 47 S.Ct. 592, 71 L.Ed. 1042; 
United States v. Imperial Chemical Industries, D.C.S.D.N.Y. 1951, 
100 F. Supp. 504; see Note, Application of the Anti-Trust Laws to 
Extra-Territorial Conspiracies, 49 Yale L. J. 1812 (1940) and cases 
cited therein. Thus it may well be that Congress could constitution- 
ally provide infringement remedies so long as the defendant’s use of 
the mark has a substantial effect on the foreign or interstate commerce 
of the United States. But we do not reach this constitutional ques- 
tion because we do not think that Congress intended that the infringe- 
ment remedies provided in § 32(1)(a) and elsewhere should be ap- 
plied to acts committed by a foreign national in his home country 
under a presumably valid trade-mark registration in that country. 

The Lanham Act itself gives almost no indication of the extent to 
which Congress intended to exercise its power in this area. While 
§ 45, 15 U.S.C.A. § 1127, states a broad definition of the ‘‘commerce’’ 
subject to the Act, both the statement of Congressional intent in the 
same section and the provisions of § 44, 15 U.S.C.A. § 1126, indicate 
Congressional regard for the basic principle of the International 
Conventions i.e., equal application to citizens and foreign nationals 
alike of the territorial law of the place where the acts occurred. And 
the Supreme Court, in Steele v. Bulova Watch Co., 1952, 344 U. S. 
280, 73 S.Ct. 252, 97 L.Ed. 319, the only other extraterritorial case 
since the Lanham Act, did not intimate that the Act should be given 
the extreme interpretation urged upon us here. 

In the Bulova case, supra, the Fifth Circuit, 194 F.2d 567, assuming 
that the defendant had a valid registration under Mexican law, found 
that the district court had jurisdiction to prevent the defendant’s use 
of the mark in Mexico, on the ground that there was a sufficient effect 
on United States commerce. Subsequently, the defendant’s registra- 
tion was canceled in Mexican proceedings, and on review of the Fifth 
Cireuit’s decision, the Supreme Court noted that the question of the 
effect of a valid registration in the foreign country was not before it. 
The Court affirmed the Fifth Circuit, holding that the federal district 
court had jurisdiction to prevent unfair use of the plaintiff’s mark 
in Mexico. In doing so the Court stressed three factors: (1) the 
defendant’s conduct had a substantial effect on United States com- 
merce; (2) the defendant was a United States citizen and the United 
States has a broad power to regulate the conduct of its citizens in 
foreign countries; and (3) there was no conflict with trade-mark rights 
established under the foreign law, since the defendant’s Mexican 
registration had been canceled by proceedings in Mexico. Only the 
first factor is present in this case. 

We do not think that the Bulova case lends support to plaintiff; to 
the contrary, we think that the rationale of the Court was so thoroughly 
based on the power of the United States to govern ‘‘the conduct of 
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its own citizens upon the high seas or even in foreign countries when 
the rights of other nations or their nationals are not infringed,’’ that 
the absence of one of the above factors might well be determinative 
and that the absence of both is certainly fatal. Plaintiff makes some 
argument that many American citizens are employed in defendant’s 
New York office, but it is abundantly clear that these employees do not 
direct the affairs of the company or in any way control its actions. 
The officers and directors of defendant who manage its affairs are 
Canadian citizens. Moreover, the action has only been brought 
against Canadian citizens. We concludes that the remedies provided 
by the Lanham Act, other than in § 44, should not be given an extra- 
territorial application against foreign citizens acting under pre- 
sumably valid trade-marks in a foreign country. 


B. Section 44 of the Lanham Act. 


Plaintiff’s alternative contention is that § 44 of the Lanham Act, 
which is entitled ‘‘International Conventions,’’ affords to United 
States citizens all possible remedies against unfair competition by 
foreigners who are nationals of convention countries, including the 
relief requested in this ease. Subsection (b) of § 44 specifies that 
nationals of foreign countries signatory to certain named conventions 
(ineluding the Paris Union signed by Canada) are ‘‘entitled to the 
benefits * * * [of the Act] to the extent * * * essential to give effect 
to [the conventions].’’ Subsection (g) then provides that the trade 
names of persons described in subsection (b), i.e., nationals of foreign 
countries which have signed the conventions, ‘‘shall be protected with- 
out the obligation of filing or registration whether or not they form 
parts of marks,” and subsection (h) provides that the same persons 
‘‘shall be entitled to effective protection against unfair competition 
% & 7? Finally, subsection (i) provides that ‘‘citizens or residents 
of the United States shall have the same benefits as are granted by 
this section to persons described in subsection (b) * * *’’ Thus § 44 
first implements the international agreements by providing certain 
foreign nationals with the benefits contained in those agreements, then, 
in subsection (i), places American citizens on an equal footing by 
providing them with the same benefits. See American Auto. Ass’n v. 
Spiegel, 2 Cir., 1953, 205 F.2d 771; L’Aiglon Apparel v. Lana Lobell, 
Inc., 3 Cir., 1954, 214 F.2d 649. Since American citizens are given 
only the same benefits granted to eligible foreign nationals, the benefits 
conferred on foreign nationals must be examined to see whether they 
have any extraterritorial application. 

The benefits provided by § 44 (without attempting to be exhaustive) 
may be summarized as follows: a foreign national may register his 
foreign mark upon the production of a certificate of registration issued 
by his country of origin, even though he has not used his mark in 
United States commerce, § 44(c), 15 U.S.C.A. § 1126(c) ; in determin- 
ing priority of filing, if the foreign national has filed for registration 
in the United States within six months after filmg abroad, he may 
make use of his foreign filing date but if his foreign registration ante- 
dates the six month period, he may use only his United States filing 
date, § 44(d), 15 U.S.C.A. § 1126(d) ; a foreign national may register 
his foreign mark on the Principle Register if they are eligible, and, if 
not, on the Supplemental Register, § 44(e), 15 U.S.C.A. § 1126(e); a 
foreign national may prevent the importation into the United States 
of goods bearing infringing marks or names, § 42, 15 U.8.C.A. § 1124; 
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once a foreign mark has been registered under the Lanham Act, its 
status in the United States is independent of the continued validity 
of its registration abroad, and its duration, validity, and transfer in 
the United States are governed by ‘‘the provisions of this chapter,’’ 
§ 44(£), 15 U.S.C.A. § 1126(f). It will be noted that all of these 
benefits are internal to the United States in the sense that they confer 
on foreign nationals certain rights in the United States. None of them 
could have extraterritorial application, for all of them relate solely 
to the registration and protection of marks within the United States. 

We now come to the two remaining benefits specified in § 44, and 
the ones upon which plaintiff relies: the provision in subsection (g) 
protecting trade names without the obligation of filing or registra- 
tion, and the provision in subsection (h) entitling eligible foreign na- 
tionals ‘‘to effective protection against unfair competition’’ and mak- 
ing available ‘‘the remedies provided in this chapter for infringement 
of marks * * * so far as they may be appropriate in repressing acts 
of unfair competition.” Here again, we think that these benefits are 
limited in application to within the United States. It is true that they 
are not expressly so limited, but it seems inconceivable that Congress 
meant by this language to extend to all eligible foreign nationals a 
remedy in the United States against unfair competition occurring in 
their own countries. Moreover, if § 44 were so interpreted, it would ap- 
ply to commerce which is beyond the Congressional power to regulate, 
and a serious constitutional question would be created. In the absence 
of any Congressional intent to provide remedies of such extensive ap- 
plication, we interpret § 44 in a manner which avoids constitutional co 
questions and which carries out the underlying principle of the Inter- 
national Conventions sought to be implemented by § 44—the principle 
that each nation shall apply its national law equally to foreigners 
and citizens alike, 

Since United States citizens are given by subsection (i) of § 44 only 
the same benefits which the Act extends to eligible foreign nationals, 
and since the benefits conferred on those foreign nationals have no 
extraterritorial application, the benefits accorded to citizens by this 
section can likewise have no extraterritorial application. . 

The crucial issue in this case is the validity of defendant’s Canadian 
trade-mark registration under Canadian trade-mark law. The Ca- 
nadian Registrar of Trade-Marks has registered the mark ‘‘ Vanity 
Fair” in defendant’s name and has refused registration of plaintifi’s 
“Vanity Fair” mark on the ground that it interfered with defendant’s 
prior registration. Sections 6 and 19 of the Canadian Trade-Mark 
Act of 1952 give the Canadian registrant of a trade-mark the statutory 
right to prevent the use in Canada of a confusing mark, unless the 
Canadian registration is shown to be invalid. Such a showing could 
be made in any Canadian court of competent jurisdiction as a defense 
to an infringement action brought by defendant, or plaintiff could 
initiate proceedings in the Exchequer Court of Canada to expunge or 
amend defendant’s registration. §§ 18 and 56. The Exchequer 
Court is given exclusive jurisdiction by § 56 to expunge or amend a 
trade-mark registration. Under these circumstances, we do not think 
a United States district court should take jurisdiction over that portion 
of this action turning on the validity or invalidity of defendant’s 
Canadian trade-mark. 

In the first place, courts of one state are reluctant to impose liability 
upon a person who acts pursuant to a privilege conferred by the law 
of the place where the acts occurred. Restatement, Conflict of Laws 
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§ 382(2); Goodrich, Conflict of Laws § 94 (1939). In the second 
place, it is well-established that the courts of one state will not de- 
termine the validity of the acts of a foreign sovereign done within its 
borders. Underhill v. Hernandez, 1897, 168 U. S. 250, 18 S.Ct. 83, 
42 L.Ed. 456; American Banana Co. v. United Fruit Co., 1909, 213 
U. 8. 347, 29 S.Ct. 511, 53 L.Ed. 826; Ricaud v. American Metal Co., 
1918, 246 U. S. 304, 38 S.Ct. 312, 62 L.Ed. 733; Banco de Espana v. 
Federal Reserve Bank, 2 Cir., 1940, 114 F.2d 488; Bernstein v. Van 
Heyghen Freres Societe Anonyme, 2 Cir., 1947, 163 F.2d 246, certiorari 
denied 332 U. S. 772, 68 S.Ct. 88, 92 L.Ed. 857; Pasos v. Pan American 
Airways, 2 Cir., 1956, 229 F.2d 271. These precedents have not in- 
. volved the acts of trade-mark officials of foreign countries, but their 
rationale would appear to extend to that situation. Moreover, in 
George W. Luft v. Zande Cosmetic Co., 2 Cir., 1944, 142 F.2d 536, 
certiorari denied 323 U. S. 756, 65 S.Ct. 90, 89 L.Ed. 606, we assumed 
the validity of foreign trade-mark registrations in holding that the 
lower court could not enjoin an American manufacturer from labeling 
his product with an infringing mark in the United States for shipment 
to foreign countries in which he had a presumably valid registered 
trade-mark. ‘‘We do not see upon what ‘principles of equity’ a 
court can enjoin the initiation of acts in the United States which 
constitute no wrong to the plaintiff in the country where they are to be 
consummated. Nor can we perceive upon what theory a plaintiff 
can recover damages for acts in the United States resulting in a sale 
of merchandise in a foreign country under a mark to which the de- 
fendant has established, over the plaintiff’s opposition, a legal right 
of use in that country. Consequently neither the injunction nor the 
accounting should cover activities of the defendants, either here or 
abroad, concerned with sales in countries where the defendants have 
established rights superior to the plaintiff’s in the name ‘Zande.’ ”’ 
142 F.2d at page 540. 

Were this merely a transitory tort action in which disputed facts 
could be litigated as conveniently here as in Canada, we would think 
the jurisdiction of the district court should be exercised. But we do 
not think it the province of United States district courts to determine 
the validity of trade-marks which officials of foreign countries have 
seen fit to grant. To do so would be to welcome conflicts with the 
administrative and judicial officers of the Dominion of Canada. We 
realize that a court of equity having personal jurisdiction over a party 
has power to enjoin him from committing acts elsewhere. But this 
power should be exercised with great reluctance when it will be diff- 
cult to secure compliance with any resulting decree or when the exer- 
cise of such power is fraught with possibilities of discord and conflict 
with the authorities of another country... . 


Philippines a ‘‘foreign country” for purposes of tax statute designed 
to avoid double taxation 

M/V Nonsuco, Inc. v. Commissioner or INTERNAL REVENUE; S/S San 
Vicente, Inc. v. Insp. 284 F.2d 583. 

U. S. Ct.A., 4th Circuit, June 5, 1956. Parker, ©. J. 


The Tax Court had held that earnings of Philippine flag vessels prior to 
July 4, 1946, were not exempt from U. S. income taxation on the same basis 
as the earnings of other foreign flag vessels under Section 231(d) (1) of the 
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Internal Revenue Code of 1939, 26 U.S.C.A. § 231(d)(1).1 Petitioners 
were corporations organized under the Commonwealth laws in 1939 and 
1940, and claimed exemption under the statute from the time of approval 
of the Philippine Act, June 10, 1941, granting reciprocal exemption to 
United States vessels. The Commissioner contended that (1) the exemp- 
tion was not reciprocal because the Philippine Act excepted income de- 
rived from Philippine coastwise trade, and (2) that the Philippines were 
not a ‘‘foreign country” within Section 231(d)(1). Both the Tax Court 
and the Fourth Circuit rejeéted the first contention on the ground that the 
U. S. tax law must be read together with the Merchant Marine Act of 1920, 
46 U.S.C.A. § 883, which forbade coastwise trade other than in vessels 
built in and documented under U. S. laws. 

On the second contention, the Tax Court had sustained the Commissioner. 
Reversing the Tax Court, the court (Parker, ©. J.) said in part: ? 


... In this [the Tax Court’s position] we think that the Tax Court 
failed to follow the realistic approach to the problem which it had 
followed on the question of the equivalence of the exemptions and that 
it gave an interpretation to section 231(d) (1) justified neither by the 
language nor the spirit of that section when it is considered, as it must 
be, in connection with other legislation and the evident purpose which 
Congress had in mind in its passage. That section is as follows: 


“S 231. Tax on foreign corporations * * * 

**(d) Exclusions. The following items shall not be included in 
gross income of a foreign corporation and shall be exempt from 
taxation under this chapter: 

“(1) Ships under foreign flag. Earnings derived from the op- 
eration of a ship or ships documented under the laws of a foreign 
country which grants an equivalent exemption to citizens of the 
United States and to corporations organized in the United States.’’ 


The question is not whether the Philippines, at ‘all times and for all 
purposes, were to be deemed a country foreign to the United States 
prior to their independence on July 4, 1946, Proclamation No. 2695, 
U. S. Code Cong. Service 1946, p. 1731, but whether vessels flying the 
flag of the Philippines and documented under their laws should be 
deemed to be documented under the laws of a foreign country within 
the meaning of the exclusion above quoted from the section 231(d) 
of the Internal Revenue Code of 1939. In this connection it should 
be noted that at the time of the adoption of the Code the Philippines 
and the United States had long had separate tax laws, subject to the 
control of their respective legislatures, separately administered by 
their respective governmental agencies, with revenues accruing to their 
respective governments. Robinette v. Commissioner, 6 Cir., 139 F.2d 
285. Since 1920, Philippine ships have been registered and docu- 
mented under the laws of the Philippines and not under the laws of 
the United States. They have flown the flag of the Philippines and 
have been treated as foreign vessels for all purposes. And the Philip- 
pines have been treated as foreign territory within the purview of our 
shipping laws. See 46 U.S.C. §§ 877, 883, 1222, 1241. 

While the treatment accorded the Philippines both in the tax laws 
and shipping laws would indicate without more that Philippine vessels 
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should be held to be embraced within the exclusion of the section under 
consideration, this becomes even clearer when it is remembered that 
following the Philippine Independence Aci of March 24, 1934, e. 84, 48 
Stat. 456, the Philippines adopted their own Constitution in 1935 and 
since then have functioned as an independent country except with re- 
spect to a few matters necessitated by the protectorate exercised by the 
United States pending complete independence. ... 

When we consider the purpose of the exclusion clause, we think it 
perfectly clear that Philippine vessels should be held to be embraced 
within its provisions. The purpose of the clause (first enacted as 
218(b) (8) of the Revenue Act of 1921,°42 Stat. 239) was ‘to en- 

+ courage the international adoption of uniform tax laws affecting 
shipping companies, for the purpose of eliminating double taxa- 
tion, * > |.” S. Rep. 275, 67th Cong. Ist Sess. p. 14. A foreign 
country within the scope of this purpose would be one which exercised, 
as did the Philippines, the power of taxation over the earnings of 
ships engaged in commerce. Congress was not dealing with such 
questions as were presented in the Insular cases, but with the exercise 
of the power of taxation by those who were exercising that power 
and was attempting to eliminate the evil of double taxation by holding 
out the proffer of a reciprocal exemption. ... 

There was just as much reason to extend the offer of a reciprocal 
exemption to the Philippines as to any other country exercising the 
power to tax shipping and, in truth, a stronger reason; for we were 
exercising a benevolent guardianship over the development of the 
Philippines and were doing everything within our power to foster 
the development of their trade and commerce... . 


Nore: In Burna v. U. K., 142 F. Supp. 623 (D.C.E.D.Va., July 18, 
1956, Hoffman, J.), action by U. 8. citizen, under the Federal Tort Claims 
Act, for injuries sustained in Okinawa, was dismissed on the ground 
it was a ‘‘claim arising in a foreign country” under that Act. Plaintiff 
argued the Treaty of Peace with Japan* changed Okinawa’s status. The 
court, relying on Secretary Dulles’ statement that Japan under the 
treaty retained residual sovereignty, and on the fact Japanese laws re- 
mained in effect, disagreed. 


Admiralty—authority of Foreign Service officers—the United States 
as a litigant in civil causes 

Tre REPUBLIC or CHINA ET AL. v. NATIONAL Union FIRE Insurance 
COMPANY OF PITTSBURGH, PENNSYLVANIA ET AL. 142 F. Supp. 551. 

U. S. Dist. Ct. D. Maryland, July 9, 1956. Thomsen, C. J. 


The United States and the Republie of China libeled the respondent in- 
surance companies to recover on marine and war risk policies issued on 
vessels which had been sold to Nationalist China by the United States and 
on which the United States held preferred ship mortgages. The crews of 
the ships defected to the Chinese Communist Government in January, 
1950, and have retained possession. The libelants’ efforts to recover the 
ships have been unsuccessful. Respondents moved to dismiss the libels on 
the ground, inter alia, that the United States had refused to answer an 


13 U.S.T. 3169; T.LA.S., No. 2490; 136 U.N.T.S. 45. 
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interrogatory requesting memoranda of oral conversations asking consent 
of the British Government to issue an Order in Council permitting suit 
on one of the vessels in Singapore without regard to the sovereign immunity 
of the Chinese Communist Government. This request was denied. The 
United States had furnished all other information requested concerning 
this issue. The United States refusal was based on the prejudice to 
foreign relations and to the publie interest that such disclosure would 
cause, and was supported by a determination to that effect by Secretary 
Dulles, pursuant to applicable regulations. In denying the motion, the 
court said in part: 


The only interrogatory not fully answered by the Government asks 
for the author, date and custody of any memorandum or memoranda 
pertaining to the oral request for an order in council. The documents 
already filed show that this oral request was made pursuant to written 
instructions from the State Department, and was followed some time 
later by the formal written request. The written request, the two 
letters of instructions from the State Department to the Embassy, 
and the two British replies have all been made available to respond- 
ents. The interrogatory in question is evidently preliminary to a 
motion under Admiralty Rule 32 for the production of the memoran- 
dum or memoranda. That rule, like Civil Rule 34, 28 US.C.A, 
requires an applicant to show good cause for the production of the 
documents desired, and ‘‘show that they are not privileged and 
material to the matter involved.’’ United States v. 5 Cases, ete., 
D. C. Conn., 9 F.R.D. 81, at page 83, Hincks, J., affirmed 2 Cir., 179 
F.2d 519; Hickman v. Taylor, 329 U. S. 495, 508, 67 S.Ct. 385, 91 
L.Ed. 451. 

Respondents hope to find in the memorandum or memoranda some 
notation or statement by a foreign service officer which can be offered 
in evidence against the United States as an admission against interest, 
or some evidence that the United States did net use its ‘‘utmost 
endeavor’’ to secure an order in council. Quaere: Do respondents 
mean legal, political or military endeavor? 

It is doubtful whether the information sought by respondents would 
be competent evidence against the United States in these cases. For- 
eign service officers may make official representations only ‘‘as directed 
by the Department.’’ Foreign Service Manual, Vol. 4 (Political Af- 
fairs), sec. 031.2(b) ; Story on Agency, sec. 307a; Whiteside v. United 
States, 93 U. S. 247, 257, 23 L. Ed. 882; Hawkins v. United States, 
96 U. S. 689, 691, 24 L. Ed. 607. But it is not necessary to decide 
that question at this time. Interrogatories are not limited to evidence 
which would be admissible at the trial. Foundry Equipment Co. v. 
Carl-Mayer Corp., D. ©., 11 F.R.D. 108, 109, Hornung v. Eastern 
Auto Forwarding Co., D. C., 11 F.R.D. 300, 301... . 

It is, of course, generally true that the United States, like any other 
litigant, is subject to the Federal Rules of Civil Procedure, and may 
not refuse ‘‘to make the same sort of disclosure of its case as would be 
required of an individual plaintiff.” United States v. General Motors 
Corp., D. C. N.D. TIL, 2 F.R.D. 528, 580. See also Bowles v. Acker- 
man, D.C.S.D.N.Y., 4 F.R.D. 260, 262; Hickman v. Taylor, 329 U.S. 
495, 507, 67 S.Ct. 385, 91 L.Ed. 451. The Government has made such 
disclosure in this case. Respondent insurance companies have already 
had full discovery of all commercial-type information in the Govern- 
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ment’s files. They seek also political information of activities which 
affect the foreign relations and publie interest of the people of the 
United States. When respondents issued their insurance policies 
they knew, or should have known, that where military secrets and 
similar matters are at stake, certain information is privileged. ‘‘In 
each case, the showing of necessity which is made will determine how 
far the court should probe in satisfying itself that the occasion for 
invoking the privilege is appropriate. Where there is a strong show- 
ing of necessity, the claim of privilege should not be lightly accepted, 
but even the most compelling necessity cannot overcome the claim of 
privilege, if the court is ultimately satisfied that military secrets are 
at stake. A fortiori, where necessity is dubious, a formal claim of 
privilege * * * will have to prevail? United States v. Reynolds, 
845 U.S. 1, 11, 73 S.Ct. 528, 533, 97 L. Ed. 727. 

In the case at bar the only reason for the refusal of the United 
States to supply the information requested is the determination by the 
Secretary of State that its disclosure ‘‘would be prejudicial to the 
foreign relations of the United States, and contrary to the public in- 
terest.” In view of the differences of opinion between the American 
and British Governments over the British recognition of Communist 
China and the many problems arising therefrom, that determination 
appears to be clearly justified. See discussion in the United States 
Senate referred to above; discussion in House of Commons on May 24, 
1950, Vol. 475, Parliamentary Debates, col. 2070, 2084; and Fitz- 
simons, The Foreign Policy of the British Labour Government, 1945- 
1951, University of Notre Dame Press, pp. 133, et seq. 

Respondents themselves are claiming a privilege, different in char- 
acter but similar in effect, in refusing to disclose what their London 
solicitors, Messrs. Constant and Constant, learned from the British 
Foreign Office. Some of the information requested by the inter- 
rogatories could not be supplied by the United States unless and until 
the British Government waived its privilege in connection therewith. 
4 Moore, Int’l Law Digest (1906), pp. 717, et seq., Intercourse of 
States, Official Correspondence, sec. 684. Publication of Correspond- 
ence. That waiver was finally obtained and respondents were fur- 
nished with the papers. In the meantime proctors for the United 
States had suggested to proctors for respondents that their clients, 
who have offices in London, might be able to obtain the desired in- 
formation directly from the British Foreign Office. Respondents en- 
gaged Messrs. Constant and Constant, a firm of solicitors in London, 
to obtain this information, and Her Majesty’s Principal Secretary 
of State for Foreign Affairs advised the United States Ambassador 
on December 18, 1954, that information had been supplied to Messrs. 
Constant and Constant. The solicitors reported what they learned 
to respondents and their proctors, and the United States has moved 
the court to require respondents to disclose the information so ob- 
tained. Respondents oppose the motion on the ground that com- 
munications from counsel to client are privileged. I doubt whether 
this information comes within the privilege. But I have sustained 
respondents’ continued objection to its disclosure, after telling them 
that I will infer from their objection that the evidence suppressed 
would be contrary to their argument, i.e., that the information fur- 
nished by the Foreign Office to Constant and Constant would support 
the contention made by the United States, that the information which 
respondents seek to obtain by means of the interrogatory in question 
is immaterial. Mammoth Oil Co. v. United States, 275 U. S. 13, 48 
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S.Ct. 1, 72 L.Ed, 187; The Algie, D.C.E.D.N-Y., 56 F.2d 388; Baltie 
Cotton Co. v. United States, D C.S.C.Ala., 50 F.2d 257. 

As the Reynolds case points out, there is a clear distinction between 
criminal cases prosecuted by the United States and civil cases, such 
as this. Here, as in the Reynolds case, the necessity for the disclosure 
of the information requested is dubious, and the reason for sustaining 
the claim of privilege is clear. 

The question before the court is whether the refusal of the United 
States to supply the information requested in the one interrogatory 
which has not been fully answered should bar its recovery under the 
insurance policies in suif. It would be most unjust to give it that 
effect, in view of the reason for its refusal, the other information sup- 
plied by the United States, and the other sources of information avail- 
able to respondents. Interrogatories ‘‘are not to be used as a device or 
a stratagem to maneuver the adverse party into an unfavorable tactical 
position. To do so is to pervert a remedy designed to advance the 
disposition of controversies on their merits, into a weapon to revive 
what has been aptly denominated as ‘the sporting theory of justice’— 
the very shortcoming of the old procedure that the new rules were 
designed to cure.” Aktiebolaget Vargos v. Clark, D.C.D.C., 8 F.R.D. 
635, 636, Holtzoff, J. 


Meaning of “war risks” clause in charter-party—deviation by order 
of “any government’? includes government on Formosa although 
not recognized by British Government—certificate by Foreign Office 
not conclusive 

Lurar Monta v. CecHorracut Co., Lro. [1956] 2 All E.R. 769. 

Q. B., June 14, 1956. Sellers, J. 


Vessel of Italian registry and owned by Italian subject was chartered 
by Czech company for voyage from North China to European ports in 
1958. Under the ‘‘war risks’’ clause, the vessel could comply with di- 
rections given ‘‘by the government of the nation undér whose flag the 
vessel sails .. . or any other government,” and the clause further speci- 
fied that delivery under such directions constituted performance and 
freight was payable accordingly. At the time of leaving a North China 
port, hostilities between the two governments of China were occurring oc- 
easionally and the Korean hostilities continued. Chinese Nationalist au- 
thorities intercepted the vessel, and ordered it to discharge its cargo in a 
Formosan port. At the relevant times, the Nationalist authorities con- 
trolled Formosa, and were recognized by Italy as the Government of China, 
but the British Foreign Office responded to inquiries that Her Majesty’s 
Government (a) had ceased to recognize the former Nationalist Govern- 
ment as the de jure or de facto government of China, and (b) did not 
recognize that any government was located in Formosa. 

Pursuant to arbitration provided for in the charter-party, the umpire 
decided for the shipper on the ground that the authorities on Formosa were 
a government, and that the vessel was therefore within the ‘‘war risks’’ 
clause. On appeal, the charterer contended that the statement of the 
Foreign Office was conclusive and therefore that the directions were not 
given by a government. 
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The court affirmed the award in favor of the shipowner. It construed 
the clause as referring to a national government. On the question of the 
conclusiveness of the statement of the Foreign Office, the court stated: 


If the view of the Foreign Office is not to be held as conclusive, 
or as exclusive of all other evidence, it was not submitted by the 
charterers that there was no evidence to establish or justify the finding 
in the award. It was, however, strongly submitted that the court 
could not go behind or beyond the Foreign Office statement. 

The Contract is a commercial document in common use by traders 
of many nationalities. It is described as a uniform general charter, 
apparently prepared, issued and recommended by the Documentary 
Council of the Baltic and White Sea Conference, and adopted by the 
Documentary Committee of the Chamber of Shipping of the United 
Kingdom. Of the parties to this charterparty, the shipowner is an 
Italian, and the charterers are a Czech company. The charterers 
had the right to transfer the charterparty to a German party but the 
original charterers were to remain liable for its right and true fulfil- 
ment. The charterparty provided for arbitration in London in the 
event of any dispute, and that permitted the present application to 
the court under s. 21(1) (b) of the Arbitration Act, 1950. The parties 
were agreed that the proper law of the charterparty was English law. 

As a matter of construction of the charterparty, an ordinary trad- 
ing or commercial contract, there would seem to me to be no ground 
for saying that the authority giving the orders or directions has to be 
a government recognised as such by Her Majesty’s government here. 
It does not say so and I see no circumstances which require such a 
construction or which would give rise to any implication to that 
effect. The umpire, in my judgment, has not erred in that respect. 

Is there a rule of law which restricts the evidence to be considered 
to that provided by the Foreign Office, or which precludes the tribunal 
of fact from finding that there was a government in Formosa on 
all the evidence which was adduced ? 

It was urged on behalf of the charterers that the umpire erred in 
not treating the Foreign Office statement as final and conclusive, and 
reliance was placed on White, Child & Beney, Lid. v. Simmons 
((1922), 127 L.T. 571) and Duff Development Co. v. Kelantan Govern- 
ment ((1924] A.C. 797) and other cases. In my judgment, the 
authorities, as far as they have been cited or are known to me, do not 
establish the proposition contended for and did not require the umpire 
to disregard any of the evidence put before him whether or not there 
was a government in Formosa. 

It seems to me to be a very different question from a Sovereign 
seeking immunity from the jurisdiction of our court... . It may well 
be undesirable that in such a matter a conflict should arise between 
Her Majesty’s government and a British court. 

In White, Child & Beney, Lid. v. Simmons ((1922), 127 L.T. 571) 
on which both parties seemed to rely, a question arose whether a 
claim for loss of insured property was a loss or confiscation by the 
government of the country in which the property was situated. The 
matter arose at the time of the Russian revolution. ROCHE, J., had 
held that the evidence, from all sources, had not established that the 
Russian Soviet Republic was at the time of the loss recognised as a 
sovereign government and that the claim succeeded, as the loss was a 
loss ‘‘by rebellion, military, or usurped power’’ within the meaning 
of the policy. The loss or confiscation by the government would have 
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defeated the claim as outside the policy. Apparently the Soviet 
authority was not recognise] by our government at the time of the 
loss, but was recognised at a later date, and the Court of Appeal held 
in these circumstances that the court could look at all the facts and see 
whether the government as later recognised as the de facto govern- 
ment of Russia was or was not the de facto government of Russia at 
the earlier material date. The British Foreign Office had declined 
to state the precise date at which the existing Soviet authority came 
into being as a government, and that the court was entitled to give 
effect to the evidence even if it was inconsistent with the opinion given 
by the Foreign Office (per ATKIN, L. J. (127 L.T. at p. 584)). 

Apparently, the government situated and functioning in Formosa 
was at one time recognised by this country, and it does not follow that 
because recognition has ceased that the government, once recognised, 
has in any way altered its activities or lost such powers and authority 
as it had been exercising. Without the recognition of our govern- 
ment, in White, Child & Beney, Lid. v. Simmons, it might well have 
been impossible for the court to have found on the evidence that the 
usurping forces had reached such ascendancy that they had sup- 
planted the existing government. It was held that the usurping 
forces had supplanted the existing government at a time when our 
country had not recognised the substitution, and it does not appear 
to me to be an authority for the proposition that if there is no recog- 
nition there is no government. Nor would it seem that recognition 
or non-recognition would in any way affect the risk of a vessel being 
accosted on her voyage. 

I would hold that the umpire was entitled to approach the question in 
the same manner as GODDARD, J., did in Kawasaki Kisen Kabushiki 
Kaisha of Kobe v. Bantham N.S. Co., Lid. ([1938] 3 All E.R. 80), 
approved by the Court of Appeal ([1939] 1 All E. R. 819), and that 
the reasoning in the judgment of SIR WILFRED GREENE, M. R., 
is largely applicable to this case. It was held there that the question 
whether on the true construction of the charterparty war had broken 
out involving Japan was not conclusively determined by the view of 
His Majesty’s government. GODDARD, J., said that what he had 
to determine was what the parties meant by the clause of the charter- 
party. He thought they were using the word ‘‘war’’ and intended it 
to be construed as war in the sense in which an ordinary commercial 
man would use it. He did not think the parties in a case of this 
sort were going into the niceties of international law (see [1938] 3 
All E. R. at p. 83); and, may I add, as applicable to this case, into 
the niceties of diplomacy... . 


Foreign tribunal—jurisdiction of English court—requests for ez- 
amination of witnesses and documents—discovery against persons 
not parties to suit 

Rapiro Corp. or AMERICA v. RavLAND Corp. [1956] 1 Q. B. 618. 

Lord Goddard, C. J.; Devin and Hilbery, JJ. 


An American corporation was plaintiff in an action in the District 
Court of Illinois for alleged patent infringement. Defendants (appli- 
cants in the instant ease) cross-claimed that plaintiff’s action in pooling 
patents with foreign corporations was in violation of the antitrust laws. 
At a pre-trial hearing, the defendants petitioned the District Court for 


A 
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letters rogatory addressed to the British court to enforce a demand that 
certain documents in the custody of two domestic English corporations be 
presented for inspection and that their officers and directors be subject 
to examination by the defendants pursuant to the discovery and pre-trial 
practices of United States courts. This application was founded on the 
theory that such requests would be enforceable by British tribunals pur- 
suant to the Foreign Tribunals Evidence Act of 1856. Barry, J., held 
that certain officials might be interrogated but denied the application for 
the production of documents. On appeal, the decision was affirmed as to 
denial of documents and reversed as to requirements that corporate di- 
rectors be interrogated. 
The Foreign Tribunals Evidence Act of 1856 states: 


Where, upon an application for this purpose, it is made to appear 
to any court or judge having authority under this Act that any court 
or tribunal of competent jurisdiction in a foreign country, before 
which any civil or commercial matter is pending, is desirous of 
obtaining the testimony in relation to such matter of any witness or 
witnesses within the jurisdiction of such first-mentioned court, or of 
the court to which such judge belongs, or of such judge, it shall be 
lawful for such court or such judge to order the examination upon 
oath, upon interrogatories or otherwise, before any person or persons 
named in such order, of such witness or witnesses accordingly. . . 

. . it shall be lawful for the said court or judge, by the same order, 
or for such court or judge or any other judge having authority under 
this Act, by any subsequent order, to command the attendance of any 
person to be named in such order, for the purpose of being examined, 
or the production of any writings or other documents to be men- 
tioned in such order. 


In rendering their decision the British court narrowly construed the 
word ‘‘testimony.’”” Lord Devlin stated (p. 643) that 


the essential principles of discovery in the United States do not seem 

to be very different from the principles in this country [England]; 

that is to say, discovery is not merely limited to the obtaining . 

of such materials as may be strictly relevant to the issues in the action 
. but it covers also the obtaining of material which might lead to 

a line of inquiry which would itself disclose relevant material. 


However, the applicants in this action are engaged in a pre-trial discovery 
proceeding ‘‘which under English law they could not possibly get in order 
to obtain what is in effect discovery from witnesses in this country.”’ 
(p. 644.) 

Lord Devlin further stated (p. 646): 


Testimony which is in the nature of proof for the purpose of the 
trial is permissible. Testimony, if it can be called ‘‘testimony,’’ 
which consists of mere answers to questions on the discovery proceed- 
ing designed to lead to a train of inquiry, is not permissible. 


Lord Goddard, C. J., characterized the application as a ‘‘fishing’’ 
proceeding which is never allowed in the English courts. 
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Sale of goods—shipment from foreign port—requirement to obtain 
export license from foreign government rests upon seller 

M. W. Harpy & Co. v. A. V. Pounp & Co. Lro. [1955] 1 Q.B. 499. 

Lord Goddard, C. J.; Singleton, Romer, Scrutton, L.JJ. 


By a contract of sale made in London between buyers, of New York, 
and sellers, of London, the sellers agreed to deliver 300 metric tons of 
Portuguese gum spirits of turpentine f.a.s, buyers’ tank steamer at Lisbon, 
payment by confirmed irrevoeable credit in sellers’ name in Lisbon. Goods 
were destined to Eastern Germany, a fact known to sellers. The buyers 
duly sent a tanker to Lisbon to receive the merchandise which was sup- 
posed to be assembled by the seller through its Portuguese suppliers as 
agent. Under Portuguese law the turpentine could not be exported with- 
out an export license. The seller’s suppliers applied to the Junta for 
such license and were refused when it was ascertained that the shipment 
was destined for the port of Rostock. Hach party thereupon contended 
that a breach of contract had occurred. The sellers claimed they had not 
assumed the risk of a single destination and that the duty of procuring 
the license rested on buyer. The buyer claimed such duty rested on 
seller in light of his knowledge of the transaction and his dealings with 
his own suppliers in Portugal. A board of arbitration found for the 
buyers. MeNair, J., reversed and found for sellers. Buyers appealed, and 
appeal was allowed. 

The court found that in order to sustain its decision it was necessary to 
distinguish H. O. Brandt & Co. v. H. N. Morris & Co., [1917] 2 K.B. 784. 
In that case, the court had found that as between two domestic business 
concerns, responsibility for the failure to obtain an export license rested 
upon the buyers. However the Brandt case was distinguishable in that 
(as stated by Lord Singleton) : z 


There was no need for a license to export at the time the contract was 
made. The buyers alone knew where they wished the goods to go, 
and to whom they wished them to go, so that they alone could supply 
the necessary information when the license to export the goods was 
required. . . . In the case we are considering an export license from 
Portugal was necessary at the date the contract was made. That does 
not appear to have been within the knowledge of the buyer, but it was 
known to the sellers. (pp. 508, 509.) 


The court, speaking through Lord Goddard, C. J., further stated (at 
p. 512): 


I agree with McNair J. that the proper law of the contract is English, 
but that its performance must be regulated by the law of Portugal. 
The buyers would not know the suppliers, nor would the sellers be 
likely to disclose their names to the buyers, and, at any rate, they never 
did. What I may, perhaps, call the impact of Portuguese law on the 
contract makes the vital distinction between the present case and 
Brandt’s case, and, in my opinion, it was for the sellers here and not 
the buyers to obtain, or, at least, to do their best to obtain, a license 
which would enable the goods to be put alongside. 
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Sovereign immunity—debt as property of foreign sovereign—transfer 
from one sovereign to the servant of another 

Nizam OF HYDERABAD AND STATE OF HYDERABAD v. June. [1956] 3 
W.L.R. 667. 

Ch.D., July 30, 1956. Upjohn, J. 


Money on deposit in the Westminster Bank to the account of the Nizam 
of Hyderabad in September, 1948, was, at the time of the Indian invasion 
of Hyderabad, transferred by a person authorized to deal with the account, 
to the High Commissioner of Pakistan in the United Kingdom, who was 
directed by the Foreign Minister of Pakistan to receive the money in that 
capacity. The Nizam and his government brought an action against the 
bank, the transferor, and the transferee to recover the money. The trans- 
feree, the former High Commissioner, moved that the writ against him be 
set aside and that the action against the bank be stayed on the ground that 
the action impleaded a foreign sovereign, Pakistan, or sought to inter- 
fere with that government’s right to the money. The claim to immunity 
was based on legal title to the debt being in the former High Commis- 
sioner for Pakistan, and not based on any claim to equitable title. Plain- 
tiff claimed the debt was held in trust for the Nizam. 

The court sustained the motion. It found no breach of trust by the 
transferor, and that there was no proof of equitable title in Pakistan. 
With reference to the contention that the action impleaded a foreign 
sovereign state, the court stated in part: t 


The claim to immunity can therefore only sueceed in this action if 
it be shown that some property of the foreign sovereign is thereby 
affected, and it does not seem to matter very much whether or not 
that be described as indirect impleading. 

In the nexteplace, there has been much discussion in the authorities 
as to what is a sufficient interest in the property to establish a claim 
for immunity from process. When the subject-matter of the dispute 
is a chattel such as a ship or bar of gold, possession or control are very 
relevant matters to consider upon the claim to immunity; but in 
relation to a pure debt unsupported by pledge or other security such 
as a bearer bond, the question must depend upon title and nothing 
else. There can be no possession or control of a pure debt: Haile 
Selassie v. Cable and Wireless Ltd. 

Next, it must now be taken as settled law that it is not sufficient 
to establish a claim to immunity that the foreign sovereign should 
merely make a claim to such property. I take the law to be as stated 
in the judgment of Lord Jowitt in the Privy Council in Juan Ysmael 
& Co. Inc. v. Indonesian Republic Government: ‘in their Lordships’ 
opinion a foreign government claiming that its interest in property 
will be affected by the judgment in an action to which it is not a party, 
is not bound as a condition of obtaining immunity to prove its title 
to the interest claimed, but it must produce evidence to satisfy the 
court that its claim is not merely illusory, nor founded on a title 
manifestly defective. The court must be satisfied that conflicting 
rights have to be decided in relation to the foreign government’s claim. 
When the court reaches that point it must decline to decide the rights 
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and must stay the action, but it ought not to stay the action before 
that point is reached.” 

The question, then, that I have to consider is whether the Govern- 
ment of Pakistan establish a title to this debt which is not merely 
illusory or manifestly defective. It is submitted on the Government’s 
behalf that a sufficient title is in them by reason of the fact that the 
legal title to the debt is admittedly in Rahimtoola in his official 
capacity of High Commissioner of Pakistan and in no other capacity 
whatever. The fact that on the evidence as it stands at present the 
Government show no equitable title, counsel submits, matters not. He 
submits (rightly, in my view) that it is well settled in the case of 
chattels that a proprietary interest need not be established, but 
possession or control is sufficient, and in such cases rightful possession 
or control has always been considered irrelevant. Thus, in The 
Jupiter, it was regarded as irrelevant that the possession of the 
U.S.S.R. was wrongful, as it was subsequently proved to be: The 
Jupiter (No. 3); but that was a case of impleading a sovereign State 
in an action in rem. However, in the Dollfus Mieg case, where no 
question arose of impleading the foreign governments by making 
them parties directly or in an action in rem, the rightfulness of the 
claim to some bars of gold was regarded as irrelevant. 

The judgment of the Privy Council in the Juan Ysmael case clearly 
proceeded on the footing that the claim to title of the ship there in 
question was plainly bad, and that the claim to immunity therefore 
failed; but it is plain that the whole case proceeded on the footing 
that the Indonesian Government did not at the relevant time have 
possession or control of the ship, for the acting captain of the ship 
always remained true to his masters, the appellants. The law was 
briefly summarized by Lord Maugham in The Cristina case thus: ‘‘If 
the foreign government wishes to recover property in this country, I 
am of opinion that it must, subject to certain exceptions, prove its 
case. If it is, rightly or wrongly, in possession of property in this 
country, no action can be brought against it by pergons claiming title 
to or any interest in such property.”’ 

Sir Andrew Clark, on the other hand, submits that Rahimtoola was 
a trustee of the debt for the true owner, the Nizam. He referred me 
to a number of authorities which he submits establish the proposition 
that where property such as a debt is in a third party claiming no 
beneficial interest therein, as in this case, then before a foreign 
sovereign can be said to be impleaded he must show a title to that 
property which is not illusory or manifestly defective. He relied on 
two lines of cases. The first deals with the position at common law. 
Lord Maugham in The Cristina case, put it thus: ‘‘An independent 
sovereign sued for breach of promise of marriage in our courts can 
indeed claim to be outside of our jurisdiction; but there is no au- 
thority for the view that if he wrongfully obtained possession of 
valuable jewellery in this country, and it was in the hands of a third 
person, he could claim to stay proceedings by the rightful owner 
against that person to recover possession of the jewellery merely by 
stating that he claimed it. To come within Professor Dicey’s rule 
he would in my opinion be bound to prove his title.” This statement 
of the law, however, is not universally accepted: see the observations 
of Lord Jowitt in the Dollfus Mieg case, which I quote later. 

In equity the courts have been less tolerant of a claim to immunity 
than at common law. Sir Andrew cited to me a number of authori- 
ties which establish the proposition that the court will not decline 
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jurisdiction to administer a trust fund merely because a foreign 
sovereign claims to be interested therein. ... 

If Rahimtoola is indeed to be regarded as truly a third party hold- 
ing the debt as a trustee for the true owner, then, in my judgment, 
both at common Jaw and in equity, before the Government of Pakistan 
can be said to be impleaded it must establish a title to the debt. That 
title must necessarily be an equitable title in the circumstances of this 
ease, for the legal right to the debt is in Rahimtoola. It may be that, 
if a court is administering a trust, the sovereign must establish a 
true title, whereas at common law it is only necessary to establish 
a title not manifestly defective; but it is not necessary to consider 
that further, for in this case the sovereign establishes no title in 
equity, and, in my judgment, neither in law nor in equity is the 
sovereign impleaded. 

The crux of this case, therefore, is whether Rahimtoola is to be 
regarded as a third party holding the debt for the true owner. Al- 
though Rahimtoola makes no claim to immunity on any ground per- 
sonal to him, it seems to me clear that the debt was vested in him as an 
official of his Government. The debt was not vested in ‘‘the Govern- 
ment of Pakistan’’ eo nomine, but it was vested in a servant of that 
Government in his capacity as such. That was a natural course to 
take in the circumstance. I do not think that I ought to draw narrow 
distinctions between title to a debt in the name of the sovereign or 
his servant. ... [Cases omitted] 

Those were all cases dealing with chattels; but, in my judgment, 
the same reasoning ought to apply to the case of a debt. No case 
in this country has been cited to me which is on all fours with this 
case; but a claim to immunity in respect of a debt has been upheld 
in the District Court of New York in Bradford v. Chase National Bank 
of City of New York, [24 F.Supp. 28] a case reversed on its facts on 
appeal. However, the recent authorities undoubtedly contain warn- 
ings against extending the doctrine of sovereign immunity from 
process: see especially the observations of Lord Maugham in The 
Cristina case.e There is, then, no absolute and universal rule that a 
foreign independent sovereign cannot be impleaded in the courts in 
any circumstances: Sultan of Johore v. Abubakar Tunku Aris Benda- 
har. Furthermore, this is not a case where the foreign sovereign has 
brought any property to this country; it has been transferred to him 
by the servants of another sovereign. 

In my judgment, however, the general principle must be applied. 
The debt being in Rahimtoola as the servant of his Government, the 
matter must be treated as though the debt was due to the Govern- 
ment, though that does not, of course, entitle the Government to claim 
immunity on the ground that it is being directly impleaded. 

The plaintiffs, however, seek to go behind that legal title and to show 
that, on an investigation of the circumstances surrounding the transfer 
and applying the municipal law of England, the equitable title is in 
the plaintiffs. In my judgment, however, being, in effect, clothed 
with the legal title, it is to that very investigation into the equitable 
title which the Government of Pakistan as a sovereign State is entitled 
to decline to submit. In my judgment its insistence on its legal title 
is sufficient to support the claim to immunity, even though no 
equitable title is shown, and the claim would therefore seem to involve 
a wrong against the equitable owner. 

The theory behind the claim to immunity has been variously de- 
scribed, and I attempt no repetition; but I think the following quota- 
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tion from Sir Robert Phillimore in The Charkieh seems particularly 
appropriate to the circumstances of the present case: ‘‘The object of 
international law, in this as in other matters, is not to work injustice, 
not to prevent the enforcement of a just demand, but to substitute 
negotiations between governments, though they may be dilatory and 
the issue distant and uncertain, for the ordinary use of courts of 
justice in eases where such use would lessen the dignity or embarrass 
the functions of the representatives of a foreign state ...’’ The 
present transaction was an intergovernmental transaction; let it be 
solved by intergovernmental negotiations. The writ and concurrent 
writ must be set aside as against Rahimtoola. 

With regard to the bank, the plaintiffs are suing the bank for 
the debt due at law to Rahimtoola. Proceedings must be stayed 
against them, for to continue to sue them is to interfere with the 
property of the sovereign. That is clearly the proper course when 
dealing with a claim in detinue: see Dollfus Mieg. This cannot be 
likened to the case of a claim for damages for conversion. In this 
case, unlike the claim in respect of the thirteen bars of gold in the 
Dollfus Mieg case, there is no claim for damages against the bank, 
nor does this ease resemble the Haile Selassie case. The question there 
was to whom were Cable and Wireless Ltd. indebted? In this case, 
so far as the bank is concerned, there is only one answer to that 
question—Rahimtoola. Both Moin and Mir had authority to operate 
the account, and the statement of claim does not allege that the bank 
had any knowledge of the alleged but, as I have held, unproved 
breaches of duty by Moin or Mir. The plaintiffs can only reach the 
debt through Rahimtoola. Therefore the action against the bank 
must be stayed... . 


NovrEes 


Jurisdiction—dependents of servicemen abroad—effect of return to 
United States and imprisonment in civilian jail 


Reid v. Covert (76 S.Ct. 880, 351 U. S. 487, U. S. Supreme Court, June 
11, 1956, Clark, J.), is a companion case to Kinsella v. Krueger, 351 U. 8. 
470, digested in 50 A.J.I.L. 959 (1956), which decided that the court- 
martial of a serviceman’s dependent in Japan under the Uniform Code 
of Military Justice was constitutional. The additional contention was 
made in this case that Article 2(11) of that Code providing for such trial 
ceased to be applicable when the prisoner was returned to the United 
States, and that, having been placed in a civilian jail, the prisoner wes no 
longer in the ‘‘eustody of the armed forces” within Article 2(7) of the 
Code. The Court, per Clark, J., rejected both contentions, and the ad- 
ditional contention that the ordering of a rehearing defeated the jurisdic- 
tion. As in the Krueger case, Frankfurter, J., reserved his opinion, and 
Warren, ©. J., Black and Douglas, JJ., dissented. Rehearings were 
granted in both cases, 5 to 3. 77 S.Ct. 123, 124 (1956). 


Jurisdiction—civilian employee of Armed Forces abroad—trial under 
Code of Military Justice abroad 


The petition for habeas corpus in this case on behalf of a civilian em- 
ployee of the Armed Forces stationed abroad, who was convicted by court- 
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martial there, was denied on several grounds. Petitioner had challenged 
the constitutionality of Article 2(11) of the Uniform Code of Military 
Justice as depriving him of a jury trial. In addition to the grounds relied 
on by the Supreme Court in the Krueger and Covert cases, the court held 
that a person in the prisoner’s position never had a right to trial by jury, 
and also that Congress, under the necessary and proper clause, had power 
to implement Clause 14 in Article I, Section 8, of the Constitution, ‘‘To 
make Rules for the Government and Regulation of the land and naval 
Forees.’’ Accordingly, for these and other* reasons, Article 2(11) was 
held constitutional and the writ was dismissed. In re Varney’s Petition, 
141 F. Supp. 190 (U. S. Dist. Ct., S.D. Calif., Central Division, April 27, 
1956, Carter, D. J.). 


Unlawful belligerency—jurisdiction of military commission to try 
U. 8. citizen for violations of law of war 


In Colepaugh v. Looney, 235 F. 2d 429 (10th Circuit, July 18, 1956), the 
trial by military commission of an American citizen who crossed military 
and naval lines of the United States to commit espionage was upheld 
against the prisoner’s contention on habeas corpus that he was entitled to 
civil trial as U. S. citizen. 


Neutral alien—determination by Selective Service Director of Den- 
mark’s status as neutral—political matter for executive branch 


In Brownell v. Rasmussen, 235 F. 2d 527 (U. S. Ct.A., Dist. of Col., June 
14, 1956, Washington, Ct. J.), the determination by the Selective Service 
Director that Denmark was a neutral country for purposes of alien’s status 
as applicant for deferment was held to be a political question for the 
executive branch ndt subject to collateral attack. The court held also that 
application for deferment as a neutral alien under the Act debarred ap- 
plicant from becoming a citizen even though he subsequently applied for 
induction during the war. 


Discharge of foreign service officer by Secretary of State—validity of 
statute authorizing dismissal in Secretary’s absolute discretion, even 
though Executive Order procedures were not followed 


Despite the invalidity of the procedures taken under Executive Order 
9835, which procedures were an alternative ground for dismissal, the 
court affirmed the dismissal of plaintiff’s suit for declaratory judgment on 
the basis of Publie Law 179, Sec. 104, 63 Stat. 456. Service v. Dulles, 235 
F. 2d 215 (U. S. Ct.A., Dist. of Col., June 14, 1956, Bastian, Ct. J.). 


Passport—denial by Secretary without stating grounds 


In Boudin v. Dulles, 235 F.2d 532 (U. S. Ct.A., Dist. of Col., June 28, 
1956, Washington, Ct. J.), the Secretary of State’s denial of passport with- 
out stating specific ground on which he relied was held invalid. 
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International aviation—entry in distress—customs 


In affirming judgment for libelant, the court rejected claimant’s con- 
tention that involuntary entry in distress by air absolved him from the duty 
of declaring diamonds in his possession. The facts and excerpts from the 
opinion below in U. 8. v. 532.83 Carats, 187 F. Supp. 527 (D. Mass., Jan. 
19, 1955), appear in 50 A.J.I.L. 691 (1956). Lisser v. United States, 234 
F.2d 648 (U. S. Ct.A., Ist Circuit, June 13, 1956, Hartigan, Ct. J.). 


International aviation—Warsaw Convention—limitation of liability 


The New York Court of Appeals affirmed unanimously in a memorandum 
decision the judgments of the courts below dismissing actions brought 
to recover for loss of eargo of gold. Plaintiffs maintained that Articles 
8 and 9 of the Warsaw Convention,* 49 Stat. 3016, 3017, were clear, but if 
open for construction, it should be held that there can be no exclusion or 
limitation of liability without full compliance with the requirements of 
Article 8. They also urged error in ruling that a shipper must insure 
separately or be satisfied with a limited recovery under Article 22, sub- 
paragraph 2 of the convention.? American Smelting and Refining Co. v. 
Philippine Air Lines, June 8, 1956 (1 N.Y. 2d 866, 183 N.Y. S. 2d 900). 


Tax treaties—liberal construction—iaz on U. 8. trustee for United 
Kingdom beneficiaries 


Plaintiff, as testamentary trustee, sued to recover capital gains tax paid 
under protest. All the beneficiaries of the trust were residents of the 
United Kingdom and not engaged in trade or business in the United 
States. They were not, however, entitled to current income under the 
trust. Defendant claimed on the basis of U. S. tax law that the plaintiff 
was taxable on the capital gain made in 1946. Plaintif® relied on Article 
XIV of the Convention between the United States of America and the 
United Kingdom of April 16, 1945, effective January 1, 1945,? providing: 


A resident of the United Kingdom not engaged in trade or business 
in the United States shall be exempt from United States tax on gains 
from the sale or exchange of capital assets. 


The court, in giving judgment for defendant, held that, despite the 
rule of liberal construction of treaties, there was no basis for a construction 
of Article XIV that income ordinarily taxable to a trustee is to be taxed 
to beneficiaries. The court also rejected arguments that the convention 
was intended to override the domestic law on this question; that if the 
burden of the tax falls on a United Kingdom resident, there is exemption; 
or that the convention intended to achieve equality of treatment in every 
category. American Trust Company, Trustee, v. Smyth, Collector of 
Internal Revenue, 141 F. Supp. 414 (U. S. Dist. Ct., N.D. Calif. S.D. 
June 4, 1956, Carter, D. J.). i 

1U. S. Treaty Series, No. 876. 


2 Decision of the Appellate Division was noted in 49 A.J.I.L. 93 (1955). 
860 Stat. (2) 1377, at 1384. 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


Extradition—effect of violation of treaty—department of government 
for determination—jurisdiction over the person and subject-matter 
—effect of alleged illegal abduction 


In U. 5. v. Sobell, 142 F. Supp. 515 (S.D. N.Y., June 20, 1956), Sobell 
claimed his expulsion from Mexico was a violation of the Extradition 
Treaty between the U. S. and Mexico, 31 Stat. 1818, on the ground that es- 
pionage was not a crime listed in the treaty (which was true) and that his 
offense was political and therefore excluded by the treaty. He further 
argued that the method of his expulsion by the Mexican police, in alleged 
connivance with the F.B.I., violated the treaty by not complying with 
extradition procedures therein. The court denied these contentions con- 
stituted lack of jurisdiction over the subject-matter. Construing the mo- 
tion as reraising the claim of lack of personal jurisdiction, the court, al- 
though considering both waiver and res adjudicata applicable, recon- 
sidered the arguments and again rejected the claim of lack of personal 
jurisdiction as without merit. 


Claim against the United States arising out of treaty 


In Falcon Dam Constructors v. U. S., 142 F. Supp. 902 (Ct. Cls., July 
12, 1956, Madden, J.), the court held that no claim could be made against 
the United States which arose out of or was dependent on a treaty with 
foreign nations by virtue of 28 U.S.C., See. 1502. 


Valuation of requisitioned ship—effect of dispute over title—standards 
of valuation 


The intervening plaintiffs in this ease were the private owners of the 
Maret prior to its nationalization by the Estonian Soviet Socialist Republic. 
In a prior decision, the nationalized steamship company had been held 
to have no title at the time of requisitioning by the United States on 
September 16, 1941 (116 F. Supp. 447, December 1, 1958). It was con- 
ceded just compensation was due to the intervenors and the controversy 
was over the proper amount. The court held that sale prices of British 
flag vessels which were subject to restrictions under British law did not 
establish market value, which must consider prices in free markets. The 
court held also that the dispute over title at the time of requisitioning which 
adversely affected market value at that time did not affect its value to the 
United States. Accordingly, the court fixed a value between what the 
vessel was worth to the United States and what the owners could have 
gotten for it. Estonian State Cargo & Passenger S.S. Line v. United 
States, 139 F. Supp. 762 (Ct. Cls., April 3, 1956, Whitaker, J.). 


National defense—detention of Finnish vessels in wartime—lack of 
equitable grounds for recovery 


This is a Congressional reference case under 28 U.S.C. 1492 and 2509 to 
determine whether there are legal or equitable grounds for compensating 
the owners of certain Finnish vessels detained by the United States be- 
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* 7 Tavch 18 and November 26, 1918. In previous litigati n, 11. Co. 
' lains had decided there was no legal basis for the caime. s. - 
Ac ar assen & Co. v. U. 8., 94 Ct. CL 315, certiorari denied, £15 U.S. 31 
YL eou held that no new evidence had been produced end ‘rai < 
pr. cous decision was res adjudicata as to legal liability, but it en! 
co der whether the plaintiffs had equitable claims. The greund 7° 
den tick of the vessels was suspicion as to the political reli: bility o° 1 °° 
cr: a. Although this suspicion was later held to be unfounded, the cow. 
‘e's that since reasonable grounds existed for the suspicion under <` 
wilt cas.auees, the owners were not equitably entitled to compensition « - 
the cetention. The court held further that the purpose of tie deioutio: 
wes uot to compel the owners to charter them to the Unitec. Stites. 
gun: lusion, the court found no equitable claim in the delay i. determine: 
tion under wartine conditions. J. A. Zachariassen & Co., et al. v. Daite! 
Séo.c3, 141 F. Supp. 908 (Ct. Cls., June 5, 1956, Littleton, J.\ 


Sinking by encmy submarine outside of 3-mile limit bu: over cont: 
nental shelf—effect of Truman Proclamation 


Jongressional reference case in which plaintiffs Matson and Union 0: 
Cornany of California seek to recover from the United States for ‘oss o” 
two merchant vessels sunk by enemy submarines after Pearl Harber. 
Union’s vessel was sunk off the coast of California outside the thrce-milc 
‘ir it but while over the continental shelf. Union contendeé intet al 
thet “ts vessel was ‘‘property situated in the United States’? withia tac 
mea ng of Section 5g of the Reconstruction Finance Corporation Act? o: 
vyith!1 a place ‘fas may be determined by the President to bs under tx 
Jor. nioa and control of the United States’? under said section, on tix 
«vc: cd the Truman Proclamation of September 28, 1945,* on the Com 
‘1i ' Shelf brought the ship within the quoted statutory lan.uage. Tv 
corr., said in part: 


Union’s contention is not well founded. Vessels on the high sim 
are not, within the United States and while on the high seis are uct à 
2 place under the dominion and control of the United +taics. Toe 
Presidential Proclamation specifically stated: ‘‘The chara:ter a. 1° 
~'as of the waters above the continental shelf and the rishi io im: 
‘sec and unimpeded navigation are in no way thus affected.” a+ 
her, the Presidential Proclamation was after the Montebello was su'< 
¿2d the terms of the Proclamation indicate it was prospective ouly. 


ala sun Navigation Company v. United States, 141 F.Supp. 92? (Ct, Cls., 


ovre 5, 1956, Laramore, J.). 


Aci ICAN Cases on ENEMY Property AND TRADING WITH TUE ENEMY 


Fu vseav. Brownell, 234 F. 2d 60 (Dist. Col. Ct., May 10, 1856) ; Bate. 
v. Brownell, 234 F.2d 692 (Dist. Col. Ct., June 7, 1956); Dix v. Brownell, 

2hC Stat, 174. 

LO Stat, 884; 40 AJ.LL. Supp. 45 (1946). 

? } cision below noted in 50 A.J.LL. 439 (1956). 
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141 F.Supp, 789 (E.D.N.Y., May 8, 22, 1956); In re James’ Estate, 152 
N.Y.S. 2d 891 (Surrogate, N.Y. City, June 6, 1956); Von Opel v. Von 
Opel, 154 N.Y.S. 2d 616 (S.Ct, N.Y. City, Aug. 1, 1956); Brownell v. 
Union and New Haven Trust Co., 124 A.2d 901 (Sup.Ct. Errors, Conn., 
July 24, 1956). 


AMERICAN CASES ON NATIONALITY 


Deportation. Lizos v. Landon, 235 F.2d 581 (9th Circuit, 1956) ; 
Hiroichi Hamasaki v. Brownell, 235 F.2d 536 (D.C. Circuit, 1956) ; U. 8. ex 
rel, Arramovich v. Lehmann, 235 F.2d 260 (6th Circuit, 1956); Rabang 
v. Boyd, 235 F.2d 904 (9th Circuit, 1956); U. 8. ex rel. Fong Foo v. 
Shaughnessy, 234 F.2d 715 (2nd Circuit, 1956); U. S. ex rel. Piscione v. 
Lehmann, 234 F.2d 811 (6th Circuit, 1956). 

Citizenship. In re Naturalization of Cuozzo, 235 F.2d 184 (8rd Circuit, 
1956) ; Ly Sher v. Dulles, 235 F.2d 606 (9th Circuit, 1956); Chow Sing v. 
Brownell, 235 F.2d 602 (9th Circuit, 1956); Lew Hsiang v. Brownell, 234 
F.2d 232 (Tth Circuit, 1956); Wong Dick Wing v. Dulles, 140 F.Supp. 
261 (S.D.N.Y., 1956); Fantony v. Fantony, 122 A.2d 593 (N.J., 1956); 
Tijerina v. Brownell, 141 F.Supp. 266 (S8.D.'Tex., 1956). 

Expatriation. Stipa v. Dulles, 233 F.2d 551 (8rd Circuit, 1956); 
Mitsugi Nishikawa v. Dulles, 235 F.2d 185 (9th Circuit, 1956); Perez v. 
Brownell, 235 F.2d 364 (9th Circuit, 1956) ; Scibilia v. Dulles, 141 F.Supp. 
47 (E.D.N.Y., 1956). 

Denaturalization. U. S. v. Chandler, 142 F.Supp. 557 (D.Md., 1956) ; 
U. K. v. Costello, 142 F.Supp. 290 (S.D.N-Y., 1956) ; U. 8. v. Costello, 142 
F. Supp. 325 (8.D.N.Y., 1956). 

Naturalization. Petition of Matura, 142 F.Supp. 749 (S.D.N.Y., 1956) ; 
In re Petchef’s Retition, 142 F.Supp. 494 (S.D.N.Y., 1956); U. 8. v. 
Marasilus, 142 F.Supp. 697 (W.D.Mich., 1956) ; In re Chan Chick Shick’s 
Petition, 142 F.Supp. 410 (S.D.N-Y., 1956); Kiviranta v. Brownell, 141 
F.Supp. 425 (D.C., 1956) ; Petition of Ferro, 141 F.Supp. 404 (M.D.Pa., 
1956) ; In re Fleischmann’s Petition, 141 F.Supp. 292 (S.D.N-Y., 1956) ; 
In re Schulz’ Petition, 121 A.2d 164 (Sup.Ct., Pa., March 13, 1956). 


Status of Baltic states—annexation—citizenship 


The Minister of the Interior of the Federal Republic of Germany in a 
letter of August 3, 1951 (Reference 1485 A Ze.12.7), to the International 
Refugee Organization, Ludwigsburg Office, stated the following attitude of 
the German Federal Government in connection with the case of the status 
of citizenship of Mrs. Mathilde Zemgalis: 


It is the opinion of the Federal Government that the states of Latvia, 
Lithuania and Estonia are under military occupation (occupatio 
bellico). The annexation of those states by the USSR has not yet 
been recognized by the Federal Government . .. Consequently, a 
change in the citizenship of the population of these states has not 
taken place and their Latvian citizenship continues to be in force... 
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The German Foreign Office in Bonn, in a letter to the Berlin Senator of 
Justice of April 29, 1953 (Reference 518-04/II 22020/53V.), made the 
following statement in connection with the restitution case of Weinmann v. 
Republic of Latvia: 

... The Federal Republie considers the Republic of Latvia as still 
existing since neither the former German Reich nor the Federal Re- 
public have recognized the annexation by the Soviet Union. The 
Western Powers, especially Great Britain and the USA, also are of the 
opinion that Latvia still exists as a state . . . 

Note: Other decisions on this subject to the contrary are summarized in 
50 A.J.LL. 441 (1956). 


International aviation—Warsaw Convention 


The 1929 Warsaw Convention on International Air Transport, 49 Stat. 
3000, provides in Article 26 that no action for delay shall lie against the 
earrier unless complaint is made within 14 days, ‘‘save in the case of fraud 
on his part.” In Air Algérie c. Soc. Fuller Frères, 1956 Recueils Dalloz 
et Sirey 372 (France, Cassation, Feb. 22, 1956), the court found a case of 
“fraud” when fruit was accepted for international air shipment ‘‘with the 
least possible delay,’’ and the plane stopped at Paris overnight for alleged 
weather reasons, but it was shown that before taking off from Orange one 
of the pilots had said he ‘‘would sleep that night at Paris.’’ In the absence 
of definition of ‘‘fraud’’ in the convention, the court interpreted it in 
accordance with French internal law to include any intentionally wrongful 
act (tout acte dolosif). 


Treaties in conflict with Constitution—Mexico 


In F. R. Conde v. Secretary of Foreign Relations, 120 Semanario Judicial 
1883 (March 13, 1950), the Mexican Supreme Court ruled that the Mexican 
Department of Foreign Relations could not hold a car, alleged to be plain- 
tiff’s, except on court order. The Department claimed that it was a stolen 
ear brought from the United States, and held pursuant to the Treaty of 
Oct. 6, 1936, between the United States and Mexico for the Recovery of 
Stolen Motor Vehicles, 50 Stat. 1333. That treaty provides that on request 
of the United States Embassy, the Department of Foreign Relations ‘‘will 
use every proper means to bring about the detention of the alleged stolen 
or embezzled motor vehicles,’’ and, in ‘‘the absence of evidence conclusively 
controverting’’ proof presented by the Embassy, deliver the car to the 
Embassy’s agent. In view of the guaranty in the Mexican Constitution 
against deprivation of property and rights without judicial proceedings, 
the court held that the treaty itself must have meant judicial proceedings 
when it spoke of ‘‘every proper means.’ If it had purported to permit 
the executive authorities to hold vehicles without judicial hearings, the 
treaty would violate the Constitution and thus be of no effect. This was 
clear, since under Article 113 of the Constitution, ‘‘The Constitution, the 
laws of the Congress . . . and all the treaties which are in accord with the 
same [Constitution] ... shall be the Supreme Law of all the Union.’’ 
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Belligerent occupation—effect of disregard of treaty 


In Cater v. Sutter, 45 Revue Critique de Droit International Privé 479 
(1956), the Austrian Supreme Court on July 20, 1955, refused to uphold 
the validity of title to machinery confiscated during World War II by Ger- 
man authorities in occupation of a part of Yugoslavia annexed de facto to 
Germany. The court held that such ‘‘war measures’’ lacked extraterri- 
torial validity and so would be given no effect in Austria, which had not 
been a belligerent. Despite the purported wartime annexation, the terri- 
tory did not become a part of Germany. The court rejected the pur- 
chaser’s argument that international law, including the Hague Convention 
on Land Warfare, has obligatory effect only to the extent to which it is 
respected in fact, and that thus disregard by German authorities of the 
Hague Convention made it legally inoperative.t 


Export control measures—illegality and enforceability of contract— 
recognition of Indian law as defense 


In Regazonni v. K. C. Sethia (1944), Lid.,? [1956] 1 Lloyd’s List L.R. 
435 (C.A., April 26, 1956), the Court of Appeal affirmed the decision be- 
low and treated the contract for export of goods from India, via Europe, 
to South Africa, as unenforceable in English courts when both parties 
knew purpose to violate Indian law, and such law, providing for confisca- 
tion and penalties, was not a penal, revenue, confiscatory, or political law 
in the conflicts sense. 


ANGLO-ITALIAN CONCILIATION COMMISSION UNDER PEACE TREATY ? 


Between June 29, 1951, and November 23, 1955, the Anglo-Italian Con- 
ciliation Commissjon, established under Article 83? of the Treaty of Peace 
with Italy, rendered decisions in 73 cases. The Italian member of the 
Commission was Antonio Sorrentino, Honorary Section President of the 
Council of State of Italy. The British member was Colonel G. G. Hanna- 
ford, First Secretary of the British Embassy at Rome and Juridical 
Attaché. In a number of cases, Dr. Plinio Bolla, former president of the 
Swiss Federal Tribunal, served as the third member. In one case Pro- 
fessor José Caeiro da Matta of Portugal was the third member. It is 
understood that the decisions of this Commission have not yet been 
published; they were seen in typed and mimeographed form through the 
courtesy of an official of the Department of State. 

By far the greater proportion of the decisions of the Commission deal 
briefly with questions of fact and valuation, from which little of general 
legal interest may be derived. A number merely confirm settlements 


1See also cases decided by Austrian Supreme Court, Jan. 14, 1953, Feb. 3, 1954, and 
Sept. 14, 1955, 45 Revue Critique de Droit International Privé 258 (1956), concerning 
effects in Austria of Hungarian and Czechoslovak nationalization decrees. 

2 Decision below noted in 50 A.J.1.L, 686 (1956). 

1 With the assistance of Wm. W. Bishop, Jr. See digest of decisions of U. S~ 
Italian Commission, 50 A.J.LL. 150 (1956). 242 A.J.I.L. Supp. 47, 81 (1948). 
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agreed upon by the claimant and the Italian Government after the ease 
was brought before the Commission, while one or two reject claims for lack 
of necessary proof. The following opinions appear to be those of most 
interest from the standpoint of general international law. 

Decision No. 1 of June 29, 1951, with Judge Bolla serving as the third 
member, held in favor of the British claimant company, Courtaulds, Ltd., 
in a claim concerning the proper exchange rate for payments of wartime 
dividends on stock owned by claimant in an Italian company. During 
the war dividends could not be paid to the British stockholder, but were 
held by Italian agencies. The financial agreement between the Unitéd 
Kingdom and Italy of April 17, 1947,° provided that Italy should under- 
take to pay debts due from Italy to persons in the United Kingdom in 
return for the release of property which the United Kingdom was entitled 
to hold pursuant to Article 79 of the Peace Treaty. This agreement pro- 
vided that the rate of exchange to be used in reckoning the amount payable 
should be that prevailing at the time when the debt became due. Italian 
efforts to use a later rate of exchange, less favorable to the claimant, were 
rejected by the Commission. 

Case No. 2, decided March 4, 1952, again with Dr. Bolla as the third 
member, related to a claim for compensation put forward by Mrs. Margaret 
Grant-Smith for the loss of her British yacht. This yacht was seized 
August 17, 1943, in a French port and brought to Italy. In 1948 the 
French Government asked the Italian Government to return the yacht, 
under the provisions of Article 75 of the Italian Peace Treaty dealing 
with restitution in specie of identifiable property which had been removed 
from the territory of any of the United Nations to Italy. No trace of the 
yacht could be found. Thereafter the British Government presented to 
the Italian Government an application by the owner of the yacht for its 
return or compensation. The Italian Government replied that since the 
yacht had been seized in the territory of France, one of the United 
Nations, only Article 75 was applicable and not Article 78;* Article 75 
gave no right to compensation. The Conciliation Commission ruled in 
favor of the British claimant, pointing out that Article 78 provided that 
Italy should pay compensation for United Nations property even if it had 
not been in Italy on June 10, 1940. That date was mentioned in para- 


3 Somewhat analogous to the agreements between the United States and Italy of 
August 14, 1947. Ibid. 146 ff. 

«Art. 78, par. 1, reads: ‘‘In so far as Italy has not already done so, Italy shall 
restore all legal rights and interests in Italy of the United Nations and their nationals 
as they existed on June 10, 1940, and shall return all property in Italy of the United 
Nations and their nationals as it now exists.’? 

Par, 4(a) of this article provides: ‘‘The Italian Government shall be responsible 
for the restoration to complete good order of the property returned to United Nations 
nationals under paragraph 1 of this Article. In cases where property can not be 
returned or where, as a result of the war, a United Nations national has suffered a 
loss by reason of injury or damage to property in Italy, he shall receive from the 
Italian Government compensation in lire to the extent of two-thirds of the sum neces- 
sary, at the date of payment, to purchase similar property or to make good the loss 
suffered... .”? 
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graph 1 of Article 78 only with respect to the restoration of legal rights and 
interests, and not in regard to Italy’s obligation in respect to restitution 
of property. There was no reason for distinguishing between property 
which had been in Italy on June 10, 1940, and property which came there 
later, particularly when one recalled that the Italian declaration of war 
on the Soviet Union and the United States took place in 1941. The 
Commission stated : 


Nor can the inclusion of the words ‘‘in Italy’’, which occurs in the 
. two parts of para. 1 of Art. 78, as also in the title of section I of part 
VII of the Treaty, be taken to exclude in the following paragraphs 
the fact that the Treaty puts Italy under an obligation with regard to 
property, existing originally outside Italy, as such property, having 
been brought to Italy before the treaty came into force, acquired the 
character of property ‘‘appartenant en Italie’’ to the United Nations 

or their nationals, 


Furthermore, paragraph 9(c) of Article 78° made it clear that this 
article covered vessels which ‘‘after they had been forcibly brought into 
Italian waters . . . ceased to be at the free disposal in Italy of the United 
Nations or their nationals, as a result of measures of control taken by the 
Italian authorities.’’ € 

In Decision No. 21 of March 13, 1954, on the claim of Percy Currie,’ 
compensation was sought for damage to real property resulting from a 
1948 air raid, for damages due to lack of repair to this property while in 
the hands of the Italian government-appointed sequestrator, and for de- 
struction of a 1938 Fiat car which had been built in 1938 and had gone 
about 5000 kilometers when sequestrated in 1940. The Italian Govern- 
ment contended that it was not responsible for the result of the failure 
to repair, unless the sequestrator caused damage deliberately or by negli- 
gence, and not merely through inability to repair due to wartime conditions. 
On this point, the Commission found against Italy, saying that Italy was 
responsible whether the sequestrator was able or unable to make arrange- 
ments for the needed repairs: 


If the situation was such as to prevent the sequestrator from being 
able to take in good time the necessary measures to prevent the in- 
elemency of the weather increasing the initial damage caused by the 


5 Par. 9(c) gave a general definition of ‘‘property’’ as used in the article, and 
added: ‘‘ Without prejudice to the generality of the foregoing provisions, the property 
of the United Nations and their nationals includes all seagoing and river vessels, 
together with their gear and equipment, which were either owned by United Nations 
or their nationals, or registered in the territory of one of the United Nations, or 
sailed under the flag of one of the United Nations and which, after June 10, 1940, 
while in Italian waters, or after they had been forcibly brought into Italian waters, 
either were placed under the control of the Italian authorities as enemy property or 
ceased to be at the free disposal in Italy of the United Nations or their nationals, as a 
result of measures of control taken by the Italian authorities in relation to the existence 
of a state of war between members of the United Nations and Germany.’ 

6 Decisions 52 through 70, all decided Oct. 24, 1955, deal with the amount of com- 
pensation for loss of, or injury to, British yachts in Italian waters. 

7 Judge Bolla serving as third member. 
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bombardment, then the Italian Government is responsible for sueh 
increase foreseeable and unavoidable just as in the case of initial 
damage, in accordance with Article 78, paragraph 4, letter (a) of 
the Peace Treaty. The ‘‘loss suffered,’’ according to the terms of this 
provision, is not only that arising directly and immediately ‘‘as a 
result of injury or damage’’ but also that arising indirectly and 
subsequently as a result of the impossibility of arranging for the 
repairs to be carried out in good time; also in this case the link of 
causation exists between the ‘‘injury or damage” and the ‘‘loss 
suffered” that ceases only from the moment in which it would have 
been materially possible to take action with a view to preventing a 
further increase in the loss itself. 

If, on the other hand, there was nothing to prevent such action 
from being taken immediately after the bombardment, the seques- 
trator is at fault for having failed to do so and the responsibility for 
the damage caused by delay lies with the Italian Government, in 
accordance with Article 78, paragraph 4, letter (d).® 


Part of the compensation sought by claimant was to cover costs of re- 
storing to its normal condition the cellar which had been modified for an 
air raid shelter, and the attics which had been altered so as to decrease the 
risk of fire from incendiary bombs. Italy argued that these were not losses 
“as a result of the war,’’ within the decision of the Franco-Italian Com- 
mission in the Pertusola and Penarroye case, March 8, 1951. Declining to 
comment on the ease cited, the Commission found that there was no dis- 
crimination against United Nations nationals in the matter of these 
‘‘measures adopted during the war’’ and hence no liability under Article 
78, paragraph 4(d). 

The claimant sought the amount necessary to restore the property ‘‘to 
a new and technically up-to-date condition, leaving aside its condition 
on June 10, 1940.” Instead, the Commission awarded ‘‘two thirds of the 
cost required to restore the buildings to the condition it which they would 
have been at the time of the hand-over if the damages by bombing had 
not happened, including in those damages the damages caused by the 
failure to effect the repairs in good time, and if the sequestrator had 
carried out normal maintenance. If such expenditure were to result in 
the improvement or increase in value of the buildings (as, for example, 
by the replacement of the destroyed or damaged sanitary installations by 
more up-to-date installations), this would justify a reduction equal to two 
thirds of the excess value, in order to avoid undue profit, which Article 
78, paragraph 4, letter (a) of the Peace Treaty certainly did not contem- 
plate.” As for the apparent difference in the first two sentences of 
paragraph 4(a), the Commission said: 


True, paragraph 4a of Article 78 makes Italy responsible for the 
‘restoration to complete good order’’... of the property which is 


8 Por. 4(d) of Art. 78 reads: ‘*The Italian Government shall grant United Nations 
nationals an indemnity in lire at the same rate as provided in sub-paragraph (a) above 
to compensate them for the loss or damage due to special measures applied to their 
property during the war, and which were not applicable to Italian property. This 
sub-paragraph does not apply to a loss of profit.’? 
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returned to citizens of the United Nations, in accordance with para- 
graph 1 of the Article. 

But this initial affirmation must be connected with the second sen- 
tence of paragraph 4a, and with paragraph 4d, which impose upon 
the Italian Government the obligation to make good only up to a limit 
of two thirds the losses sustained ‘‘as a result of injury or damage 
arising out of the application of discriminatory measures.’’ It cannot 
be admitted that the initial sentence of paragraph 4a was meant to 
lay down a liability and a full liability, on the part of Italy in respect 
of damages different from those contemplated under the said two 

. Special provisions, and particularly in respect of damage arising out 
of the passage of time and out of normal wear and tear during the war; 
as, in the latter hypothesis, the reasons for a limitation to two thirds 
would be far more cogent than in the qualified cases contemplated in 
the second sentence of paragraph 4, letter (a) and in paragraph 
4(d). The first sentence of paragraph 4, letter (a) can therefore 
only mean 

where the special conditions mentioned in the second sentence of 
paragraph 4a or in paragraph 4d do not occur, the restitution of 
the property must be made in complete good order, i.e. as though ar- 
rangements for its normal maintenance had been made during the 
period in which the owner was dispossessed of it—- 
where the special conditions mentioned in the second sentence of 
paragraph 4a or in paragraph 4d do occur, the compensation of two 
thirds shall be caleulated by taking into account that the property 
would have had to be restored, if restitution had been possible, to 
complete good order, i.e., as though arrangements for normal mainte- 
nance had been made during the period in which the owner had been 
dispossessed of it. 


Finally, with respect to the car, which had been reduced to serap, the 
Commission rejected the Italian contention that the compensation should 
be two thirds of the value of a 1938 Fiat, and instead pointed out that the 
treaty required ‘‘1fot compensation equal to two thirds of what would have 
been the value of the returned property (if restitution had been possible), 
but two thirds of the sum necessary at the date of payment, to purchase 
an equivalent article.’ This meant two thirds of the price of a two-year- 
old Fiat of kind most similar to the 1938 car in question, which had run 
about 5000 kilometers.®° 

In Decision No. 22, of May 8, 1954, the Commission, Professor da Matta 
of Portugal serving as the third member, ruled by majority vote in favor of 
the Italian contention that it lacked competence to give a general opinion 
on the abstract question whether natural persons possessing British na- 
tionality on the requisite dates should have the right to present claims, 


®In the Josiah Gibson claim, Decision No. 6, the Commission on April 14, 1953, 
rejected that part of a claim presented to cover loss of good will of a commercial 
business which came to an end when a British national doing business in Naples was 
interned in a concentration camp. Apart from the abstract question of compensability 
of the loss of good will, the Commission found that ‘‘it is certain that the damage is 
not adduced as a direct consequence of a specific event of war or of measures adopted 
in respect of Mr. Gibson’s property; and therefore the liability of the Italian Govern- 
ment does not exist, either under para. 4 a) or under para. 4 d) of Article 78 of the 
Peace Treaty.’? 
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even though they also possessed Italian nationality. The British Govern- 
ment contended that such persons were entitled to claim under the treaty 
by reason of its specific language. Though the Italian Government re- 
plied that the Commission could not give any opinion on such a question 
except in a specific case, the British relied on the broad language of Article 
83, paragraph 2.1° In holding for the Italian contention, the Commission 
pointed to the need to interpret the treaty in accordance with general 
rules of interpretation. Tq determine the meaning of the treaty, one 
“‘must, as an essential element ... have recourse to the determination 
of the ratio legis of the Treaty.’? The Commission said: 


.. o After all it is always a question of a jurisdictional function. ... 
Despite the designation of Conciliation Commissions (which is ac- 
ceptable when it is a question of the settlement of a dispute between 
a representative of the Government of the United Nation concerned 
and a representative of the Italian Government, being able to settle 
the disputes amicably), they are in cases like the present one, real 
arbitral tribunals. Affirmation which is more than ever evident in 
the case of the addition of a Third Member, when according to para- 
graph 6 of Article 83, the decision of the majority of the members 
of the Commission shall be the decision of the Commission and accepted 
by the Parties as definitive and binding. Which means that its mis- 
sion is not to decide along the lines of what it considers just and 
eqn tatie but to determine the disputes according to the strict rules 
of law.... 

The Conciliation Commission judges: it is not given to it to exceed 
the limits which the Peace Treaty assigns formally to its jurisdiction. 

If it is a question therefore, without any shadow of doubt, of the 
exercise of a jurisdictional function (an authentic interpretation 
would demand, as definition, the agreement of all the contracting 
parties), the authors (denying unanimously the admissibility of an 
unilateral interpretation, in the sense that they exolude the possibility 
of forcing one of the parties to accept an interpretation adopted by 
the other party) if it is the ease, it is repeated, of a jurisdictional 
function, one can only conclude that the Commission must limit its 
activities to determining the disputes arising from claims presented 
according to the terms of Article 78 of the Peace Treaty, the under- 
standing of jurisdiction being the same in international and internal 
law. One cannot exceed the limits which the principles, the text and 
the spirit assign to the competence of the Commission. An interpre- 
tation according to which the Commission would also have the faculty 
to interpret the provisions of the Peace Treaty in an abstract and 
general manner, with obligatory effect for all future cases, would run 
the risk, because it is abusive, of ending in a judgment blemished by 


10 Art. 83, par. 1, provides for establishment of a Conciliation Commission to deal 
with ‘‘any disputes which may arise in giving effect to’? specified articles of tho 
Treaty. Par. 2 adds: ‘‘When any Conciliation Commission is established under para- 
graph 1 above, it shall have jurisdiction over all disputes which may thereafter arise 
between the United Nations concerned and Italy in the application or interpretation of 
Articles 75 and 78 and Annexes XIV, XV, XVI, and XVII, part B, of the present 
Treaty, and shall perform the functions attributed to it by those provisions.’’ Par. 6 
provides: ‘‘The decision of the majority of the members of the Commission shall be 
the decision of the Commission, and shall be accepted by the parties as definitive and 
binding.” 
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excess of power (it would create rules of law, which is not a jurisdic- 
tional function, but a legislative function), a very serious position in 
our case precisely because, according to the provision of paragraph 6 
of Article 83 of the Peace Treaty, the decision is considered as defini- 
tive and binding. 


Even though the treaty did not specifically limit the competence of the 
Conciliation Commissions to concrete cases, it could only by express 
language have given the Commission ‘‘a jurisdiction which is not that 
which is generally attributed to Conciliation Commissions, and which does 
nôt come within their normal function.” The Commission added: 


There is no word in the Peace Treaty which can lead to the conclusion 
that the interpretation of a provision by a consultative opinion, comes 
within the function of the Conciliation Commission. . . . There is no 
indication of the acceptance of this doctrine in the cases—and they 
are very numerous—submitted to the consideration of the Arbitral 
Tribunals or of the Conciliation Commission. On the contrary, a 
Conciliation Commission would not know how to issue the requested 
opinion without infringing the well established principle of inter- 
national law according to which all judiciary procedure arising from 
a juridical question pending between States, calls for the consent of 
these States. 


The Commission concluded by pointing out that the provision empower- 
ing the Commission to determine its own procedure did not affect jurisdic- 
tion, and said: 


International Jurisprudence normally interprets the provisions of 
international treaties in a restrictive manner, as it considers them as 
limitations of the sovereignty of the State, by the application of the 
principle which submits to a restrictive interpretation the clauses 
which derogate from common law. 


Dissenting, the British member referred to the use of ‘‘test cases’’ and 
said that: 


. without violating the acknowledged principles, nor any of the ac- 
cepted rules of international law, an interpretation of the status of per- 
sons possessing dual nationality given in relation to the provisions of 
the Peace Treaty ‘‘even in advance of a concrete case’’ could only help 
the cause of justice, without compromising the rights of the defendant 
state, and would in my opinion conform perfectly with the spirit and 
the letter of article 83 of the said Treaty. 


BOOK REVIEWS AND NOTES 


Mezhdunarodnoe Pravo [International Law]. By V. I. Lisovsky. Kiev: 
Kiev State University, 1955. pp. 477. Appendix. 21 Rubles. 


Appearance of the first general textbook on international law since 
Stalin’s death is something of an event in the U.S.S.R. It is remarkable 
that it comes from the pen of a relatively unknown scholar and from Kiev 
rather than Moscow. If it can be accepted as representative of the post- 
Stalin line, it indicates that there has been little change of direction in 
international law as viewed by Soviet scholars since the beginning of the 
Khruschev policy of moderation. The spirit of ieee s oratory still 
haunts the pages of this book in such passages as: 

The Imperialist bloc conducts a struggle against the sovereignty of 
other states, uses its diplomatic and consular apparatus for espionage 
and to direct the underground in the Peoples’ Democracies and in the 
U.S.S.R., rudely breaks international treaties, builds aggressive blocs 
of various types using them to conduct a reactionary policy against 
the U.S.S.R. and the countries of the Peoples’ Democracies. 

Kelsen, Verdross, Pitman Potter, Scelle and Lauterpacht are described 
as ‘‘minstrels of the American imperialists,’’ while Clyde Eagleton, James 
Brown Scott, Parry and Spykman are said to have borrowed the arguments 
and ideas of the German Fascists and to be trying to create a world state 
dominated by the U.S.A. The International Law Commission is presented 
as the arena of struggle between the camp of peace and democracy, led by 
the U.S.S.R., and the camp of war and lawlessness, led by the U.S.A. 

Most of the positions on specific issues are familiar to those who have 
followed earlier Soviet literature. For example, treati&s are still heralded 
as the principal source of international law, but the author presents a 
surprise in saying that decisions of international organizations are today 
a source of law even for states not taking part directly in their adoption. 
One wonders whether this view would be held if the U.S.S.R. did not par- 
ticipate, and how it squares with the Soviet objection to the Security 
Council’s decision to enter the Korean conflict after the Soviet ‘‘walk-out.’’ 
There is no frank statement such as has appeared in an earlier text by 
Judge Kozhevnikov to the effect that the U.S.S.R. will pick and choose the 
norms it wishes to accept from the present body of international law, but 
this is the implication of the Ukrainian author. He says that pacta sunt 
servanda is supported as a principle of international law not because it is 
a juridical norm, but only because it is a logical premise for all co- 
ordination of law generally. The maxim will not require support of an 
‘“unequal’’ treaty, nor of one violating international law. There is no 
suggestion that an international court should determine inequality or 
illegality. 

Theoretical problems are touched upon only lightly in contrast to their 
treatment in previous works by Korovin and Kozhevnikov. There is no 
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discussion of the question whether international law is bourgeois or so- 
cialist in character or an amalgam, or whether a new socialist international 
law is being born. The author sidesteps the whole philosophical argument 
of previous years as to whether form and content are indivisible, for he 
states, without any argument: 


In analyzing norms of international law one must distinguish the form 
from the substance of each norm. 


The Suez issue is anticipated by a section,in which the author states 
that American monopolists bought the Vatican’s shares in the Canal 
Company in 1948 so as to be able to participate as shareholders in the 
affairs of the Canal. He proceeds to argue that American monopolies are 
trying to establish their control over the Suez Canal and to transform 
it into their base. The earth satellite issue is not treated at all, but in his 
discussion of airspace the author makes no claim to jurisdiction beyond 
a 75-kilometer limit. 

The United Nations Charter and the Statute of the International Court 
of Justice are printed in the Appendix, together with a bibliography of 
pre-revolutionary and Soviet works. This bibliography is selective. It 
omits Korovin’s much discussed early work, International Law of the 
Transitional Period, and it includes nothing by Eugene B. Pashukanis. 
The latter was declared an enemy of the people in 1937 and denounced 
in part for his work in international law. Pashukanis’ restoration to 
favor posthumously in September, 1956, may bring a return of his works 
to Soviet bibliographies and a return of his idea that international law is 
bourgeois in form, but useful to Soviet socialism and therefore to be sup- 
ported. The trend in this direction may have begun, if we are to believe 
reports that Judge Kozhevnikov told an audience of Japanese professors 
in August, 1956, that he had withdrawn from his earlier view that a social- 
ist international law was in process of development. 

Jonn N. HAZARD 


Die Sowjetische Zwölfmeilenzone in der Ostsee und die Freiheit des Meeres. 
By Hans-Albert Reinkemeyer. (Max Planck Institut für Ausländisches 
Öffentliches Recht und Völkerrecht. Beiträge zum Ausländischen Offent- 
lichen Recht und Völkerrecht, Heft 30.) Cologne and Berlin: Carl 
Heymanns Verlag, 1955. pp. 175. Appendix. DM. 24.50. 


In this timely and competent study, the author analyzes and criticizes 
the Soviet claim to a 12-mile zone of territorial waters in the Baltie Sea. 
He reaches the conclusion that the claim is unfounded in international 
law. Although in his opinion there is no principle of general international 
law prescribing a uniform width of territorial waters, a state is not free 
to extend its sovereignty to waters beyond the limits previously established 
in the region concerned. To be valid, such an extension must be recognized 
by other states. In the Baltic, the generally recognized width of the 
territorial sea is 3 or 4 miles. In 1909, Russia introduced a 12-mile customs 
zone, but this was not a claim of sovereignty. During the Soviet period, 
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until World War II, Russian territorial waters in the Gulf of Finland— 
the only part of the Baltic then adjacent to Russian territory—were defined 
by a treaty with Finland as extending four miles from the coast. The 
Soviet ordinance of 1927, establishing generally a 12-mile zone, was by its 
own terms not applicable to waters the limits of which were governed by 
a treaty. It was only after the incorporation of the Baltie states during 
World War II that the Soviet Union began to claim a 12-mile zone in the 
Baltic. Since Sweden and Denmark have protested this claim, and the 
German Federal Republic has maintained silence, the claim cannot be re- 
garded as recognized. Furthermore, in the author’s opinion, ‘‘security’’ 
is not a sufficient ground for an extension of territorial waters in these 
circumstances. 

In the course of his study the author reviews concisely and skillfully 
such diverse matters as the general Soviet attitude toward international 
law, the development and the present state of the law of territorial waters 
and contiguous zones, the legal nature of Soviet claims, the meaning of 
the freedom of the seas, the continental shelf doctrine, the history of the 
attempts to treat the Baltic as a ‘‘closed sea,” and the evolution of the 
position of Russia and other Baltic countries with respect to the width of 
territorial waters. Not in consonance with the practice of some nations, 
including the United States, is the author’s apparent opinion that zones 
forbidden to merchant vessels may not be established in territorial waters 
(p. 37). An appendix contains excerpts from Soviet legislation and from 
the diplomatic correspondence between Sweden and the Soviet Union in 
1951. 

The book is essentially an able presentation and defense of a position 
very similar to that of the Scandinavian states with respect to the width 
of territorial waters in the Baltic and elsewhere. It is instructive to com- 
pare and contrast it with the Soviet position as pfesented by A. N. 
Nikolayev in a volume which apparently was not available to Mr. Reinke- 
meyer.” 

OLIVER J. Lissrrzyn 


The Concept of War in Contemporary History and International Law. 
By Lothar Kotzsch. (No. XVII, Etudes d’Histoire Economique, Politi- 
que et Social.) Geneva: Librairie E. Droz, 1956. pp. 311. Bibliog- 
raphy. 


The book ‘‘starts from the premise that de facto war, i.e., war in the 
material sense, has been accorded its own status in international law” 
(p. 17); it concludes that the transposition of the social phenomenon 
‘‘war’’ into international law ‘‘has been expressed by the broadening of 
the state-of-war concept into a concept of war in the formal and material 
senses’’ (p. 297). The traditional state-of-war doctrine of the nineteenth 
century distinguished between war in the sense of international law and 
sociological de facto war, called reprisal, intervention or police action; 


18ee note by Gene Glenn on the Swedish-Soviet controversy, 50 A.J.LL. 942 (1956). 
2See review in 49 A.J.LL. 592 (1955). 
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the latter was not conceived as related to application of the laws of war. 
The recognition of material war in the province of international law has 
profoundly altered the legal approach to the concept of war, which can no 
longer be considered in abstracto because application of certain funda- 
mental laws of warfare have become independent of the consent of the 
belligerents. The dichotomy, war and measures short of war, has now 
become a trichotomy ; formal war, material war, and armed force short of 
war; the last of these does not produce application of the rules of warfare. 
Finally, the attempt of erudite writers to confer arbitrary power on the 
United Nations Forces as to the application of the laws of war ‘‘in wars 
of sanction” bitterly failed, and the United Nations has rediscovered the 
utility and legal advantages of neutrality. The legal consequences of this 
differentiation were not made apparent for this reviewer. 

The book is a mine of information; it covers a wide range of topics 
and reflects wide reading; it brings in many cases and much information 
concerning the legal treatment of recent conflicts. It is well organized 
and gives thorough documentation. To anyone interested in the legal 
status of war, Mr. Kotzsch’s book should be very useful. 

CLYDE EAGLETON 


China and Soviet Russia. By Henry Wei. Princeton, N. J.: D. Van 
Nostrand Company, Inc., 1956. pp. xvi, 379. Index. $7.50. 


In this book there is presented an account not only of Chinese-Soviet 
Russian relations (which date only from 1917) but, briefly, of Russo- 
Chinese relations during the short period between the Chinese Revolution 
(1911) and the Russian Revolution (1917) and, extensively, of action and 
reaction in the Far East and in Europe and in the United States, with the 
Soviet Union in the middle position, China and Japan on the Eastern end, 
and Germany, Great Britain, France and the United States on the Western 
end. 

The author is a Chinese. He has lived in the United States long 
enough to have become thoroughly familiar with American ways, methods 
and processes—in academic and in other contexts. He is one of the many 
who have had graduate training in the field of international relations under 
Professor Quincy Wright at the University of Chicago. 

In the introduction, Professor Wright quotes from an address by Dr. Hu 
Shih wherein that truly learned and thoughtful scholar and diplomatist 
declared six years ago that ‘‘China’s woe began ... when she was 
invited by the United States Government to sign the Declaration of the 
United Nations... .’’ That statement referred, of course, as is shown 
in the context, to a woe which has befallen China-—and the United 
States—during recent years. But for the seed and the soil whence has 
come this woe one must look back to the moment when, at the end of the 
fifteenth century, the Russians crossed the Urals eastward, and to the later 
but still long-ago moment when, in their conquering advance toward the 
Pacific, Russian forces began encroaching upon and seizing parts of the 
far-flung and amorphous domain of a state and rulers, China and the 
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Manehus, who were not prepared effectively to resist. However, in this 
book, Dr. Wei is dealing not with Tzarist Russia’s relations with the 
Chinese Empire but with Soviet Russia’s relations with the Republic of 
China. 

Speaking of the book itself, Dr. Wright poses several questions and 
affirms that Dr. Wei tells how things have happened rather than why, 
“lets the facts tell the story.’? Dr. Wei, in his Preface, also poses several 
questions and declares: ‘‘This book endeavors to answer these questions’? 
and ‘‘The viewpoints expressed in this work are governed by the data 
presented. These data are culled from a large variety of published 
sources.” (The extent and the character of these sources are indicated 
in the footnote references and in a well-ordered working bibliography.) 

In the text, Dr. Wei has achieved a comprehensive setting forth and 
tying together of essential facts, with an adherence to chronological se- 
quence and an objectivity as regards deductive interpretation which 
render the book as a whole a real contribution—reliable, readable and 
concise—toward knowledge and understanding of the policies, decisions, 
operations and eventuations whence have come the situation which now 
prevails in Soviet-Chimese relations, and of the problems with which the 
world is confronted by virtue of those developments. 

Most useful for the purposes of the general reader—and in some respects 
those of the specialist—are Professor Wright’s ‘‘Introduction,’’ the au- 
thor’s ‘‘Preface’’ and the author’s ‘‘Summation and Interpretation”’ 
(Chapter 15). Most valuable for particular purposes of the specialist are 
those chapters which deal with ‘‘China’s Accusation of the USSR in the 
United Nations” (Chapter 12) and with ‘‘The New Sino-Soviet Treaty and 
Agreements” (Chapter 13). Probably most interesting and instructive for 
American readers are the passages passim and the whole of Chapters 10 
and 11 which collectively tell the story of how it came,about that in China 
the Nationalists were defeated, the Communists were victorious and the 
United States now has in the Far East a new, powerful and bitter enemy. 
Probably most replete with information new to Western readers is Chapter 
14 which deals with ‘‘Sino-Soviet Friendship and Cooperation.’’ 

A. few ‘‘errors of imprecision’? may be regarded as adjectival rather 
than seriously substantive. For example: A statement that in April of 
1927 Chiang Kai-Shek ‘‘started his drastic campaign against Communists’? 
(p. ix) should, for perspective, be preceded by mention of what the 
Communists had first done against Chiang. The statement that at Nan- 
king in that same year ‘‘British and American warships resorted to direct 
intervention and opened a barrage of gunfire on the city’’ (p. 66) is a 
reiteration of a long popular but distorted account: the simple facts are 
that a lawless unit of Chinese troops had entered Nanking and had killed 
several ‘‘foreigners’’; the remaining foreigners—men, women and chil- 
dren—had taken refuge in a compound on a hilltop inside the city and 
near to a segment of its wall; some of the troops were about to assault the 
compound; the warships (destroyers) under reference laid down a barrage 
not of ‘‘gunfire on the city” but of pinpointed protective shelling around 
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the beleaguered compound. Better than to say, after mentioning Pearl 
Harbor, that ‘‘Soon afterwards the United States declared war on Japan,” 
would be to say that Japan declared war and the United States replied 
with a declaration that there existed between it and Japan a ‘‘state 
of war.” 

Among matters of which, in view of the wide range of the data pre- 
sented, there might have been but apparently is no mention are: The 
account given by Mr. Byrnes of the drafting by him and Mr. Cohen, the 
signing by President Truman, and delivery to the Soviet authorities of a 
formal invitation to the Soviet Union to enter the war against Japan; 
and the accounts variously given of the long withholding by the Soviet 
Government from its allies of information regarding the approaches made 
to it by the Japanese on the subject of negotiating toward bringing the 
war to an end. On the whole, though, there seems to be little of any conse- 
quence that the author has not mentioned in one way or another in the 
course of his full but concise narration. 

There are appended texts or parts of texts of documents chosen with 
unusually discriminatory respect for the principle of pertinency and real 
usefulness in relation to what precedes. And there is—as there should be 
with every such book but all too often is not—a good index. 

STANLEY K, HORNBECK 


How Communists Negotiate. By C. Turner Joy. With a Foreword by 
General Matthew B. Ridgway, U.S.A. (ret.). New York: Macmillan 
Co., 1955. pp. xiv, 178. $3.50. 

The United States in World Affairs 1953. Edited by Richard P. Stebbins, 
with the assistance of Grant S. McClellan. Introduction by Grayson 
Kirk. (Published for the Council on Foreign Relations.) New York: 
Harper & Brothexs, 1955. pp. xii, 512. Index. $5.00. 


As Senior Delegate and Chief of the United Nations Command Delega- 
tion at Panmunjon, the late Admiral Joy had ample opportunity to observe 
Communist negotiation techniques. He describes them graphically in this 
small volume. According to his report, Communist negotiators pay much 
attention to the stage setting, with due regard, for instance, for maintain- 
ing face. They are selected carefully, with force of intellect the primary 
consideration, and reputation, rank, and position a secondary considera- 
tion. They ‘‘seek an agenda composed of conclusions favorable to their 
basie objective and create ‘incidents’ caleulated to provide them with 
negotiating advantages and propaganda’’ opportunities (p. 30). Their 
delaying techniques are assisted by the American concern for human 
suffering. Wearying tactics include the endless repetition of demands. 
The negotiators strive to reduce the effectiveness of armistice provisions 
for supervision and investigation and seek to secure a veto over all en- 
forcement action. Spurious issues are introduced and used as bargaining 
points. Truth is denied or distorted. Western concessions are regarded 
as a sign of weakness and invite pressure for more. Agreements that have 
been reached are denied without embarrassment. 
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Admiral Joy learned these lessons from bitter personal experience. 
But since Communist negotiation tactics are nothing new in the experience 
of American generals—-for instance, in Berlin and Vienna—one wonders 
why he was not briefed on their peculiarities and warned in advance on 
what to expect. 

Admiral Joy’s quarrel, however, is not only with the Communist ne- 
gotiators in Korea. He is also very critical of ‘‘Washington’’ (which may 
be a reason why Senator William E. Jenner ‘‘encouraged’’ him to write 
this book (p. viii))—its directives, mistakes, and especially ‘‘the failure 
to take punitive action against Red China’’ and the ‘‘restraints imposed 
upon the United Nations Command forces in Korea ... [which] were 
not allowed to attack the enemy in the most effective manner nor with 
the most effective weapons”? (pp. 163-165). As Admiral Joy saw it: 


It seemed to us that the United States Government did not know ex- 
actly what its political objectives in Korea were or should be. As a 
result, the United Nations Command delegation was constantly looking 
over its shoulders, fearing a new directive from afar which would re- 
quire action inconsistent with that currently being taken. ... The 
principal reasons for seeking an armistice in Korea when and how we 
did will not bear critical examination. (pp. 173-175.) 


The author also discusses the prisoner-of-war issue on which he dis- 
agreed strongly with the United Nations Command. In his view, insisting 
on ‘‘voluntary repatriation cost us over a year of war, and cost our United 
Nations Command prisoners in Communist camps a year of captivity. 
The United Nations Command suffered at least 50,000 casualties in the 
continuing Korea war...’’ (p. 152). And he adds: ‘‘Whatever tem- 
porary loss of prestige in Asia Communism suffered from the results of 
‘voluntary repatriation’ has long since been overtaken by Communism’s 
subsequent victory in that area’’ (ibid.). He also feels that the Com- 
munists had some sound reason on their side when they ‘‘contended that 
the United Nations Command had no right to withold repatriation of cer- 
tain prisoners of war merely because these prisoners expressed opposition 
to being repatriated’’ (pp. 146-147). 

Admiral Joy’s anti-‘‘Washington’’ story must be respected for its 
forthrightness. It must also be examined carefully when the documents 
become available, so that, we may have a well-rounded picture of the Korea 
Armistice situation. At least in part, it is still shrouded in mist. Some 
of the latter may have originated in Foggy Bottom, but, it would appear, 
it also came from both ends of Pennsylvania Avenue and from America’s 
restless Main Street as it approached and entered a presidential election 
year. 

In the 1953 volume of this standard annual résumé of the United States 
in world affairs, Mr. Stebbins deals in his lucid and objective way with 
the manifold events of the year which saw new men taking over both in 
the White House and the Kremlin, the end of the Korean War, the ouster 
of Mossadegh, the execution of Beria, the June 17 revolt in East Berlin, 
and Adenauer’s election triumph, as well as many other events and develop- 
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ments. There was also the inability of the West to arrive at a unified 
policy toward Communist China. At home it witnessed the ‘‘clean-up’’ 
of the State Department and Foreign Service, the McCarthy attacks on 
the United States information program in foreign countries, and the 
struggle over the Bricker Amendment. 

The appended Chronicle of World Events and Selected Bibliography 
are welcome, as is the careful documentation. 

JoHN Brown Mason 

Principes de Droit International Privé Applicables auz Actes Accomplis 

et aux Faits Commis à Bord d’un Aéronef. By Flavio de Planta. 

Geneva: Librairie E. Droz, 1955. pp. 188. 


A transaction or an event with possible legal consequences takes place 
on board an aireraft. For choice-of-law purposes in private law, in what 
country should it be deemed to occur? This, in the broadest terms, is the 
problem to which Doctor de Planta addresses himself. Since there are 
but few statutory provisions and virtually no decided cases in point, the 
problem is discussed very largely in terms of principle and policy, with 
special reference to Swiss law. The main conclusions are as follows: 
(1) A transaction or event which occurs in an aircraft on the ground 
within the territory of a country should be deemed to take place in that 
country; (2) with respect to aircraft in flight, the prevalent rule of positive 
law is that the transaction or event is deemed to take place in the country 
over which the aircraft is flying at the moment of the occurrence; but, in 
view of the increasing speed of flight and the consequent difficulty of 
determining the precise location of the aircraft at a particular time, the 
preferable rule, already incorporated in the legislation of a few states, is 
to regard the transaction or event as occurring in the country of the 
nationality of the’ aircraft. The author argues his position well, but 
fails to note the difficulty to which the solution proposed by him may give 
rise in the case of an aircraft having the nationality of a federal state 
(such as the United States or Canada) composed of entities with different 
private law systems. He seems to assume, moreover, that it is desirable 
to have a rigid rule, with no discretion left to the court to consider other 
factors. At the end of the book, the author appends, as an example of 
concrete application, a discussion of the effect of birth on board an aircraft 
on the nationality of the child. To an Anglo-American lawyer, who nor- 
mally regards nationality as a matter of public rather than private law, 
the example seems ill chosen. It is typical of the tendency of the author 
to ignore Anglo-American concepts and ways of thought. There is no 
mention, furthermore, of the possibility of dual nationality and of the 
application for certain purposes of the principle of effective nationality. 
Despite these and other limitations, the book merits the attention of all 
those who are interested in air law or in private international law. 


OLIVER J. Lissirzyn 
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Constitutions of Nations. (2nd ed.) 3 vols. By Amos J. Peaslee. The 
Hague: Martinus Nijhoff, 1956. Vol. I: pp. xxvii, 896; Vol. II: pp. xii, 
881; Vol. ILI: pp. xii, 919. Index. $22.50. 

International Governmental Organizations, 2 vols. By Amos J. Peaslee. 
The Hague: Martinus Nijhoff, 1956. pp. 1564. $15.00. 


The sets of books listed above grew out of the summer week-end visit 
in 1946 of a group of thinkers in the international law field to the summer 
home of Ambassador Amos J. Peaslee at Mantoloking, New Jersey. The 
group of visitors included Ralph G. Albrecht, George Agnew Chamberlain, 
Frederic R. Coudert, Willard B. Cowles, Wadsworth Cresse, Jr., John 
Erskine, George A. Finch, Christopher B. Garnett, John N. Hazard, 
Martin Hill, Manley O. Hudson, Wilfred Jenks, Alfred D. Lindley, 
Harold H. Martin, John J. McCloy, Gerald J. McMahon, John W. Nason, 
Harold E. Stassen, Dorothy Stratton, Edgar Turlington, William Roy 
Vallance, Sarah Wambaugh, and Thomas Raeburn White. 

Ambassador Peaslee is presently Deputy to Governor Harold E. Stassen, 
the Assistant to the President, for disarmament matters. He was formerly 
Ambassador of the United States of America to Australia. He is a well- 
known expert on international law, having been in the field since World 
War I. 

These two sets of volumes constitute important sources of materials for 
the future development of international law—especially the development 
of international law looking toward the peaceful settlement of international 
problems. 

The set, Constitutions of Nations, contains the basic constitutional writ- 
ings of some 89 nations. This is the second edition, the first having been 
published ten years ago. This edition contains the present constitutions 
of those many nations which underwent domination, liberation or upheaval 
following the close of World War II. 

The set, International Governmental Organizations, contains, for the first 
time, a compilation of the constitutional papers of some 119 international 
organizations. These latter papers include not only the basic charters 
of the international agencies, but also such important documents as the 
agreements between the agencies and the United Nations. The complete- 
ness of this set is marred by the absence of the Statute of the International 
Atomie Energy Agency, which was not put into final form and signed 
until October 26, 1956, after this set had been printed. 

It is indeed fortunate that these two collections have appeared at a time 
when there is so much interest in the peaceful solution of international 
difficulties. The Constitutions of Nations provides the basic materials for 
seeing that international problems are resolved to the greatest extent 
practicable within the normal legal procedures of the nations involved. 
Thus, when the new International Atomic Energy Agency has to consider 
the legal techniques to implement its inspection and control systems, this 
set will supply invaluable source materials for finding the techniques which 
will be common to the greatest number of nations, and for helping deter- 


144 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


mine the variations required to fit these legal techniques into the legal 
system of the nation with least possible disruption. Indeed, a judicious 
use of the information in these volumes might go far to eliminate the fear 
or many nations that the new agency will unduly interfere with the 

“sovereign rights” of the nations. 

The International Governmental Organizations will be of great interest to 
that growing group of persons, both in government and in business, who 
have to deal with international agencies. It will also be of importance to 
those closely connected with the establishment of new international agen- 
cies, since it contains guideposts to many ideas already in use. 

Both collections represent a wealth of meticulous detailed work in find- 
ing, translating, printing, checking and analyzing the important documents, 
Altogether the 5 volumes constitute 4260 pages of precise collation. Both 
sets of papers follow the same format. There is an introduction by 
Ambassador Peaslee giving, in quantitative terms, summaries of the vari- 
ous provisions. In the set of Constitutions of Nations, for instance, at- 
tention is given to the number of different sources of power to enter into 
the constitutional document. The body of each set consists of the basic 
documents (in English) of the nations or international organizations in 
the alphabetical order of their names. Each set of documents is immedi- 
ately preceded by a summary of the important provisions and is followed 
by a helpful bibliography of publications discussing the constitutional 
documents. However, Constitutions of Nations has one additional feature: 
Ambassador Peaslee has carefully analyzed the important provisions of 
the various constitutions in tabular form for very easy study and com- 
parison. This is an extremely painstaking analysis in very readily un- 
derstandable form. Particular attention is also given to the number and 


kinds of clauses guarantecing human rights. 
s Grorce NORRIS, JR. 


Das Bonner Grundgesetz. By Hermann von Mangoldt. Second revised 
edition by Friedrich Klein. Part I. Berlin and Frankfurt/Main: Ver- 
lag Franz Vahlen, 1955. pp. xii, 852. DM. 24.00. 

Vélkerrechtliche und Staatsrechtliche Abhandlungen. Carl Builfinger 
gewidmet zum 75. Geburtstag am 21. Januar 1954. By Georg Schreiber 
and Hermann Mosler. (Max Planek Institut fiir Auslindisches Offent- 
liches Recht und Völkerrecht. Beiträge zum Auslindischen Öffentlichen. 
Recht und Völkerrecht, Heft 29.) Cologne and Berlin: Carl Heymanns 
Verlag, 1954. pp. viii, 557. 


A. standard work on constitutional law in the German Federal Republic 
by the late Professor Hermann von Mangoldt is being revised by the well- 
known jurist, Professor Friedrich Klein of the University of Münster, 
Its Part I—three more parts will be published later—discusses the historical 
background of the Bonn Basie Law, the principles and problems of its 
interpretation, and its relations to Allied Occupation Law (pp. 12-16, 140- 
144). In the examination of its structure and style, the author refers 
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with apparent approval to another writer’s characterization of the Bis- 
marck Constitution of 1871 as a ‘“‘diplomatie document,” the Weimar 
Constitution of 1919 as a ‘‘combination of popular catechism and consti- 
tutional law,” and the Bonn Basie Law of 1949 as a ‘‘piece of artful 
juristic architecture.” Though the result of the ‘‘industrious efforts of 
lawyers’’ (p. 17), the document is not free from stylistic flaws, gram- 
matical faults, textual awkwardness, and passages difficult to fathom. It 
has also been criticized repeatedly for its tendency to ‘‘regulate’’ too many 
different things instead of Ikaving them to constitutional development. 
The larger part of the book, however, is devoted to what has been called 
the ‘‘showpiece’’ of the Constitution—its Articles 1 to 11 dealing with the 
Basic Rights (and duties) of German citizens. Professor Klein deals 
with the subject at great length (pp. 51-352), with scholarly competence 
and careful documentation. However, only a few non-German authors 
are cited—none at all on Occupation Law, which certainly has been ex- 
amined carefully by scholars in several countries. A similar comment can 
be made on the sections on Human Rights (pp. 55-56, 97-100, 155-158), 
where, for instance, ‘‘E. H. Carr, Benedetto Croce, Mahatma Gandhi, 
Harold J. Laski, S. de Madariaga, Jacques Maritain [and] Quincy Wright” 
(p. 57) are referred to without specific mention of any of their pertinent 
writings, except for one article. 

Article 25 of the Bonn Constitution which deals with the status of 
international law in the Federal Republic will be included in a forthcoming 
Part of this book (p. 144). 

The nineteen contributions in the Festschrift for the Director of the 
Max Planck (formerly Kaiser Wilhelm) Institute for Public Foreign and 
International Law during ten post-World War II years, reflect Professor 
Bilfinger’s lifetime interests in the fields of federalism, law and polities, 
and international law. They fall into the same categories. Topically, 
they range from questions of ‘‘Self-Government Rights of Local Com- 
munities’? (Karl Joseph Partsch) under the Bonn Constitution and ‘‘Inter- 
national Relations between Universities in the Later Middle Ages’’ (An- 
neliese Maier), to ‘‘The Expulsion [of foreigners] from the Federal Re- 
public’’ (Walter Jellinek), ‘‘ Historical Plans for European Constitutions’’ 
(Ellinor von Puttkammer), ‘‘Foreign Policy Determination in the Con- 
stitutional System of the Federal Republic’? (Hermann Mosler), ‘‘Church 
Law and Church History’’ with special reference to international law 
(Georg Schreiber), ‘‘The Duty of the Federal Government to Keep the 
Bundesrat Informed” on the conduct of national affairs (Adolf Schiile), 
to ‘‘Historical Research and Thinking in International Law” (Arthur 
Wegner), ‘‘ What Is Positive International Law?” (Helmut Strebel), ‘‘The 
Status of non-Members of the United Nations” (Ulrich Scheuner), ‘‘The 
International Status of Jerusalem’’ (Günther Weiss), comments on ‘‘The 
Draft of a Treaty on the Constitution of the European Community’’ 
(Hans-Joachim von Merkatz), ‘‘The Struggle over the Bricker Amend- 
ment” (Erich Kraske), and others. These articles testify to the wide 
range of scholarly interests among the members and friends of the famous 
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Institute founded by Viktor Bruns, and are in line with its international 
standing. Many readers will be especially interested in the article ‘‘Doc- 
umentation and Scholarship’’ (Erich Pietsch), which deals with the ever 
increasing difficulty of keeping up with new publications, with the implied 
danger of having to look up so many references that time gets short for the 
actual writing. The author has specialized for some time in examining the 
future possibilities of applying mechanized methods to research. Tens of 
thousands of new books and 3,000,000 articles in 30,000 professional jour- 
nals each year are hard to cope with. Judging by the silence of the writer 
on this point, research in international law and relations seems to be less 
subject to mechanical progress than chemistry, which is endowed with 
larger funds anyway. 
Jonn Brown Mason 
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ung englischer Urteile in Deutschland (pp. 215-224), Ernst J. Cohn; Die Stellung 
fremder Funkstellen im Hoheitsgebiet eines anderen Landes auf Grund des Interna- 
tionalen Fernmeldevertrages (pp. 225-241), Ministerialdirektor Dr. Schuster and Min- 
isterialrat Dipl.-Ing. Pressler; Grundlagen des allgemeinen und regionalen Funkvertrags- 
rechts (pp. 242-253), Johann Joeden; Der Schutz der Kinder im Völkerrecht (pp. 254- 
263), Hellmuth Hecker; Die Spattungstheorie im Falle der Konfiskation von Aktion- 
Grsrechten (pp. 263-270), Ignaz Seidl-Hohenveldern; Zuständigkeit zur Rundfunk- 
gesetzgebung (pp. 271-285), ©. H. Ule; Urteil des Bundesverwaltungsgerichts (pp. 
286-291), Hans Schröder; Deutsche Hypotheken im internationalen Erbrecht (pp. 291- 
296), Hans W. Baade. 

JURIDICAL Review, August, 1956 (Vol. 1 (mew series), No. 2). Divine Justice and 
Human Justice (pp. 147-157), Giorgio Del Vecchio. 

MITTEILUNGEN DER DEUTSCHEN PaTENTANWALTE, April, 1956 (Vol. 47, No. 4). 
Artikel 2 des Unionsvertrages [for the protection of industrial property] und die 
Gegenseitigkettsklausel (pp. 65-67), Robert Koenigsberger. 

NEDERLANDS JURISTENBLAD (Zwolle), May 26, 1956 (Vol. 30, No. 21). De godsdienst- 
vrijheid in de conventie van Rome et het processieverbod (Religious liberty under the 
Rome Convention on Human Rights and the Netherlands prohibition of processions) 
(pp. 441-449), F. H. van der Burg. 
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——, August 18, 1956 (Vol. 30, No. 28). Misbruik van namen en emblemen van 
voll-cnrechtelijke organisaties (Misuse of names and emblems of agencies under public 
international law) (pp. 628-629), J. W. van der Zanden. 

——, October 6, 1956 (Vol. 30, No. 34). Het Zeekanaal van Suez (The Maritime 
Canal of Suez) (pp. 761-770), J. W. van der Zanden; Het binnenkomen van vreemde 
militaire luchtvaartuigen in vredestijd (The entry of foreign military aircraft in time 
of peace) (pp. 771-777), W. P. Heere. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL Recut, October, 1956 (Vol. 3, No. 
4). Quelques notes sur la Conférence de La Haye de droit international privé (pp. 
307-314), M. H. van Hoogstraten; The International Court of Justice—Admissibility of 
Hearings of Petitioners by the Committee on South West Africa (pp. 315-323), J. H. W. 
Verzijl; Les Fondements du Droit Parlementaire européen (pp. 324-341), M. Van dor 
Goes van Naters; Les Limitations ratione temporis dans l’Application de la Clause 
Facultative (pp. 342-354), J. G. Sauveplanne; Resistance Movements in Occupied 
Territory (pp. 355-384), W. J. Ford. 

NORDISK Tmssxrirr ror INTERNATIONAL Ret oG Jus Gentium, 1956 (Vol. 26, No. 
1). Den Sovjetiska Uppfattningen om Folkrätten (pp. 3-11), Tauno Suontausta; 
Antarktis’? Rettslige og Politiske Stilling (pp. 12-24), Frode Nilsen; The Korean 
Question and the United Nations (pp. 25-36), D. H. N. Johnson; Gjensyn med Ihlen 
erllaeringen (pp. 37-47), Edvard Hambro; Bjergning af Vrag fra Havbunden (pp. 48- 
67), Carl Aage Nørgaard. 

ÖSTERREICHISCHE ZEITSCHRIFT FUR ÖFFENTLICHES Recut, June, 1956 (Vol. 7, 
No. 3). Le Cachemire: Aspect juridique du confit Indo-Pakistanais (pp. 296-308), 
C. H. Alexandrowiez-Alexander; Der vélkerrechtliche Begriff der Regierung (pp. 309- 
819), Helmut Strebel; Zum vélkerrechtlichen Status der Himalaya-Staaten (pp. 320- 
334), Fritz Bleiber; Internationale Organisationen als Handlungseinheiten in der 
Volkerrechtsgemeinschaft (pp. 335-372), Karl Zemanek. 

OsTEUROPA-RECHT, October, 1956 (Vol. 2, No. 2). Die deutschen Altvermégen in den 
Staaten Osteuropas als objekt sowjetischer Reparationspolitik (pp. 256-273), Ehren- 
fried Schiitte; Der sowjetische Begriff der Aggression (pp. 274-285), Lothar Schultz; 
Sowjetunion und Genfer Kriegsgefangenen-Konvention von 1949 (pp. 286-294), Andreas 
Brockhaus; Der Warschauer Juristenkongress 1955 (pp. 297-298), Curt Poralla. 

UNIVERSITY or PENNSYLVANIA Law Review, May, 1956 (Vol. 104, No. 7). Civil 
Law Influences on the Common Law—Some Reflections on ‘‘Comparative’’ and ‘*Con- 
trastive’’ Law (pp. 887-926), Jerome Frank. 

, June, 1956 (Vol. 104, No. 8). The Copyright Law—A Reappraisal (pp. 1025- 
1063), Herman Finklestein. 

Potfrica INTERNACIONAL, January-March, 1956 (No. 25). La independencia de 

Marruecos (pp. 9-25), José Marfa, Cordero Torres; De la guerra fria a la pas incómoda 
(pp. 27-35), Camilo Barcia Trelles; La Transcaucasia (pp. 37-58), Casimir Smogorzew- 
ski; Reflexiones sobre el problema de Argelia (pp. 59-73), Leandro Rubio Garcia; En 
Torno al Pacto de Bagdad (pp. 75-82), Alberto Pascual Villar; Le Politica Inter- 
nacional en el Primer Trimestre de 1956 (pp. 85-91), Fernando Murillo Rubiera. 
, April-June, 1956 (No. 26). Una Nueva Etapa en el Proceso de la ‘‘ Guerra 
Fria’’ (pp. 9-29), Camilo Barcia Trelles; Las Reformas Politicas del Sistema Fepre- 
sentative en la O.N.U. (pp. 31-51), Luis García Arias; Algunas Consideraciones acerea 
de los Ultimos Cambios en la Conducción Politica de la U.R.S.S. (pp. 53-65), Alberto 
Faleionelli; La Situación de la Ucrania soviética en las Actuales Relaciones entre 
Oriente y Occidente (pp. 67-80), W. Markus; Egipto ante Europa, Israel y el Mundo 
Arabe (pp. 81-87), Gil Benumeya; La Politica Internacional en el segundo trimestre de 
1956 (pp. 91-98), Fernando Murillo Rubiera. 

Právny Oxzor, 1956 (Vol. 39, No. 7). K vývoju problému odzbrojenia po ruhej 
svetovej vojne (pp. 420-432), Ján Tomko. 

REVISTA DE DERECHO Y CIENCIAS POLITICAS (UNIVERSIDAD NACIONAL Mayor DE SAN 
Marcos), 1954 (Vol. 18, Nos. 1-3). Derechos de Autor (pp. 5-44), Manuel Sánchez 
Palacios. 
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Revista FACULTAD DE DERECHO (UNIVERSIDAD NACIONAL DE Tucuman), 1955 (No. 
12). Origen, Estructura y Caracteres de la Ciudad del Vaticano (pp. 97-118), Nazareno 
Roneella; Plataforma Continental (pp. 119-181), Roque Raúl de Majó; Nota sobre la 
Relacion Juridica Extrenacional (pp. 155-167), Quintin Alfonsin; Reforma del Derecho 
Internacional Privado Argentino (pp. 169-213), Werner Goldschmidt; Sistema y Prin- 
cipios en el Derecho Internacional Privado (pp. 215-234), Werner Goldschmidt; As- 
pectos Jurídicos de la Compra-Venta Internacional (pp. 245-315), Clive M. Schmitthoff. 

Revista PERUANA DE DERECHO INTERNACIONAL, January—December, 1955 (Vol. 15, 
Nos. 47-48). El Problema antártico en el Cuadrante Sudamericano (pp. 3-15), Gonzalo 
Fernaridez Puy6; Æl Territorio del Estado (pp. 16-35), Raúl Ferrero Rebagliati; 
Sociedad Peruana de Derecho Internacional (pp. 186-189). 

REVUE DE DROIT INTERNATIONAL, DE Sciences DIPLOMATIQUES ET Pourriques (A. 
Sorrinz), July-September, 1956 (Vol. 34, No. 3). Considérations sur V'État Actuel de 
la Codification du Droit Pénal International Matériel et Formel (pp. 243-263), Jean 
Graven; Origine et Conséquence de 1’Anticolonialisme (pp. 264-265), Antoine Sottile; 
Le Sujet passif de la Responsabilité et la Capacité d’être Demandeur en Droit Inter- 
national (pp. 266-279), García Amador; L’O.N.U. a-t-elle le Droit de Posséder des 
Navires? (pp. 280-281), Antoine Sottile; La Crise du Communisme (pp. 282-284), 
René Payot; La Question de Chypre (pp. 285-287), Antoine Sottile; La Compétence de 
VO.N.U. concernant la Question de Suez (pp. 288-290), Antoine Sottile. 

REVUE Critique DE DROIT INTERNATIONAL Privé, July-September, 1956 (Vol. 45, 
No. 3). Le colloque des 20 et 21 mat 1955 sur la Codification du Droit International 
Privé Frangais (pp. 391-407), Pierre Louis-Lucas; Sécurité sociale et Droit Interna- 
tional Privé (pp. 409-460), Charles Freyria. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, April-June, 1956 (Vol. 60, No. 2). 
L’0.7.A.N.: Origines, Mécanisme, Nature (pp. 177-192), Marcel Sibert; Les Privilèges 
et Immunités des représentants des Etats auprés des Organisations Internationales (pp. 
193-237), Georges Perrin; L’Affaire Nottebohm (pp. 238-266), Paul De Visscher. 

Revus HELLENIQUE DE DROIT INTERNATIONAL, April—-December, 1955 (Vol. 8, Nos. 
2-4). Agreements of States with Other Parties than States in International Relations 
(pp. 113-130), Wilhelm Wengler; Droit International Privé et Droit Inter-régional 
Privé (pp. 131-147), Gunther Beitzke; Grands et Petits Etats dans l’Organisation 
Internationale (pp. 148-152), Georges Ténékidés; Aftermath of Renvoi (pp. 153-169), 
Julian G. Verplaetse; La Convention Européenne d’Etablissement (pp. 170-185), 
Pierre Mamopoulos; L’0.N.U. et la Norme ‘‘ Pax est Servanda’’ (pp. 186-212), Dusan 
Sidjanski; ‘‘Oficial Translations’’ of International Instruments (pp. 213-226), Solon 
Cleanthe Ivrakis; Industrial property and economic development (pp. 229-244), 
Stephen P. Ladas; Actual Problems of International Law. Character and Task of the 
Congresses of the AAA (pp. 245-251), D.S. Constantopoulos; ‘‘Delicta Juris Gentium’? 
(pp. 251-258), Phocion Papathanassiou; The Growth of a Textbook (pp. 259-262), 
Edvard Hambro; The Cyprus Issue in 1955 (pp. 263-269), Athos G. Tsoutsos. 

REVUE INTERNATIONALE FRANÇAISE DU DROIT DES GENS, 1954 (Vol. 23). Michel 
Rostworowski, In Memoriam (pp. 5-8), Mare St. Korowiez; Les Limites à la 
Souveraineté de VEtat en matière d’Immigration et de Naturalisation (pp. 24-43), 
Walter Schatzel. 

SOVETSKOE GOSUDARSTVO I Pravo, 1956 (No. 3). K voprosu o roli narodnykh mass 
v razvitii mezhdunarodnoge prava (A Contribution to the Question of the Role of the 
Masses in the Development of International Law) (pp. 50-60), E. A, Korovin, 

, 1956 (No. 4). K voprosu ob ogovorkakh v meahdunarodnykh dogovorakh (A 
Contribution to the Question of Reservations to International Treaties) (pp. 97-100), 
V. N. Durdenevsky; Immunitet sotrudnikov mezhdunarodnykh organizatsii v sovremen- 
nom mezhdunarodnom prave (The Immunity of Employees of International Organiza- 
tions in Contemporary International Law) (pp. 116-121), O. V. Bogdanov. 

, 1956 (No. 5). Raspad sistemy kolonializma i ego vliyanie na mezhdunarodnoe 
pravo (The Disintegration of the Colonial System and Its Influence on International 
Law) (pp. 79-86), S. V. Molodtsov; Kaboty finskikh yuristov po mezhdunarodnomu 
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pravu (The Work of Finnish Jurists in International Law) (pp. 143-146), K. V. 
Malakhovsky and V. S. Nesterov. 

, 1956, (No. 6). E voprosu o subektakh mezhdunarodnogo prava (An Addition 
to the Question of Subjects of International Law) (pp. 92-101), L. A. Modzhoryan; 
Postoyannyi neitralitet, pravo na samooboronuy i sistema regionalizma v svete Ustava 
OON (Perpetual Neutrality, the Right of Self-Defense and the Regional System in the 
Light of the U.N. Charter) (pp. 102-109), K. A. Bagmyan; Obsuchdenie knigi V. I. 
Lisovstogo ‘‘Meshdunarodnoe Pravo’’ (Discussion of V. I. Lisovsky’s book, ‘‘Inter- 
national Law’’) (pp. 121-124), V. S. 

, 1956 (No. 7). Mirnoe sosushchestvovanie å mezhdunarodnoe pravo (Peaceful 
Co-existence and International Law) (pp. 3-13), G. I. Tunkin; Problema territorialnykch 
vod v praktike latinoamerikanskikh stran) (pp. 118-122), V. G. Spirin. 

SUDETEN BULLETIN, November, 1956 (Vol. 4, No. 11). The Fate of the Satellites— 
Europe’s Concern (pp. 118-115), Ewald Krümmer; Self-Liberation for the Satellites? 
(pp. 119-120), H. F. March; The Polish Tragedy (pp. 120-121), Eduard Jennicke. 

UKRAINIAN Revirw, September, 1956 (Vol. 3, No. 3). The Historical Necessity 
of the Dissolution of the Russian Empire (pp. 3-9), Niko Nakashidze; After the Fall 
of an Idol (pp. 10-15), Jaroslaw Stetzko; Khrushchov’s Policy (pp. 16-20), Stepan 
Bandera; National Communism as a Diagonal between East and West (pp. 61-64), 
D. Waltscheff. 

Unirep Nations Review, September, 1956 (Vol. 3, No. 3). ICAO Assembly Assesses 
Future Air Problems (pp. 15-17), Edward Warner. 

, October, 1956 (Vol. 3, No. 4). Law of the Sea: International Conference 
proposed by Law Commission (pp. 35-41). 

WENDING, MAANDBLAD VOOR EVANGELIE EN CuLTuuR (The Hague), July/August, 
1956 (Vol. 11, Nos. 5/6). Waarheen Nieww-Guinea? (Whither Netherlands New 
Guinea?) [from colonial into international sphere] (pp. 265-275), F. M. van Asbeck. 

Worprende WERELD (The Hague), May, 1956 (Vol. 8, No. 5). Nederland en de 
rechtsmacht van het Internationale Gerechtshof (The Netherlands and the Jurisdiction 
of the International Court of Justice) (p. 4), J. W. van der Zanden. 

—— October, 1956 (Vol. 8, No. 10). Nederland en de rechtsmacht van het Inter- 
nationale Gerechtshof (The Netherlands and the Jurisdiction of the International Court 
of Justice) (p. 4), J. W. van der Zanden. 

Woritp Arras, Fall, 1956 (Vol. 119, No. 3). Background of Suez (pp. 12-73); 
Communist Intentions and National Security Policy (pp. 77~80), James A. Huston; 
Federation of the British Caribbean (pp. 80-82), Frederic W. Ganzert. 

——, Winter, 1956 (Vol. 119, No. 4). Communism: National and International 
(pp. 99-101), Joseph F. Thorning; U. S. Information Agency (pp. 101-103), Abbott 
Washburn; United States Foreign Policy in Africa (pp. 106-108), George V. Allen; 
NATO in Growth—An Example in Education (pp. 109-111), Ralph C. M. Flynt. 

YALT Law JOUBNAL, July, 1956 (Vol. 65, No. 8). Conflicts on an Unruly Horse: 
Reciprocal Claims and Tolerances in Interstate and International Law (pp. 1087-1157), 
Nicholas deBelleville Katzenbach, 

, November, 1956 (Vol. 66, No. 1). Interstate Rendition: Executive Practices 
and the Effects of Discretion (pp. 97-120). 

ZEITSCHRIFT TÜR AUSLANDISCHES GIFENTLICHES RECHT UND VOLKERRECHT, August, 
1956 (Vol. 17, No. 2). Dissenting and Individual Opinions in the International Court 
of Justice (pp. 229-248), Edvard Hambro; La Réforme 1955 du Tribunal Administratif 
des Nations Unies (pp. 249-310), Georges Langrod. 

ZEITSCHRIFT TÜR LurrRecHt, October, 1956 (Vol. 5, No. 4). Organisation und 
Entwicklung der internationalen Arbeit im Bereich des Luft-Privatrechts (pp. 233-245), 
Edvin Alten; Rechtsnormenkonflikte zwischen dem Warschauer Abkommen und dem 
Haager Protokoll (pp. 246-256), R. H. Mankiewicz. 














OFFICIAL DOCUMENTS 


UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 
COVERING THE WORK OF ITS EIGHTH SESSION, APRIL 23-JULY 4, 1956* 
CHAPTER I 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of 
General Assembly resolution 174 (II) of 21 November 1947, and in ac- 
cordance with the statute of the Commission annexed thereto, held its 
eighth session at the European Office of the United Nations, Geneva, 
Switzerland, from 23 April to 4 July 1956. The work of the Commission 
during the session is related in the present report. Chapter II of the 
report contains the Commission’s final report on the law of the sea, as 
requested in General Assembly resolution 899 (IX), Chapter III consists 
of progress reports on the work on the subjects of Law of treaties, State 
responsibility and Consular intercourse and immunities, while Chapter 
IV deals with questions relating to the statute of the Commission and with 
administrative matters. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members, which [sic] were 
all present at the session: 


Name Nationality 

Mr. Gilberto Amado Brazil 

Mr. Douglas L. Edmonds United States of America 

Sir Gerald Fitzmaurice United Kingdom of 
Great Britain and Northern 
Treland 

Mr. J. P. A. Frangois Netherlands 

Mr. F. V. Garcfa Amador Cuba 

Mr. Shuhsi Hsu China 

Faris Bey el-Khouri Syria 


* U.N. General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159). For 
reports of the International Law Commission covering its preceding seven sessions, 
see Supplements to this JOURNAL, Vol. 44 (1950), pp. 1, 105 (ist and 2nd Sess.); Vol. 
45 (1951), p. 103 (3rd Sess.); Vol. 47 (1953), p. 1 (4th Sess.); Vol. 48 (1954), p. 1 
(5th Sess.) ; Vol. 49 (1955), p. 1 (6th Sess.) ; and Official Documents, Vol. 50 (1956), 
p. 190 (7th Sess.). 
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Name Nationality 
Mr. S. B. Krylov Union of Soviet Socialist Re- 
publies 

Mr. L. Padilla-Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. Carlos Salamanca Bolivia 

Mr. A. E. F. Sandström Sweden 

Mr. Georges Scele , France 

Mr. Jean Spiropoulos Greece 

Mr. Jaroslav Zourek Czechoslovakia 
I, OFFICERS 


3. At its meetings on 24 and 25 April 1956, the Commission elected the 
following officers: 

Chairman: Mr. F. V. García Amador; 

First Vice-Chairman: Mr. Jaroslav Zourek ; 

Second Vice-Chairman: Mr. Douglas L. Edmonds; 

Rapporteur: Mr. J. P. A. François. 

4, Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


UI. AGENDA 


5. The Commission adopted an agenda for the eighth session consisting 
of the following items: 


1, Régime of the high seas. 

2. Régime of the territorial sea. 

3. Law of treaties. 

4. Diplomatie intercourse and immunities. 

5. Consular intercourse and immunities. 

6. State responsibility. 

7. Arbitral procedure: General Assembly resolution 989 (X). 

8. Question of amending Article 11 of the statute of the Commission: 
General Assembly resolution 986 (X). 

9. Publication of the documents of the Commission: General Assembly 

resolution 987 (X). 

10. Co-operation with inter-American bodies. 

11. Date and place of the ninth session. 

12. Planning of future work of the Commission. 

13. Other business. 


6. In the course of the session, the Commission held fifty-one meetings. 
It considered all the items on the above agenda with the exception of 
Diplomatie intercourse and immunities (item 4) and Arbitral procedure 
(item 7), these latter subjects being postponed until its next session. 
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CHAPTER II 


LAW OF THE SEA 
I. INTRODUCTION 


7. At its first session (1949), the International Law Commission drew 
up a provisional list of topics whose codification it considered necessary 
and feasible. Among the items in this list were the régime of the high 
seas and the régime of the territorial sea. .The Commission included the 
régime of the high seas among the topics to be given priority and appointed 
Mr. J. P. A. François special rapporteur for it. Subsequently, at its 
third session (1951), in pursuance of a recommendation contained in Gen- 
eral Assembly resolution 374 (IV), the Commission decided to initiate work 
on the régime of the territorial sea and appointed Mr. Frangois special 
rapporteur for that topic as well. 


(a) REGIME OF THE HIGH SEAS 


8. At its second session (1950), the Commission considered the question 
of the high seas, taking as a basis of discussion the report of the special 
rapporteur (A/CN.4/17). The Commission was of the opinion that it 
could not undertake the codification of the law of the high seas in all its 
aspects, and that it would have to select the subjects which it could take 
up in the first phase of its work on the topic. The Commission thought 
it could for the time being leave aside all those subjects which were being 
studied by other United Nations organs or by specialized agencies. The 
Commission also left out subjects which, because of their technical nature, 
were not suitable for study by it. Lastly, it set aside a number of other 
subjects the importance of which did not appear to justify consideration at 
that stage of the work. 

9. At the third session (1951), the Special Rapporteur submitted his 
second report on the high seas (A/CN.4/42). The Commission first ex- 
amined the chapters of the report dealing with the continental shelf and 
various related subjects, namely, conservation of the resources of the sea, 
sedentary fisheries and the contiguous zone. The Commission decided to 
publish its draft on these questions’ in accordance with its statute, and 
to invite the governments to submit their comments on it. The Com- 
mission also considered various other subjects part of the régime of the 
high seas, and requested the special rapporteur to submit a further report 
at its fourth session. 

10. At its fourth session (1952), the Commission had before it the third 
report of the special rapporteur (A/CN.4/51). In addition, the Com- 
mission received comments on its draft articles on the continental shelf 
and related subjects from a number of governments.?, Owing to lack of 
time the Commission was obliged to defer consideration of these questions 
until its fifth session. 


1 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (4/1858), annex. 
2 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), annex IT. 
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11. At its fifth session (1953), in the light of the comments from 
governments and on the basis of a new report by the special rapporteur 
(A/CN.4/60), the Commission re-examined the following questions: (1) 
continental shelf; (2) fishery resources of the seas; (3) contiguous zone. 
In its work on the subject the Commission derived considerable assistance 
from a collection, in two volumes, published in 1951 and 1952 by the Di- 
vision for the Development and Codification of International Law of the 
Legal Department of the Secretariat and entitled ‘‘Laws and Regulations 
on the Régime of the High’Seas.’’* The Commission prepared revised 
drafts on the three questions mentioned above.* The Commission to some 
extent reversed the decision taken at its second session by requesting the 
special rapporteur to prepare for the sixth session a new report covering 
certain subjects concerning the high seas not dealt with in the earlier 
reports. While reverting to the idea of codifying the law of the sea, the 
Commission decided not to include any provisions on technical matters or 
to encroach on ground already covered in special studies by other United 
Nations organs or specialized agencies. 

12. At the sixth session (1954), shortage of time prevented the Com- 
mission from dealing with the question of the high seas and from ex- 
amining the special rapporteur’s fifth report (A/CN.4/69), which was 
specially devoted to penal jurisdiction in matters of collision. 

13. At its seventh session (1955), the Commission adopted, on the basis 
of the special rapporteur’s sixth report (A/CN.4/79), a provisional draft 
on the régime of the high seas,® with commentaries, which was submitted to 
governments for observation. The Commission also decided to communi- 
cate the chapter on the conservation of the living resources of the sea to the 
organizations represented by observers at the International Technical 
Conference on the Conservation of the Living Resources of the Sea, held 
at Rome from 18 April to 10 May 1955. In preparing the articles dealing 
with the conservation of the living resources of the sea, the Commission 
took account of the report ° of that Conference. 

14. At its eighth session (1956), the Commission examined replies from 
twenty-five governments (A/CN.4/99 and Add.1 to 9) and from the 
International Commission for the Northwest Atlantic Fisheries (A/CN.4/ 
100), together with a new report by the special rapporteur (A/CN.4/97 
and Add.l and 3). After careful study of these replies, it drew up a final 
report in which it incorporated some of the points made. 


(b) REGIME OF THE TERRITORIAL SEA 


15. At its fourth session (1952), the Commission considered certain 
aspects of the régime of the territorial sea on the basis of a report by the 
special rapporteur (A/CN.4/53). It dealt in particular with the questions 


8 ST/LEG/SER.B/1 and 2. 

4 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), Ch. TIL. 

5 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934), Ch. II. 

8 Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea, 18 April-10 May 1955, Rome. A/Conf.10/6. 
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of baselines and bays. With regard to the delimitation of the territorial 
sea of two adjacent states, the Commission decided to ask governments for 
particulars concerning their practice and for any observations they might 
consider useful. The Commission also decided that the special rapporteur 
should be free to consult with experts with a view to elucidating certain 
technical aspects of the problem. 

16. The special rapporteur was asked to submit to the Commission at 

its fifth session (1953) a further report containing a draft regulation and 
comments revised in the light of opinions expressed at the fourth session. 
In compliance with this request, the special rapporteur on 19 February 
1953 submitted a second report on the régime of the territorial sea 
(A/CN.4/61). 
JIT. The group of experts mentioned above met at The Hague from 14 
to 16 April, 1953, under the chairmanship of the special rapporteur. Its 
members were: Professor L. E. G. Asplund (Geographic Survey Depart- 
ment, Stockholm); Mr. S. Whittemore Boggs (Special Adviser on Geog- 
raphy, Department of State, Washington, D. C.); Mr. P. R. V. Couillault, 
Ingénieur en chef du Service central hydrographique, Paris); Commander 
R. H. Kennedy, O.B.E., R.N. (Retd.), (Hydrographic Department, Ad- 
miralty, London) Accompanied by Mr. R. ©. Shawyer (Administrative 
Officer, Admiralty, London); Vice-Admiral A. S. Pinke (Retd.), (Royal 
Netherlands Navy, The Hague). The group of experts submitted a report 
on technical questions. In the light of their comments, the special rap- 
porteur amended and supplemented some of his own draft articles; these 
changes appear in an addendum to the second report on the régime of the 
territorial sea (A/CN.4/61/Add.1 and Corr.1) in which the report of the 
experts appears as an annex. 

18. At its sixth session (1954), the special rapporteur submitted to the 
Commission a third report on the régime of the territorial sea (A/CN.4/77) 
in which he incorporated the changes suggested by the observations of the 
experts. He also took into account the comments received from govern- 
ments concerning the delimitation of the territorial sea between two 
adjacent states (A/CN.4/71 and Add.1 and 2). 

19. At the sixth session, the Commission adopted a number of provisional 
articles concerning the régime of the territorial sea," with a commentary, 
and invited governments to furnish their observations on. the articles. 

20. The Seeretary-General received comments from eighteen Member 
States of the United Nations. At its seventh session (1955), recognizing 
the cogency of many of the comments, the Commission amended several of 
the articles. The Commission also examined certain questions held over 
in its report of 1954 concerning, inter alia, the breadth of the territorial 
sea, bays and the delimitation of the territorial sea at the mouths of rivers. 
It submitted these articles to governments for their comments. 

21. At its eighth session (1956) the Commission examined the replies 

7 Official Records of the General Assembly, 9th Sess., Supp. No. 9 (A/2693), Ch. IV. 


8 Official Records of the General Assembly, 10th Sess, Supp. No. 9 (A/2934), annex 
[50 A.J.I.L. 240 (1956) ]. 9 Ibid., Ch. IIT. 
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wo “wonty-five governments (A/CN.4/99 and Add.1 to 9) * cn the bas 

'¿ ‘port by the special rapporteur (A/CN.4/97 and Add.?2). ft then 
croa np its final report on this subject, incorporating a number of chans'es 
cer ving from the replies from governments. 


(c) LAW OF THE SEA 


22. [n pursuance of General Assembly resolution 899 (IX) of 14 Dresr 
bor 1154, the Commission has grouped together systematically all tke ruk ~ 
it has adopted concerning the -high seas, the territorial sea, the eontimentr 
shelf, the eontiguous zone and the conservation of the living resources of 
the sca. In consequence of this rearrangement the Commission has bid to 
make certain changes in the texts adopted. 

23, The final report on the subject is in two parts, the first dealine wit’ 
the territorial sea and the second with the high seas. The second part is 
divid -d into three sections: (1) general régime of the high seas; ‘2 
continuous zone; (3) continental shelf. Each article is accomp mied by a 
coramentery. 

24, The Commission wishes to preface the text of the articles adopted, 
by cc ‘tabi observations as to the way in which it considers that practical 
(ffect should be given to these rules. 

25. When the International Law Commission was set up, it was thought 
that the Commission’s work might have two different aspects: on the one 
hand the ‘‘codifieation of international law’’ or, in the words of Article 15 
oi the Commission’s Statute, ‘‘the more precise formulation and sys 
tematization of rules of international law in fields where thcre already 
has heen extensive state practice, precedent and doctrine’; and on the 
other hand, the ‘‘progressive development of international law’’ ov ‘‘the 
prepevation of draft conventions on subjects which have not yet been 
regulated by international law or in regard to which the law has not yət 
kecer .uffieiently developed in the practice of states.’’ 

26. Jn oreparing its rules on the law of the sea, the Commission Las be 
come vonvineed that, in this domain at any rate, the distinction established 
in the statute between these two activities can hardly be maintained. No’ 
only may there be wide differences of opinion as to whether a subject i» 
alreacy ‘sufficiently developed in practice,” but also several of the pro 
visions adopted by the Commission, based on a ‘‘recognized principe o” 
intevretional law,” have been framed in such a way as to plave then ir 
the *‘orovressive development”? category. Although it tried at first te 
soe ry waich articles fell into one and which into the other category th: 
Comission has had to abandon the attempt, as several do not wholly 
belone to either. 

27 In these circumstances, in order to give effect to the projeci c+ ¢ 
wuol.. it will be necessary to have recourse to conventional mer 1s. 

28. The Commission therefore recommends, in conformity with Airticc 
23. nevagraph 1 (d) of its statute, that the General Asseml:ly show 
suuuam an international conference of plenipotentiaries to examine tke 


Sa of theso replies are printed in 50 A.J.LL. 992 (1956). 
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law of the sea, taking account not only of the legal but also of the technical, 
biological, economie and political aspects of the problem, and to embody 
i the results of its work in one or more international conventions or such 
other instruments as it may deem appropriate. 

29. The Commission is of the opinion that the conference should deal 
with the various parts of the law of the sea covered by the presentoreport. 
Judging from its own experience, the Commission considers—and the com- 
ments of governments have confirmed this view—that the various sections 
of the law of the sea hold together, and are‘so closely interdependent that 
it would be extremely difficult to deal with only one part and leave the 
others aside. 

30. The Commission considers that such a conference has been adequately 
prepared for by the work the Commission has done. The fact that there 
have been fairly substantial differences of opinion on certain points should 
not be regarded as a reason for putting off such a conference. There has 
been widespread regret at the attitude of governments after the Hague 
Codification Conference of 1930 in allowing the disagreement over the 
breadth of the territorial sea to dissuade them from any attempt at con- 
cluding a convention on the points on which agreement had been reached. 
The Commission expresses the hope that this mistake will not be repeated. 

31. In recommending confirmation of the proposed rules as indicated in 
paragraph 28, the Commission has not had to concern itself with the 
question of the relationship between the proposed rules and existing con- 
ventions. The answer to that question must be found in the general 
rules of international law and the provisions drawn up by the proposed 
international conference. 

32. The Commission also wishes to make two other observations, which 
apply to the whole draft: 


t 


1. The draft regulates the law of the sea in time of peace only. 
2. The term ‘‘mile’’ means nautical mile (1,852 metres) reckoned at 
sixty to one degree of latitude. 


33. The text of the articles concerning the law of the sea, as adopted ° 
by the Commission, and the Commission’s commentary to the articles are 
reproduced below. 


10 Sir Gerald Fitzmaurice expressed his dissent from (1) the final paragraph of the 
commentary to Article 3, insofar as it might suggest that the breadth of the territorial 
sea was not governed by any existing rule of international law; (2) Article 24, insofar 
as it made the right of innocent passage of warships subject to prior notification or 
authorization. He recorded an abstention on those parts of Article 47 (Right of hot 
pursuit) and the commentary thereto, that related to the question of hot pursuit from 
within a contiguous zone. 

Mr. Krylov was not able to vote for Articles 3 (Breadth of the territorial sea), 22 
(Government ships operated for commercial purposes), Articles 39 (Piracy), 57 (Com- 
pulsory arbitration) and 73 (Compulsory jurisdiction). 

Mr. Zourek, while having voted for the draft articles relating to the law of the sea 
as a whole, does not accept, for reasons indicated during the discussions, Articles 3 
(Breadth of the territorial sea), and 22 (Government ships operated for commercial 
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Il. ARTICLES CONCERNING THE LAW OF THE SEA 
PART I. TERRITORIAL SEA 
Section I. QENERAL 
Juridical status of the territorial sea 
ARTICLE 1 


! The sovereignty of a st&te extends to a belt of sea adjacent io ií 
oot. described as the territorial sea. 

2. This sovereignty is exercised subject to the conditions prescribed i. 
these articles and by other rules of international law. 


Juridical status of the airspace over the territorial sea and 
of its bed and subsoil 


ARTICLE 2 


The sovereignty of a coastal state extends also to the airspace over the 
ter orial sea as well as to its bed and subsoil. 


Section II. LIMITS OF THE TERRITORIAL SEA 
Breadth of the territorial sea 
ARTICLE 3 


1 The Commission recognizes that international practice is vot vniform 
as revards the delimitation of the territorial sea. 

2 The Commission considers that international law does not permit au 
extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadih c’ 
¿ce teritorial sea up to that limit, notes, on the one hand, that many state, 
Lav: fixed a breadth greater than three miles and, on the other hana, 
that wany states do not recognize such a breadth when that or their own 
terr't. rial sea is less. 

4, The Commission considers that the breadth of the territoria. sea 
should be fixed by an international conference. 


Normal baseline 
ARTICLE 4 


Subject to the provisions of Article 5 and to the provisions regar 7! ie 
bays end islands, the breadth of the territorial sea is measured from iF’ 
low-water line along the coast, as marked on large-scale charts officially 
recozrized by the coastal state. 





purpose). He also maintained his reservations regarding Article 7 (Baya). Ue 
Mair opposed to Articles 57, 59 and 73 relating to compulsory arb. ration; he 
nivintaing his reservations regarding the definition of piracy in Article 39 cud deci net 
accapt Lie commentary relating to that article. 
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Straight baselines 
ARTICLE 5 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its immediate 
vicinity, the baseline may be independent of the low-water mark. In 
these cases, the method of straight baselines joining appropriate points 
may be employed. The drawing of such baselines must not depart to any 
appreciable extent from the general direction of the coast, and the sea 
areas lying within the lines must be sufficiently closely linked to the land 
domain to be subject to the régime of internal waters. Account may 
nevertheless be taken, where necessary, of economie interests peculiar to a 
region, the reality and importance of which are clearly evidenced by a long 
usage. Baselines shall not be drawn to and from drying rocks and drying 
shoals. 

2. The coastal state shall give due publicity to the straight baselines 
drawn by it. 

3. Where the establishment of a straight baseline has the effect of en- 
closing as internal waters areas which previously had been considered as 
part of the territorial sea or of the high seas, a right of innocent passage, 
as defined in Article 15, through those waters shall be recognized by the 
coastal state in all those cases where the waters have normally been used 
for international traffic. 


Outer limit of the territorial sea 
ARTICLE 6 


The outer limit of the territorial sea is the line every point of which is 
at a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 

Bays 


ARTICLE 7 


1. For the purposes of these articles, a bay is a well-marked indentation 
whose penetration is in such proportion to the width of its mouth as to 
contain land-locked waters and constitute more than a mere curvature 
of the coast. An indentation shall not, however, be regarded as a bay 
unless its area is as large as, or larger than, that of the semicircle drawn 
on the mouth of that indentation. If a bay has more than one mouth, this 
semicircle shall be drawn on a line as long as the sum total of the length of 
the different mouths. Islands within a bay shall be included as if they 
were part of the water area of the bay. 

2. The waters within a bay, the coasts of which belong to a single state, 
shall be considered internal waters if the line drawn across the mouth does 
not exceed fifteen miles measured from the low-water line. 

3. Where the mouth of a bay exceeds fifteen miles, a closing line of 
such length shall be drawn within the bay. When different lines of such 
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length ean be drawn that line shall be chosen which encloses the maximum 
water area within the bay. 

4. The foregoing provisions shall not apply to so-called ‘‘historic’’ bays 
or in any cases where the straight baseline system provided for in Article 5 
is applied. 

Ports 


ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system shall 
be regarded as forming part of the coast. 


Roadsteads 
ARTICLE 9 


Roadsteads which are normally used for the loading, unloading and 
anchoring of ships, and which would otherwise be situated wholly or partly 
outside the outer limit of the territorial sea, are included in the territorial 
sea. The coastal state must give due publicity to the limits of such 
roadsteads. 

Islands 


ARTICLE 10 


Every island has its own territorial sea. An island is an area of land, 
surrounded by water, which in normal circumstances is permanently above 
high-water mark. 


Drying rocks and drying shoals 
ÅRTICLE 11 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be taken 
as points of departure for measuring the extension of the territorial sea. 


Delimitation of the territorial sea in straits and off 
other opposite coasts 


ARTICLE 12 


1. The boundary of the territorial sea between two states, the coasts 
of which are opposite each other at a distance less than the extent of the 
belts of territorial sea adjacent to the two coasts, shall be fixed by agree- 
ment between those states. Failing such agreement and unless another 
boundary line is justified by special cireumstances, the boundary is the 
median line every point of which is equidistant from the nearest points 
on the baselines from which the breadths of the territorial seas of the two 
states are measured. 

2. If the distance between the two states exceeds the extent of the two 
belts of territorial sea, the waters lying between the two belts shall form 


164 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


part of the high seas. Nevertheless, if, as a consequence of this delimita- 
tion, an area of the sea not more than two miles in breadth should be 
entirely enclosed within the territorial sea, that area may, by agreement 
between the coastal states, be deemed to be part of the territorial sea. 

3. The first sentence of the preceding paragraph shall be applicable to 
eases where both coasts belong to one and the same coastal state. If, as a 
consequence of this delimitation, an area of the sea not more than two 
miles in breadth should be entirely enclosed within the territorial sea, that 
area may be declared by the coastal state to form part of its territorial sea. 

4. The line of demarcation shall be marked on the officially recognized 
large-scale charts. 


Delimitation of the territorial sea at the mouth of a river 
ARTICLE 18 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn inter fauces terrarum across the mouth of 
the river. ; 

2. If the river flows into an estuary the coasts of which belong to a single 
state, Article 7 shall apply. 


Delimitation of the territorial sea of two adjacent states 
ARTICLE 14 


1. The boundary of the territorial sea between two adjacent states 
shall be determined by agreement between them. In the absence of such 
agreement, and unless another boundary line is justified by special circum- 
stances, the boundary is drawn by application of the principle of equi- 
distance from the nearest points on the baseline from which the breadth 
of the territorial sea of each country is measured. 

2. The boundary line shall be mar on the officially recognized large- 
scale charts. 


Section III. Rieu’ or INNOCENT PASSAGE 
Subsection A. General rules 
Meaning of the right of innocent passage 
ARTICLE 15 


1. Subject to the provisions of the present rules, ships of all states shall 
enjoy the right of innocent passage through the territorial sea. 

2. Passage means navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, or of 
proceeding to internal waters, or of making for the high seas from internal 
waters. 

3. Passage is innocent so long as the ship does not use the territorial sea 
for committing any acts prejudicial to the security of the coastal state or 
contrary to the present rules, or to other rules of international law. 

4. Passage includes stopping and anchoring, but only insofar as the 
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same are incidental to ordinary navigation or are rendered necessary by 
force majeure or by distress. 
5. Submarines are required to navigate on the surface. 


Duties of the coastal state 
ARTICLE 16 


1. The coastal state must not hamper innocent passage through the 
territorial sea. It is requiret to use the means at its disposal to ensure 
respect for innocent passage through the territorial sea and must not allow 
the said sea to be used for acts contrary to the rights of other states. 

2. The coastal state is required to give due publicity to any dangers to 
navigation of which it has knowledge. 


Rights of protection of the coastal state 
ARTICLE 17 


1. The coastal state may take the necessary steps in its territorial sea 
to protect itself against any act prejudicial to its security or to such other 
of its interests as it is authorized to protect under the present rules and 
other rules of international law. 

2. In the case of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any breach 
of the conditions to which the admission of those ships to those waters 
is subject. 

3. The coastal state may suspend temporarily in definite areas of its 
territorial sea the exercise of the right of passage if it should deem such 
suspension essential for the protection of the rights referred to in para- 
graph 1. Should it take such action, it is bound to give due publicity to 
the suspension. 

4, There must be no suspension of the innocent passage of foreign ships 
through straits normally used for international navigation between two 
parts of the high seas. 


Duties of foreign ships during thetr passage 


ARTICLE 18 
Foreign ships exercising the right of passage shall comply with the 


laws and regulations enacted by the coastal state in conformity with the 
present rules and other rules of international law and, in particular, with 
the laws and regulations relating to transport and navigation. 
Subsection B. Merchant ships 
Charges to be levied upon foreign ships 
ARTICLE 19 


1. No charge may be levied upon foreign ships by reason only of their 
passage through the territorial sea. 
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2. Charges may only be levied upon a foreign ship passing through the 
territorial sea as payment for specific services rendered to the ship. 


Arrest on board a foreign ship 
ARTICLE 20 


1. A coastal state may not take any steps on board a foreign ship passing 
through the territorial sea to arrest any person or to conduet any investi- 
gation by reason of any crime committed on board the ship during its 
passage, save only in the following cases: 


(a) If the consequences of the crime extend beyond the ship; or 

(b) If the crime is of a kind to disturb the peace of the country or the 
good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by the 
captain of the ship or by the consul of the country whose flag the ship flies. 


2. The above provisions do not affect the right of the coastal state to take 
any steps authorized by its laws for the purpose of an arrest or investi- 
gation on board a foreign ship lying in its territorial sea or passing through 
the territorial sea after leaving internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Arrest of ships for the purpose of exercising civil jurisdiction 
ARTICLE 21 


‘1, A coastal state may not arrest or divert a foreign ship passing through 
the territorial sea for the purpose of exercising civil jurisdiction in relation 
to a person on board the ship. 

2. A coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obligations 
or liabilities incurred by the ship itself in the course or for the purpose 
of its voyage through the waters of the coastal state, 

3. The provisions of the previous paragraph are without prejudice to 
the right of the coastal state, in accordance with its laws, to levy execution 
against or to arrest, for the purpose of any civil proceedings, a foreign 
ship lying in the territorial sea or passing through the territorial sea after 
leaving the internal waters. 


Subsection ©. Government ships other than warships 


Government ships operated for commercial purposes 
ARTICLE 22 


The rules contained in subsections A and B shall also apply to govern- 
ment ships operated for commercial purposes. 
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Government ships operated for non-commercial purposes 
ARTICLE 28 


The rules contained in subsection A shall apply to government ships 
operated for non-commercial purposes. 


Subsection D. Warships 


Passage 
ARTICLE 24 


The coastal state may make the passage of warships through the terri- 
torial sea subject to previous authorization or notification. Normally 
it shall grant innocent passage subject to the observance of the provisions 
of Articles 17 and 18. 


Non-observance of the regulations 
ARTICLE 25 


If any warship does not comply with the regulations of the coastal state 
concerning passage through the territorial sea and disregards any request 
for compliance which may be brought to its notice, the coastal state may 
require the warship to leave the territorial sea. 


af 


PART II. HIGH SEAS 
Section I. General RÉGIME 
Definition of the high seas 

ARTICLE 26 


1. The term ‘‘high seas’’ means all parts of the sea that are not included 
in the territorial sea, as contemplated by Part I, or in the internal waters 
of a state. 

2. Waters within the baseline of the territorial sea are considered ‘‘in- 
ternal waters.’’ 


Freedom of the high seas 
ARTICLE 27 


The high seas being open to all nations, no state may validly purport to 
subject any part of them to its sovereignty. Freedom of the high seas 
comprises, inter alia: 


(1) Freedom of navigation ; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas, 
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Subsection A. Navigation 


a right of navigation 
ARTICLE 28 
Every state has the right to sail ships under its flag on the high seas. 


Nationality ,of ships 
ARTICLE 29 œ 


1. Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to fly 
its flag. Ships have the nationality of the state whose flag they are 
entitled to fly. Nevertheless, for purposes of recognition of the national 
character of the ship by other states, there must exist a genuine link 
between the state and the ship. 

2. A merchant ship’s right to fly the flag of a state is evidenced by docu- 
ments issued by the authorities of the state of the flag. 


d 
Status of ships 
ARTICLE 30 


Ships shall sail under the flag of one state only and, save in exceptional 
cases expressly provided for in international treaties or in these articles, 
shall be subject to its exclusive jurisdiction on the high seas. A ship may 
not change its flag during a voyage or while in a port of call, save in the 
case of a real transfer of ownership or change of registry. 


q 
Ships sailing under two flags 
ARTICLE 31 


A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in ques- 
tion with respect to any other state, and may be assimilated to a ship with- 
out nationality. 

Immunity of warships 


ARTICLE 32 


1. Warships on the high seas have complete immunity from the juris- 
diction of any state other than the flag state. 

2. For the purposes of these articles, the term ‘‘warship’’ means a ship 
belonging to the naval forces of a state and bearing the external marks 
distinguishing warships of its nationality, under the command of an officer 
duly commissioned by the government and whose name appears in the Navy 
List, and manned by a crew who are under regular naval discipline. 


Immunity of other government ships 
ÅRTICLE 33 


For all purposes connected with the exercise of powers on the high seas 
by states other than the fiag state, ships owned or operated by a state and 
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used only on government service, whether commercial or non-commercial, 
shall be assimilated to and shall have the same immunity as warships. 


Safety of navigation ` 
ARTICLE 34 


1, Every state is required to issue for ships under its jurisdiction regula- 
tions to ensure safety at sea with regard inter alia to: 

(a) The use of signals, the maintenance of communications and the 
prevention of collisions; 

(b) The crew which must be adequate to the needs of the ship and 
enjoy reasonable labour conditions; 

(c) The construction, equipment and seaworthiness of the ship. 

2. In issuing such regulations, each state is required to observe inter- 
nationally accepted standards. It shall take the necessary measures to 
secure observance of the regulations. 


Penal jurisdiction in matters of collision 
ARTICLE 35 


1. In the event of a collision or of any other incident of navigation 
concerning a ship on the high seas involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship, no penal or disciplinary proceedings may be instituted against such 
persons except before the judicial or administrative authorities either of 
the flag state or of the state of which the accused person is a national. 

2. No arrest or detention of the ship, even as a measure of investigation, 
shall be ordered by any authorities other than those of the flag state. 


Duty to render assistance 


ARTICLE 36 


Every state shall require the master of a ship sailing under its fiag, 
insofar as he can do so without serious danger to the ship, the erew or 
the passengers, 

(a) To render assistance to any person found at sea in danger of being 
lost; 

(b) To proceed with all speed to the rescue of persons in distress if 
informed of their need of assistance, insofar as such action may reasonably 
be expected of him; 

(c) After a collision, to render assistance to the other ship, her crew 
and her passengers and, where possible, to inform the other ship of the 
name of his own ship, her port of registry and the nearest port at which 
she will eall. 

Slave trade 


ARTICLE 37 


Every state shall adopt effective measures to prevent and punish the 
transport of slaves in ships authorized to fly its colours, and to prevent the 
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unlawful use of its flag for that purpose. Any slave taking refuge on 
board any ship, whatever its colours, shall ipso facto be free. 


Piracy 
ARTICLE 38 


All states shall co-operate to the fullest possible extent in the repression 
of piracy on the high seas or in any other place outside the jurisdiction 
of any state. 

ARTICLE 39 


Piracy consists in any of the following acts: 

(1) Any illegal acts of violence, detention or any act of depredation, 
committed for private ends by the crew or the passengers of a private ship 
or a private aircraft, and directed: 


(a) On the high seas, against another ship or against persons or property 
on board such a ship; 

(b) Against a ship, persons or property in a place outside the juris- 
diction of any state; 

(2) Any act of voluntary participation in the operation of a ship or of 
an aircraft with knowledge of facts making it a pirate ship or aircraft; 

(3) Any act of incitement or of intentional facilitation of an act de- 
seribed in sub-paragraph 1 or sub-paragraph 2 of this article. 


ARTICLE 40 


The acts of piracy, as defined in Article 89, committed by a government 
ship or a government aircraft whose crew has mutinied and taken control 
of the ship or aircraft are assimilated to acts committed by a private vessel. 


ARTICLE 41 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of commit- 
ting one of the acts referred to in Article 39. The same applies if the 
ship or aircraft has been used to commit any such act, so long as it remains 
under the control of the persons guilty of that act. 


ARTICLE 42 


A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- 
acter is determined by the law of the state from which the national char- 
acter was originally derived. 


ARTICLE 43 


On the high seas, or in any other place outside the jurisdiction of any 
state, every state may seize a pirate ship or aircraft, or a ship taken by 
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piracy and under the control of pirates, and arrest the persons and seize 
the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the action to be taken with regard to the ships, aircraft or property, 
subject to the rights of third parties acting in good faith. 


ARTICLE 44 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
affected without adequate grounds, the state making the seizure shall be 
liable to the state the nationality of which is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


ARTICLE 45 


A seizure on account of piracy may only be carried out by warships or 
military aircraft. 


Right of visit 
ARTICLE 46 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground for 
suspecting : 

(a) That the ship is engaged in piracy; or 

(b) That while in the maritime zones treated as suspect in the inter- 
national conventions for the abolition of the slave trade, the ship is engaged 
in that trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, the 
ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in sub-paragraphs (a), (b) and (c) above, 
the warship may proceed to verify the ship’s title to fly its flag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it 
may proceed to a further examination on board the ship, which must be 
carried out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compensated 
for any loss or damage that may have been sustained. 

/ 
cof Right of hot pursuit 


ARTICLE 47 
1. The hot pursuit of a foreign ship may be undertaken when the 
competent authorities of the coastal state have good reason to believe that 


the ship has violated the laws and regulations of that state. Such pursuit 
must be commenced when the foreign ship is within the internal waters 
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or the territorial sea of the pursuing state, and may only be continued 
outside the territorial sea if the pursuit has not been interrupted. It is 
not necessary that, at the time when the foreign ship within the territorial 
sea receives the order to stop, the ship giving the order should likewise 
be within the territorial sea. If the foreign ship is within a contiguous 
zone, as defined in Article 66, the pursuit may only be undertaken if there 
has been a violation of the rights for the protection of which the zone 
was established. 

2. The right of hot pursuit ceases as soon as the ship pursued enters 
the territorial sea of its own country or of a third state. 

3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by bearings, sextant angles or other like means, that the 
ship pursued or one of its boats is within the limits of the territorial sea 
or, as the case may be, within the contiguous zone. The pursuit may only 
be commenced after a visual or auditory signal to stop has been given at a 
distance which enables it to be seen or heard by the foreign ship. 

4, The right of hot pursuit may be exercised only by warships or military 
aircraft, or other ships or aircraft on government service specially author- 
ized to that effect. 

5. Where hot pursuit is effected by an aircraft: 


(a) The provisions of paragraphs 1 to 3 of the present article shall 
apply mutatis mutandis ; 

(b) The aircraft giving the order to stop must itself actively pursue the 
ship until a ship of the coastal state, summoned by the aircraft, arrives 
to take over the pursuit, unless the aircraft is itself able to arrest the ship. 
Tt does not suffice to justify an arrest on the high seas that the ship was 
merely sighted by the aircraft as an offender or suspected offender, if it 
was not both ordered to stop and pursued by the aircraft itself. 


6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, in the course of its voyage, was escorted across a portion of the high 
seas, if the circumstances rendered this necessary. 


Pollution of the high seas 
ARTICLE 48 


1. Every state shall draw up regulations to prevent pollution of the 
seas by the discharge of oil from ships or pipelines or resulting from the 
exploitation of the seabed and its subsoil, taking account of existing treaty 
provisions on the subject. 

2. Every state shall draw up regulations to prevent pollution of the 
seas from the dumping of radioactive waste. 

3. All states shall co-operate in drawing up regulations with a view to 
the prevention of pollution of the seas or airspace above, resulting from 
experiments or activities with radioactive materials or other harmful agents. 
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Subsection B. Fishing 
Right to fish 
ÅRTICLE 49 


All states have the right for their nationals to engage in fishing on the 
high seas, subject to their treaty obligations and to the provisions con- 
tained in the following articles concerning conservation of the living re- 
sources of the high seas. 


Conservation of the living resources of the high seas 
Articue 50 


As employed in the present articles, the expression ‘‘conservation of the 
living resources of the high seas’’ means the aggregate of the measures 
rendering possible the optimum sustainable yield from those resources so 
as to secure a maximum supply of food and other marine products. 


ARTICLE 51 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged shall adopt. 
measures for regulating and controlling fishing activities in that area when 
necessary for the purpose of the conservation of the living resources of 
the high seas. 

ARTICLE 52 


1. If the nationals of two or more states are engaged in fishing the same 
stock or stocks of fish or other marine resources in any area of the high 
seas, these states shall, at the request of any of them, enter into negotiations 
with a view to prescribing by agreement the necessary measures for the 
conservation of such resources. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contemplated 
by Article 57. 

ARTICLE 53 


1. If, subsequent to the adoption of the measures referred to in Articles 
51 and 52, nationals of other states engage in fishing the same stock or 
stocks of fish or other marine resources in the same area, the conservation 
measures adopted shall be applicable to them. 

2. If these other states do not accept the measures so adopted and if no 
agreement can be reached within a reasonable period of time, any of the 
interested parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 54 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent 
to its territorial sea. 
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2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

3. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contemplated 
by Article 57. 

ARTICLE 55 


1. Having regard to the provisions of paragraph 1 of Article 54, any 
coastal state may, with a view to the maintenance of the productivity of 
the living resources of the sea, adopt unilateral measures of conservation 
appropriate to any stock of fish or other marine resources in any area of 
the high seas adjacent to its territorial sea, provided that negotiations to 
that effect with the other states concerned have not led to an agreement 
within a reasonable period of time. 

2. The measures which the coastal state adopts under the previous para- 
graph shall be valid as to other states only if the following requirements 
are fulfilled: 

(a) That scientific evidence shows that there is an urgent need for 
measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, any 
of the parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 56 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not adjacent to its coast, has a special interest in 
the conservation of the living resources in that area, may request the state 
whose nationals are engaged in fishing there to take the necessary measures 
of conservation. 

2. If no agreement is reached within a reasonable period, such state may 
initiate the procedure contemplated by Article 57. 


ARTICLE 57 


1. Any disagreement arising between states under Articles 52, 53, 54, 
55 and 56 shall, at the request of any of the parties, be submitted for settle- 
ment to an arbitral commission of seven members, unless the parties agree 
to seek a solution by another method of peaceful settlement. 

2. Except as provided in paragraph 3, two members of the arbitral com- 
mission shall be named by the state or states on the one side of the dispute, 
and two members shall be named by the state or states contending to the 
contrary, but only one of the members nominated by each side may be a 
national of a state on that side. The remaining three members, one of 
whom shall be designated as chairman, shall be named by agreement be- 
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tween the states in dispute. Failing agreement they shall, upon the request 
of any state party, be nominated by the Secretary-General of the United 
Nations after consultation with the President of the International Court 
of Justice and the Director-General of the United Nations Food and Agri- 
culture Organization, from nationals of countries not parties to the dispute. 
If, within a period of three months from the date of the request for arbi- 
tration, there shall be a failure by those on either side in the dispute to 
name any member, such member or members shall, upon the request of any 
party, be named, after such eonsultation, by the Secretary-General of the 
United Nations. Any vacancy arising after the appointment shall be filled 
in the same manner as provided for the initial selection. 

3. If the parties to the dispute fall into more than two opposing groups, 
the arbitral commission shall, at the request of any of the parties, be 
appointed by the Secretary-General of the United Nations, after consulta- 
tion with the President of the International Court of Justice and the 
Director-General of the United Nations Food and Agriculture Organiza- 
tion, from amongst well-qualified persons specializing in legal, administra- 
tive or scientific questions relating to fisheries, depending upon the nature 
of the dispute to be settled. Any vacancy arising after the appointment 
shall be filled in the same manner as provided for the initial selection. 

4. Except as herein provided the arbitral commission shall determine 
its own procedure. It shall also determine how the costs and expenses 
shall be divided between the parties. 

5. The arbitral commission shall in all cases be constituted within three 
months from the date of the original request and shall render its decision 
within a further period of five months unless it decides, in case of neces- 
sity, to extend that time limit. 


ARTICLE 58 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 55. In other cases it shall apply these criteria according to the cir- 
cumstances of each case. 

2. The arbitral commission may decide that pending its award the 
measures in dispute shall not be applied. 


ARTICLE 59 


The decisions of the arbitral commission shall be binding on the states 
concerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


Fisheries conducted by means of equipment embedded in 
the floor of the sea 
ARTICLE 60 


The regulation of fisheries conducted by means of equipment embedded 
in the floor of the sea in areas of the high seas adjacent to the territorial 
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sea of a state, may be undertaken by that state where such fisheries have 
long been maintained and conducted by its nationals, provided that non- 
nationals are permitted to participate in such activities on an equal footing 
with nationals. Such regulations will not, however, affect the general 
status of the areas as high seas. 


Subsection C. Submarine cables and pipelines 
Arvicts 61 


1. All states shall be entitled to lay telegraph, telephone or high-voltage 
power cables and pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of such cables or 
pipelines. 

ARTICLE 62 


Every state shall take the necessary legislative measures to provide that 
the breaking or injury of a submarine cable beneath the high seas done 
wilfully or through culpable negligence, in such a manner as to be liable 
to interrupt or obstruct telegraphic or telephonie communications, and 
similarly the breaking or injury of a submarine high-voltage power cable 
or pipeline, shall be a punishable offence. This provision shall not apply 
to any break or injury caused by persons who acted merely with the 
legitimate object of saving their lives or their ships, after having taken all 
necessary precautions to avoid such break or injury. 


ARTICLE 63 


Every state shall take the necessary legislative measures to provide that, 
if persons subject to its jurisdiction who are the owners of a cable or pipe- 
line beneath the high seas, in laying or repairing that cable or pipeline, 
cause a break in or injury to another cable or pipeline, they shall bear 
the cost. 

ARTICLE 64 


Every state shall regulate trawling so as to ensure that all the fishing 
gear used shall be so constructed and maintained as to reduce to the 
minimum any danger of fouling submarine cables or pipelines. 


ARTICLE 65 


Every state shall take the necessary legislative measures to ensure that 
the owners of ships who can prove that they have sacrificed an anchor, a 
net or any other fishing gear, in order to avoid injuring a submarine 
cable or pipeline shall be indemnified by the owner of the cable or pipeline, 
provided that the owner of the ship has taken all reasonable precautionary 
measures beforehand. 
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Section II. CONTIGUOUS ZONE 
ARTICLE 66 


1. In a zone of the high seas contiguous to its territorial sea, the coastal 
state may exercise the control necessary to 

(a) Prevent infringement of its customs, fiseal or sanitary regulations 
within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within its 
territory or territorial sea. 


2, The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 


Section IIT. CONTINENTAL SHELF 
ARTICLE 67 


For the purposes of these articles, the term ‘‘continental shelf’’ is used 
as referring to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 metres 
(approximately 100 fathoms) or, beyond that limit, to where the depth of 
the superjacent waters admits of the exploitation of the natural resources 
of the said areas. 

ARTICLE 68 


The coastal state exercises over the continental shelf sovereign rights for 
the purpose of exploring and exploiting its natural resources. 


ARTICLE 69 


The rights of the coastal state over the continental shelf do not affect 
the legal status of the superjacent waters as high seas, or that of the air- 
space above those waters. 

ArtictE 70 


Subject to its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, the coastal 
state may not impede the laying or maintenance of submarine cables on 
the continental shelf. 

ARTICLE 71 


1. The exploration of the continental shelf and the exploitation of its 
natural resourees must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea. 

2. Subject to the provisions of paragraphs 1 and 5 of this article, tae 
coastal state is entitled to construct and maintain on the continental shelf 
installations necessary for the exploration and exploitation of its natural 
resources, and to establish safety zones at a reasonable distance around 
such installations and take in those zones measures necessary for their 
protection. 
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3. Such installations, though under the jurisdiction of the coastal state, 
do not possess the status of islands. They have no territorial sea of their 
own, and their presence does not affect the delimitation of the territorial 
sea of the coastal state. 

4. Due notice must be given of any such installations constructed, and 
permanent means for giving warning of their presence must be maintained. 

5. Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or where interference may 
be caused in recognized sea lanes essential to international navigation. 


ARTICLE 72 


1. Where the same continental shelf is adjacent to the territories of two 
or more states whose coasts are opposite to each other, the boundary of the 
continental shelf appertaining to such states shall be determined by agree- 
ment between them. In the absence of agreement, and unless another 
boundary line is justified by special circumstances, the boundary is the 
median line, every point of which is equidistant from the baselines from 
which the breadth of the territorial sea of each country is measured. 

2. Where the same continental shelf is adjacent to the territories of two 
adjacent states, the boundary of the continental shelf shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the boundary 
shall be determined by application of the principle of equidistance from 
the baselines from which the breadth of the territorial sea of each of the 
two countries is measured. 

ARTICLE 73 


Any disputes that may arise between states concerning the interpreta- 
tion or application of Articles 67—72 shall be submitted to the International 
Court of Justice at the request of any of the parties, unless they agree 
on another method of peaceful settlement. 


II. COMMENTARY TO THE ARTICLES CONCERNING THE LAW OF THE SEA 
PART I. TERRITORIAL SEA 
Section I. GENERAL 
Juridical status of the territorial sea 
ARTICLE 1 


1. The sovereignty of a state extends to a belt of sea adjacent to its 
coast, described as the territorial sea. 

2. This sovereignty is exercised subject to the conditions prescribed 
in these articles and by other rules of international law. 


Commentary 


(1) Paragraph 1 brings out the fact that the rights of the coastal state 
over the territorial sea do not differ in nature from the rights of sovereignty 
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which the state exercises over other parts of its territory. There is an 
essential difference between the régime of the territorial sea and that of 
the high seas since the latter is based on the principle of free use by all 
nations. The replies from governments in connexion with the Hague 
Codification Conference of 1930 and the report of the Conference’s Com- 
mittee on the subject confirmed that this view, which is almost unanimously 
held, is in accordance with existing law. It is also the principle under- 
lying a number of multilateral conventions—such as the Air Navigazion 
Convention of 1919 and the “International Civil Aviation Convention of 
1944—-which treat the territorial sea in the same way as other parts of 
state territory. l 

(2) The Commission preferred the term ‘‘territorial sea” to ‘‘territorial 
waters.’’ It was of the opinion that the term ‘‘territorial waters” might 
lead to confusion, since it is used to describe both internal waters only, 
and internal waters and the territorial sea combined. For the same reason, 
the Codification Conference also expressed a preference for the term ‘‘terri- 
torial sea.” Although not yet universally accepted, this term is becoming 
more and more prevalent. 

(8) Clearly, sovereignty over the territorial sea cannot be exercised 
otherwise than in conformity with the provisions of international law. 

(4) Some of the limitations imposed by international law on the exercise 
of sovereignty in the territorial sea are set forth in the present articles 
which cannot, however, be regarded as exhaustive. Incidents in the terri- 
torial sea raising legal questions are also governed by the general rules of 
international law, and these cannot be specially codified in the present 
draft for the purposes of their application to the territorial sea. That is 
why ‘‘other rules of international law’’ are mentioned in addition to the 
provisions contained in the present articles. 

(5) It may happen that, by reason of some special relationship, geo- 
graphical or other, between two states, rights in the territorial sea of one 
of them are granted to the other in excess of the rights recognized in the 
present draft. It is not the Commission’s intention to limit in any way 
any more extensive right of passage or other right enjoyed by states by 
custom or treaty. 


Juridical status of the airspace over the territorial sea 
and of its bed and subsoil 


ARTICLE 2 


The sovereignty of a coastal state extends also to the airspace over the 
territorial sea as well as to its bed and subsoil. 


Commentary 


This article is taken, except for purely stylistic changes, from the regu- 
lations proposed by the 1930 Codification Conference. Since the present 
draft deals solely with the sea, the Commission did not study the conditions 
under which sovereignty over the airspace, seabed and subsoil is exercised. 


m 
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Section II. LIMITS OF THE TERRITORIAL SEA 
Breadth of the territorial sea 
ARTICLE 3 


1. The Commission recognizes that international practice is not uni- 
form as regards the delimitation of the territorial sea. 

2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea up to that limit, notes, on the one hand, that many 
states have fixed a breadth greater than three miles and, on the other 
hand, that many states do not recognize such a breadth when that of 
their own territorial sea is less. 

4. The Commission considers that the breadth of the territorial sea 
should be fixed by an international conference. 


Commentary 


(1) At its seventh session the Commission had adopted certain guiding 
principles concerning the limits of the territorial sea, but before drafting 
the final text of an article on this subject, it had wished to see the com- 
ments of governments. 

(2) First of all, the Commission had recognized that international prac- 
tice was not uniform as regards the traditional limitation of the territorial 
sea to three miles. In the opinion of the Commission, that was an incon- 
trovertible fact. 

(3) Next the Commission had stated that international law did not 
justify an extension of the territorial sea beyond twelve miles. In its 
opinion, such an extension infringed the principle of the freedom of the 
seas, and was therefore contrary to international law. 

(4) Finally the Commission had stated that it took no decision as to the 
breadth of the territorial sea up to the limit of twelve miles. Some mem- 
bers held that as the rule fixing the breadth at three miles had been widely 
applied in t the past and was still maintained by a number of important 
maritime states, it should, in the absence of any other rule of equal 
authority, be regarded as recognized by international law and binding on 
all states“ That view was not supported by the majority of the Com- 
mission; at its seventh session, however, the Commission did not succeéd 
ifi reaching agreement on any other limit. The extension by a state of 
its territorial sea to a breadth of between three and twelve miles was 
not characterized by the Commission as a breach of international law. 
Such an extension would be valid for any other state which did not object 
to it, and a fortiori for any state which recognized it tacitly or by treaty, 
or was a party to a judicial or arbitral decision recognizing the extension. 
A claim to a territorial sea not exceeding twelve miles in breadth could 
be sustained erga omnes by any state, if based on historie rights. But, 
subject to such cases, the Commission by a small majority declined to 
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question the right of other states not to recognize an extension of the 
territorial sea beyond the three-mile limit. 

(5) At its eighth session, the Commission resumed its study of this 
problem in the light of thé comments by governments. Those comments 
showed a wide diversity of opinion, and the same diversity was noted 
within the Commission. Several proposals were made; they are referred 
to below in the order in which they were put to the vote. Some members 
were of the opinion that it was for each coastal state, in the exercise of its 
sovereign powers, to fix the breadth of its territorial sea. They considered 
that in all cases where the delimitation of the territorial sea was justified 
by the real needs of the coastal state, the breadth of the territorial sea 
was in conformity with international law; this would cover the case of those 
states which had fixed the breadth at between three and twelve miles. An- 
other opinion was that the Commission should recognize that international 
practice was not uniform as regards limitation of the territorial sea to 
three miles, but would not authorize an extension of the territorial sea 
beyond twelve miles. On the other hand every state would have the 
right to extend its jurisdiction up to twelve miles. A third opinion was 
that the Commission should recognize that every coastal state was entitled 
to a territorial sea of a breadth of at least three, but not exceeding twelve, 
miles. If, within those limits, the breadth was not determined by long 
usage, it should not exceed what was necessary for satisfying the justifiable 
interests of the state, taking into account also the interests of the other 
states in maintaining the freedom of the high seas and the breadth gen- 
erally applied in the region. In case of a dispute, the question should, 
at the request of either of the parties, be referred to the International 
Court of Justice. A fourth opinion was reflected in a proposal to state 
that the breadth of the territorial sea could be determined by the coastal 
state in accordance with its economic and strategie needs within the limits 
of three and twelve miles, subject to recognition by states maintaining a 
narrower belt. According to a fifth opinion and proposal, the breadth 
of the territorial sea would be three miles, but a greater breadth should be 
recognized if based on customary law. Furthermore, any state might 
fix the breadth of its territorial sea at a higher figure than three miles, 
but such an extension could not be claimed against states which had not 
recognized it or had not adopted an equal or greater breadth. In no case 
could the breadth of the territorial sea exceed twelve miles. 

(6) None of these proposals managed to secure a majority in the Com- 
mission, which, while recognizing that it differs in form from the other 
articles, finally accepted, by a majority vote, the text included in this draft 
as Article 3. 

(7) The Commission noted that the right to fix the limit of the terri- 
torial sea at three miles was not disputed. It states that international 
law does not permit that limit to be extended beyond twelve miles. As 
regards the right to fix the limit between three and twelve miles, the Com- 
mission was obliged to note that international practice was far from 
uniform. Since several states have established a breadth of between three 
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and twelve miles, while others are not prepared to recognize such ex- 
tensions, the Commission was unable to take a decision on the subject, and 
expressed the opinion that the question should be decided by an inter- 
national conference of plenipotentiaries. 

(8) It follows from the foregoing that the Commission came out clearly 
against claims to extend the territorial sea to a breadth which, in its 
view, jeopardizes the principle that has governed maritime law since 
Grotius, namely, the freedom of the high seas. On the other hand, the 
Commission did not succeed in fixing the limit between three and twelve 
miles. 

(9) The Commission considered the possibility of adopting a rule that 
all disputes concerning the breadth of the territorial sea should be sub- 
mitted to the compulsory jurisdiction of the International Court of Justice. 
The majority of the Commission, however, were unwilling to ask the Court 
to undertake the settlement of disputes on a subject regarding which the 
international community had not yet succeeded in formulating a rule of 
law. It did not wish to delegate an essentially legislative function to a 
judicial organ which, moreover, cannot render decisions binding on states 
other than the parties. For those reasons it considered that the question 
should be referred to the proposed conference. 


Normal baseline 
ARTICLE 4 


Subject to the provisions of Article 5 and to the provisions regarding 
bays and islands, the breadth of the territorial sea is measured from the 
low-water line along the coast, as marked on large-scale charts officially 
recognized by the coastal state. 


Commentary 


(1) The Commission was of the opinion that, according to the inter- 
national law in force, the extent of the territorial sea is measured either 
from the low-water line along the coast, or, in the circumstances envisaged 
in Article 5, from straight baselines independent of the low-water mark. 
This is how the Commission interprets the judgement of the International 
Court of Justice rendered on 10 December 1951 in the Fisheries Case 
between the United Kingdom and Norway. 

(2) The traditional expression ‘‘low-water mark” may have different 
meanings; there is no uniform standard by which states in practice de- 
termine this line. The Commission considers that it is permissible to 
adopt as the baseline the low-water mark as indicated on large-scale charts 
officially recognized by the coastal state. The Commission is of opinion 
that the omission of detailed provisions such as were prepared by the 1930 
Codification Conference is hardly likely to induce governments to shift the 
low-water lines on their charts unreasonably. 


111. ©. J. Reports, 1951, p. 116. 
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Straight baselines 
ARTICLE 5 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its immedi- 
ate vicinity, the baseline may be independent of the low-water mark. 
In these cases, the method of straight baselines joining appropriate 
points may be employed. The drawing of such baselines must not 
depart to any appreciable extent from the general direction of the coast, 
and the sea areas lying within the lines must be sufficiently closely linked 
to the land domain to be subject to the régime of internal waters. 
Account may nevertheless be taken, where necessary, of economic 
interests peculiar to a region, the reality and importance of which are 
clearly evidenced by a long usage. Baselines shall not be drawn to 
and from drying rocks and drying shoals. 

2. The coastal state shall give due publicity to the straight baselines 
drawn by it. 

3. Where the establishment of a straight baseline has the effect of 
enclosing as internal waters areas which previously had been considered 
as part of the territorial sea or of the high seas, a right of innocent 
passage, as defined in Article 15, through those waters shall be recog- 
nized by the coastal state in all those cases where the waters have 
normally been used for international traffic. 


Commentary 


(1) The International Court of Justice, in its decision regarding the 
Fisheries Case between the United Kingdom and Norway, considered that 
where the coast is deeply indented or cut into, or where it is bordered 
by an insular formation such as the Skjaergaard in Norway, the baseline 
becomes independent of the low-water mark and can only be determined by 
means of a geometric construction. The Court said: 


“[In such circumstances the line of the low-water mark can no 
longer be put forward as a rule requiring the coastline to be followed 
in all its sinuosities. Nor can one characterize as exceptions to the 
rule the very many derogations which would be necessitated by such 
a rugged coast; the rule would disappear under the exceptions. Such 
a coast, viewed as a whole, calls for the application of a different 
method; that is, the method of base-lines which, within reasonable 
limits, may depart from the physical line of the coast] .. . 

“The principle that the belt of territorial waters must follow tae 
general direction of the coast makes it possible to fix certain criteria 
valid for any delimitation of the territorial sea; these criteria will de 
elucidated later. The Court will confine itself at this stage to noting 
that, in order to apply this principle, several States have deemed it 
necessary to follow the straight baselines method and that they have 
not encountered objections of principle by other States. This method 
consists of selecting appropriate points on the low-water mark and 
drawing straight lines between them. This has been done, not only 
in the case of well-defined bays, but also in cases of minor curvatures 
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of the coast line where it was solely a question of giving a simpler 
form to the belt of territorial waters.’’ 1? 

(2) The Commission interpreted the Court’s judgement, which was 
delivered on the point in question by a majority of 10 votes to 2, as ex- 
pressing the law in force; it accordingly drafted the article on the_basis 
of this judgement. It felt, however, that certain rules advocated by the 
group of éxperts who met at The Hague in 1958 (see introduction to 
Chapter II, paragraph 17 above) might serve to round off the criteria 
adopted by the Court. Consequently, at its sixth session, it inserted the,’ 
following supplementary rules in paragraph 2 of the article: li 


“As a general rule, the maximum permissible length for a straight 
baseline shall be ten miles. Such baselines may “be drawn, when 
justified according to paragraph 1, between headlands of the coast- 
line or between any such headland ‘and an island less than five miles 
from the coast, or between such islands. Longer straight baselines 
may, however, be drawn provided that no point on such lines is more 
than five miles from the coast. Baselines shall not be drawn to and 
from dfying rocks and shoals.’’ 18 


(3) Some governments raised objections to this paragraph 2, arguing 
that the maximum length of ten-miles-for baselines and the maximum 
distance from the coast of five miles seemed arbitrary and, moreover, not 
in conformity with the Court’s decision. Against this certain members 
of the Commission pointed out that the Commission had drafted these 
provisions for application ‘‘as a general rule’’ and that it would always be 
possible to depart from them if special circumstances justified doing so. 
In the opinion of those members, the criteria laid down by the Court was 
not sufficiently precise for general application. However, at its seventh 
session in 1955, after further study of the question the Commission de- 
cided, by a majority, that paragraph 2 should be deleted so as not to 
make the provisions of paragraph 1 too mechanical. Only the final sen- 
tence wag kept and added to paragraph 1. i 

(4) At this same session, the Commission made a number of changes 
designed to bring the text even more closely into line with the Court’s 
judgement in the above-mentioned Fisheries Case. In particular it in- 
serted in the first sentence the words: ‘‘or where this is justified by eco- 
nomic interests peculiar to a region, the reality and importance of which 
are clearly evidenced by a long usage.’ 1$ Some governments stated in 
their comments on the 1955 text that they could not support the insertion 
of ‘‘economic interests’’ in the first sentence of the article. In their 
opinion, this reference to economic interests was based on a misinterpreta- 
tion of the Court’s judgement. The interests taken into account in the 
judgement were considered solely in the light of the historical and geo- 


12 Ibid., pp. 129 and 130. The passage within brackets is a translation, provided 
by the Registry of the International Court of Justice, for the authoritative French 
text of the judgement; it is inserted here instead of the corresponding passage repro- 
duced in the I.C.J. Reports, 1951, which is somewhat distorted by printing errors. 

18 Official Records of the General Assembly, 9th Sess., Supp. No. 9 (4/2693), p. 14. 

14 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (4/2934), p. 17. 
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graphical factors involved and should not constitute a justification in 
themselves. The application of the straight baseline system should be 
justified in principle on other grounds before purely local economie con- 
siderations could justify a particular way of drawing the lines. 

(5) Although this interpretation of the judgement was not supported 
by all the members, the great majority of the Commission endorsed this 
view at the eighth session, and the article was recast in that sense. 

(6) The question arose whether in waters which become internal waters 
when the straight baseline system is applied the right of passage should not 
be granted in the same way as in the territorial sea. Stated in such gen- 
eral terms, this argument was not approved by the majority of the Com- 
mission. The Commission was, however, prepared to recognize that if a 
state wished to make a fresh delimitation of its territorial sea according 
to the straight baseline principle, thus including in its internal waters 
parts of the high seas or of the territorial sea that had previously been 
waters through which international traffic passed, other nations could 
not be deprived of the right of passage in those waters. Paragraph 3 of 
the article is designed to safeguard that right. 

(7) Straight baselines may be drawn only between points situated on 
the territory of a single state. An agreement between two states under 
which such baselines were drawn along the coast and connecting points 
situated on the territories of different states, would not be enforceable 
against other states. 

(8) Straight baselines may be drawn to islands situated in the immedi- 
ate vicinity of the coast, but not to drying rocks and drying shoals. Only 
rocks or shoals permanently above sea level may be used for this purpcse. 
Otherwise the distance between the baselines and the coast might be ex- 
tended more than is required to fulfil the purpose for which the straight 
baseline method is applied, and, in addition, it would not be possible at 
high tide to sight the points of departure of the baselines. 


Outer limit of the territorial sea 
ARTICLE 6 


The outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 

Commentary 


(1) According to the committee of experts (see introduction to Chapter 
II, paragraph 17 above), this method of determining the outer limit has 
already been in use for a long time. In the case of deeply indented coasts 
the line it gives departs from the line which follows the sinuosities of the 
coast. It is undeniable that the latter line would often be so tortuous as 
to be unusable for purposes of navigation. 

(2) The line all the points of which are at a distance of T miles from 
the nearest point on the coast (T being the breadth of the territorial 
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sea) may be obtained by means of a continuous series of ares of circles 
drawn with a radius of T miles from all points on the coastline. The 
outer limit of the territorial sea is formed by the most seaward arcs. In 
the case of a rugged coast, this line, although undulating, will be less 
of a zigzag than if it followed all the sinuosities of the coast, because circles 
drawn from those points on the coast where it is most deeply indented 
will not usually affect the outer limit of the seaward ares. In the ease of 
a straight coast, or if the straight baseline method is followed, the arcs of 
circles method produces the same result as the strictly parallel line. 

(3) The Commission considers that the arcs of circles method is to be 
recommended because it is likely to facilitate navigation. In any case, the 
Commission feels that states should be free to use this method without 
running the risk of being charged with a breach of international law on 
the ground that the line does not follow all the sinuosities of the coast. 


Bays 
ARTICLE 7 


1. For the purposes of these articles, a bay is a well-marked indenta- 
tion whose penetration is in such proportion to the width of its mouth 
as to contain landlocked waters and constitute more than a mere curva- 
ture of the coast. An indentation shall not, however, be regarded as a 
bay unless its area is as large as, or larger than, that of the semicircle 
drawn on the mouth of that indentation. If a bay has more than one 
mouth, this semicircle shall be drawn on a line as long as the sum total 
of the length of the different mouths. Islands within a bay shall be 
included as if they were part of the water area of the bay. 

2. The waters within a bay, the coasts of which belong to a single 
state, shall be considered internal waters if the line drawn across the 
mouth does not exceed fifteen miles measured from the low-water line. 

3. Where the mouth of a bay exceeds fifteen miles, a closing line of 
such length shall be drawn within the bay. When different lines of 
such length can be drawn that line shall be chosen which encloses the 
maximum water area within the bay. 

4. The foregoing provisions shall not apply to so-called “historic” bays, 
or in any cases where the straight baseline system provided for in 
Article 5 is applied. 

Commentary 


(1) Paragraph 1, which is taken from the report of the committee of 
experts mentioned above, lays down the conditions that must be satisfied 
by an indentation or curve in order to be regarded as a bay. In adopting 
this provision, the Commission repaired the omission to which attention 
had already been drawn by the Hague Codification Conference of 1930 and 
which the International Court of Justice again pointed out in its judge- 
ment in the Fisheries Case. Such an explanation was necessary in order 
to prevent the system of straight baselines from being applied to coasts 
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whose configuration does not justify it, on the pretext of applying the rules 
for bays. 

(2) If, as a result of the presence of islands, an indentation whose 
features as a ‘‘bay’’ have to be established has more than one mouth, 
the total length of the lines drawn across all the different mouths will be 
regarded as the width of the bay. Here, the Commission’s intention was 
to indicate that the presence of islands at the mouth of an indentation 
tends to link it more closely to the mainland, and this consideration may 
justify some alteration in the ratio between the width and the penetration 
of the indentation. In such a case an indentation which, if it had no 
islands at its mouth, would not fulfil the necessary conditions, is to be 
recognized as a bay. Nevertheless, islands at the mouth of a bay cannot 
be considered as ‘‘closing’’ the bay if the ordinary sea route passes be- 
tween them and the coast. 

(8) The Commission discussed at length the question of the conditions 
under which the waters of a bay can be regarded as internal waters. The 
majority considered that it was not sufficient to lay down that the waters 
must be closely linked to the land domain by reason of the depth of pene- 
tration of the bay into the mainland, or otherwise by its configuration, or 
by reason of the utility the bay might have from the point of view of the 
economic needs of the country. These criteria lack legal precision. 

(4) The majority of the Commission took the view that the maximum 
length of the closing line must be stated in figures and that a limitation 
based on geographical or other considerations, which would necessarily 
be vague, would not suffice. It considered, however, that the limit should 
be more than ten miles. Although not prepared to establish a direct 
relationship between the length of the closing line and the breadth of the 
territorial sea—such a relationship was formally denied by certain mem- 
bers of the Commission—it felt bound to take some account of tendencies 
to extend the breadth of the territorial sea by lengthening the closing line 
of bays. As an experiment the Commission suggested, at its seventh 
session, a distance of twenty-five miles; thus, the length of the closiug 
line would be slightly more than twice the permissible maximum breadth of 
the territorial sea as laid down in paragraph 2 of Article 3. Since, firstly, 
historic bays, some of which are wider than twenty-five miles, would not 
come under the article and since, secondly, the provision contained in 
paragraph 1 of the article concerning the characteristics of a bay was 
calculated to prevent abuse, it seemed not unlikely that some extension of 
the closing line would be more readily accepted than an extension of the 
breadth of the territorial sea in general. At the seventh session, the 
majority of the Commission rejected a proposal that the length of the 
closing line should be set at twice the breadth of the territorial sea, 
primarily because it considered such a delimitation unacceptable to states 
that have adopted a breadth of three or four miles for their territorial 
sea, At its eighth session the Commission again examined this question 
in the light of replies from governments. The proposal to extend the 
closing line to twenty-five miles had found little support; a number of 
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governments stated that, in their view, such an extension was excessive. 
By a majority, the Commission decided to reduce the twenty-five miles 
figure, proposed in 1955, to fifteen miles. While appreciating that a line 
of ten miles had been recognized by several governments and established 
by international conventions, the Commission took account of the fact 
that the origin of the ten-mile line dates back to a time when the breadth 
of the territorial sea was much more commonly fixed at three miles than 
itisnow. In view of the tendency to increase the breadth of the territorial 
sea, the majority in the Commission thought that an extension of the 
closing line to fifteen miles would be justified and sufficient. 

(5) If the mouth of a bay is more than fifteen miles wide, the closing 
line will be drawn within the bay at the point nearest to the sea where 
the width does not exceed that distance. Where more than one line of 
fifteen miles in length can be drawn, the closing line will be so selected as 
to enclose the maximum water area within the bay. The Commission be- 
lieves that other methods proposed for drawing this line will give rise to 
uncertainties that will be avoided by adopting the above method, which is 
that proposed by the above-mentioned committee of experts. 

(6) Paragraph 4 states that the foregoing provisions shall not apply to 
“historie”? bays. 

(7) The Commission felt bound to propose only rules applicable to bays 
the coasts of which belong to a single state. As regards other bays, the 
Commission has not sufficient data at its disposal concerning the number of 
cases involved or the regulations at present applicable to them. 


Ports 
ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system 
shall be regarded as forming part of the coast. 


Commentary 


(1) The waters of a port up to a line drawn between the outermost 
installations form part of the internal waters of the coastal state. No 
rules for ports have been included in this draft, which is exclusively 
concerned with the territorial sea and the high seas. 

(2) Permanent structures erected on the coast and jutting out to sea 
(such as jetties and coast protective works) are assimilated to harbour 
works. 

(3) Where such structures are of excessive length (for instance, a jetty 
extending several kilometres into the sea), it may be asked whether this 
article could still be applied or whether it would not be necessary, in such 
cases, to adopt the system of safety zones provided for in Article 71 for 
installations on the continental shelf. As such cases are very rare, the 
Commission, while wishing to draw attention to the matter, did not deem 
it necessary to state an opinion. 
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Roadsteads 
ARTICLE 9 


Roadsteads which are normally used for the loading, unloading and 
anchoring of ships, and which would otherwise be situated wholly or 
partly outside the outer limit of the territorial sea, are included in the 
territorial sea. The coastal state must give due publicity to the limits 
of such roadsteads. 

‘Commentary 


In substance, this article is based on the 1980 Codification Conference 
text. With some dissenting opinions, the Commission considered that 
roadsteads situated outside the territorial sea should not be treated as 
internal waters. While appreciating that the coastal state must be able 
to exercise special supervisory and police rights in such roadsteads, the 
Commission thought it would be going too far to treat them as internal 
waters, since innocent passage through them might then be prohibited. 
It considered that the rights of the coastal state were sufficiently safe- 
guarded by the recognition of such waters as territorial sea. 


Islands 
ARTILE 10 


Every island has its own territorial sea. An island is an area of land, 
surrounded by water, which in normal circumstances is permanently 
above high-water mark. 

Commentary 


(1) This article applies both to islands situated in the high seas and to 
islands situated in the territorial sea. In the case of the latter, their own 
territorial sea will partly coincide with the territorial sea of the mainland. 
The presence of the island will create a bulge in the outer limit of the 
territorial sea of the mainland. The same idea can be expressed in the 
following form: islands, wholly or partly situated in the territorial sea, 
shall be taken into consideration in determining the outer limit of the 
territorial sea. 

(2) An island is understood to be any area of land surrounded by water 
which, except in abnormal circumstances, is permanently above high-water 
mark. Consequently, the following are not considered islands and have 
no territorial sea: 

(i) Elevations which are above water at low tide only. Even if an 
installation is built on such an elevation and is itself permanently above 
water—a lighthouse, for example—the elevation is not an ‘‘island’’ as 
understood in this article; 

(ii) Technical installations built on the seabed, such as installations 
used for the exploitation of the continental shelf (see Article 71). The 
Commission nevertheless proposed that a safety zone around such in- 
stallations should be recognized in view of their extreme vulnerability. 
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It does not consider that a similar measure is required in the case of 
lighthouses. 

(3) The Commission had intended to follow up this article with a pro- 
vision concerning groups of islands. Like the Hague Conference for the 
Codification of International Law of 1930, the Commission was unable to 
overcome the difficulties involved. The problem is singularly complicated 
by the different forms it takes in different archipelagos. The Commission 
was prevented from stating an opinion, not only by disagreement on the 
breadth of the territorial sea, but also by ldck of technical information on 
the subject. It recognizes the importance of this question and hopes that 
if an international conference subsequently studies the proposed rules 
it will give attention to it. 

(4) The Commission points out, for purposes of information, that 
Article 5 may be applicable to groups of islands lying off the coast. 


Drying rocks and drying shoals 
Armoe 11 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be taken 
as points of departure for measuring the extension of the territorial sea. 


Commentary 


(1) Drying rocks and shoals situated wholly or partly in the territorial 
sea are treated in the same way as islands. The limit of the territorial sea 
will make allowance for the presence of such drying rocks and will show 
bulges accordingly. On the other hand, drying rocks and shoals situated 
outside the territorial sea, as measured from the mainland or an island, 
have no territorial sea of their own. 

(2) It was suggested that the terms of Article 5 (under which straight 
baselines are not drawn to or from drying rocks and shoals) might be 
incompatible with the present article. The Commission sees no incompati- 
bility. The fact that for the purpose of determining the breadth of the 
territorial sea drying rocks and shoals are assimilated to islands does not 
imply that such rocks and shoals are treated as islands in every respect. 
In the comment to Article 5 it has already been pointed out that if they 
were so treated, then, where straight baselines are drawn, and particu- 
larly in the case of shallow waters off the coast, the distance between 
the baseline-and the coast might be far greater than that required to fulfil 
the purpose for which the straight baseline method was designed. 


Delimitation of the territorial sea in straits and off other opposite coasts 
Articiuz 12 


1. The boundary of the territorial sea between two states, the coasts 
of which are opposite each other at a distance less than the extent of the 
belts of territorial sea adjacent to the two coasts, shall be fixed by agree- 
ment between those states. Failing such agreement and unless another 
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boundary line is justified by special circumstances, the boundary is the 
median line every point of which is equidistant from the nearest points 
on the baselines from which the breadths of the territorial seas of the 
two states are measured. 

2. If the distance between the two states exceeds the extent of the 
two belts of territorial sea, the waters lying between the two belts shall 
form part of the high seas. Nevertheless, if, as a consequence of this 
delimitation, an area of the „sea not more than two miles in breadth 
should be entirely enclosed within the territorial sea, that area may, 
by agreement between the coastal states, be deemed to be part of the 
territorial sea. 

3. The first sentence of the preceding paragraph shall be applicable 
to cases where both coasts belong to one and the same coastal state. 
If, as a consequence of this delimitation, an area of the sea not more than 
two miles in breadth should be entirely enclosed within the territorial 
sea, that area may be declared by the coastal state to form part of its 
territorial sea. 

4, The line of demarcation shall be marked on the officially recognized 
large-scale charts. 


Commentary 


(1) The 1955 draft contained an article (12) entitled ‘‘Delimitation of 
the territorial sea in straits,” and another (14) entitled ‘‘Delimitation of 
the territorial sea of two states, the coasts of which are opposite each 
other.’’ It was correctly pointed out that the text could be simplified by 
combining those two articles, since the delimitation of the territorial sea 
in straits did not present any different problem from that of the opposite 
coasts of two states generally. It is only the right of passage in straits 
that calls for special attention. The Commission has dealt with this in 
Article 17, paragraph 4. 

(2) The delimitation in case of disagreement between those states, 
of the territorial seas between two states the coasts of which are opposite 
each other, was one of the main tasks of the committee of experts which 
met at The Hague in April 1953 at the Commission’s request. The Com- 
mission approved of the experts’ proposals (A/CN.4/61/Add.1) and took 
them as a basis for this article. It considered, however, that it would be 
wrong to go into too much detail and that the rule should be fairly flexible. 
Consequently, it did not adopt certain points of detail laid down by the 
experts. Although the Commission noted that special circumstances would 
probably necessitate frequent departures from the mathematical median 
line, it thought it advisable to adopt, as a general rule, the system of the 
median line as a basis for delimitation. 

(3) Under the term ‘‘baselines’’ at the end of paragraph 1 the Com- 
mission includes both normal baselines and those applied under any straight 
baseline system adopted for the coast in question. 

(4) The second paragraph deals with cases where parts of the high sea 
may be surrounded by the territorial seas of the two states. It was thought 
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that there was no valid reason why these enclosed portions of sea—which 
may be quite large in area—should not be treated as high seas. If such 
areas are very small, however, their assimilation to the territorial sea may 
be justified on practical grounds. Such exceptions will be limited to en- 
claves of sea not more than two miles across, this being the width fixed by 
the Commission following the example of the 1930 Codifieation Confer- 
ence, though it is not claimed that there is any existing rule of positive law 
to this effect. g 

(5) I£ both shores belong to the same state, the question of delimitation 
of the territorial sea can only arise if the distance between the two shores 
is more than twice the breadth of the territorial sea. The first sentence of 
paragraph 2 will then apply. In this case the question of enclaves may 
also arise. The enclave may then be assimilated to the territorial sea if it 
is not more than two miles across. 

(6) The Commission is aware that the rules it has formulated in para- 
graphs 2 and 3 cannot be applied in all cireumstances. Cases may arise 
in which, either by reason of differences in customary law or by reason of 
international conventions, it is necessary to apply a different rule to the 
sea between the two coasts. It is not impossible that the area of sea 
between two coasts of the same state may have the character of an internal 
sea subject to special rules. The Commission cannot undertake to study 
these special cases; it must confine itself to stating the principles which, 
in general, could serve as a point of departure for determining the legal 
status of the areas in question. 

(7) The rule established by the present article does not provide any 
solution for cases in which the states opposite each other have adopted 
different breadths for their territorial seas. As long as no agreement is 
reached on the breadth of the territorial sea, disputes of this kind cannot 
be settled on the basis of legal rules; they must be settled by agreement 
between the parties. 


Delimitation of the territorial sea at the mouth of a river 
ARTICLE 13 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn infer fauces terrarum across the mouth of 
the river. 

2. If the river flows into an estuary the coasts of which belong to a 
Single state, Article 7 shall apply. 


Commentary 


The substance of this article is taken from the Report of Sub-Committee. 
II of the Second Committee of the Hague Conference of 1930 for the Codi- 
fication of International Law. So far as paragraph 2 is concerned, the 
Commission has not the necessary geographical data at its disposal to 
decide whether this provision is applicable to all existing estuaries. 
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Delimitation of the territorial sea of two adjacent states 
ARTICLE 14 


1. The boundary of the territorial sea between two adjacent static: 
skall be determined by agreement between them. In the absence e" 
suc1 agreement, and unless another boundary line is justified by speci: a 
circumstances, the boundary is drawn by application of the principle « 
equidisiance from the nearest points on the baseline from which th: 
breadth of the territorial sea ‘of each country is measured. 

2. The boundary line shall be marked on the officially recognizc:i 
la: ge-scale charts. 


Commentary 


(i) The situation described in this article can be regulated in various 
ways. 

(2) First, it would be possible to consider extending the land fi ww: 
ow. to sea as far as the outer limit of the territorial sea. This line can emi, 
be used if the land frontier meets the coast at a right angle; if the angle i. 
acuta, the result is impracticable. 

(3; A second solution would be to draw a line at right angles to th: 
cosest at the point where the land frontier reaches the sea. “his iietio 
is open to criticism if the coastline curves in the vicinity of the point i: 
question; for in that case the line drawn at right angles may meet the 
coast again at another point. 

(4) A third solution would be to adopt as the demarcation line the 
geographical parallel passing through the point at which the land from ie’ 
jacets the coast. This solution is not applicable in all cases either. 

© A fourth solution would be to draw a line at right angles to t'e 
uon val direction of the coastline. The Norwegian and Swedish Govern 
ac ya deew attention to the arbitral award of 23 October 1909 n a disput: 
betvcen Norway and Sweden, of which the statement of reasons coutain- 
the -ollowing sentence: 


‘The delimitation shall be made by tracing a line perpendiculerly t 
the general direction of the coast.” (A/ON.4/71, p. 14 and A, CN. 1, 
T1/Adc.1, p. 3). 


(6) The group of experts, mentioned above, was unable to suppor th’: 
ias method of drawing the boundary line. It was of opinion that 4 wos 
often impracticable to establish any ‘‘general direction of the coast; ‘ 
resi would depend on the ‘‘seale of the charts used for the purpose ain 
... how much coast shall be utilized in attempting to determin’ ams 
gencral direction whatever.’ Consequently, since the method of drawine 
o line at right angles to the general direction of the coastline is too varu 
for purposes of law, the best solution seems to be the median line which 
the croup of experts suggested. Such a line should be drawn ae. ‘dire 
to the principle of equidistance from the respective coastlines. Where ihe 
coast is straight, a line drawn according to this method will coincide with 
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one drawn at right angles to the coast at the intersection of the land 
frontier and the coastline. If, however, the coast is curved or irregular, 
the line takes the contour into account, while avoiding the difficulties 
of the problem of the general direction of the coast. 

(7) The Commission agreed with the view taken by the group of experts. 
As in the case dealt with by the preceding article, however, it considers that 
the rule should be very flexibly applied. 


Section III. RIGHT or INNOCENT PASSAGE 


(1) This section contains four subsections: subsection A. General 
rules; subsection B. Merchant ships; subsection C. Government ships 
other than warships; subsection D. Warships. The general rules laid 
down in subsection A are fully applicable to merchant ships (subsection 
B). They apply to the ships referred to in subsections C and D subject 
to the reservations stated there. 

(2) The Commission wishes to point out that this section, like the whole 
of these regulations, is applicable only in time of peace. No provision 
of this section affects the rights and obligations of Members of the United 
Nations Organization under the Charter. 


SUBSECTION A. GENERAL RULES 
Meaning of the right of innocent passage 
Armo 15 


1. Subject to the provisions of the present rules, ships of all states 
shall enjoy the right of innocent passage through the territorial sea. 

2. Passage means navigation through the territorial sea for the 
purpose either of traversing that sea without entering internal waters, 
or of proceeding to internal waters, or of making for the high seas from 
internal waters. 

3. Passage is innocent so long as a ship does not use the territorial 
sea for committing any acts prejudicial to the security of the coastal 
state or contrary to the present rules, or to other rules of international 
law. 

4. Passage includes stopping and anchoring, but only insofar as 
the same are incidental to ordinary navigation or are rendered necessary 
by force majeure or by distress. 

5. Submarines are required to navigate on the surface. 


Commentary 


(1) This article lays down that ships of all states, including fishing 
boats, have the right of innocent passage through the territorial sea. It 
reiterates a principle recognized by international law and confirmed by the 
1930 Codification Conference. 

(2) According to paragraph 2 the general rule recommended for ships 
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passing through the territorial sea is equally applicable to ships proceed- 
ing to or from ports. In the latter cases, however, certain restrictions are 
necessary: these are mentioned in Article 17, paragraph 2, Article 20, 
paragraph 2 and Article 21, paragraph 3. 

(3) For the right in question to be claimable, passage must in fact be 
innocent. It will not be innocent if the ship commits any of the acts 
referred to in paragraph 3. This paragraph follows the lines of that 
included in Article 5 of the rules proposed by the Second Committee of the 
1930 Codification Conference. The Commission considered that ‘‘fiscal 
interests of the State’’—a term which, according to the 1930 comments, 
should be interpreted very broadly as including all matters relating to 
customs and to import, export and transit prohibitions—could be regarded 
as being included in the more general expression used in paragraph 3, 
This expression covers, inter alia, questions relating to customs and health 
as well as the interests enumerated in the comment to Article 18. 

(4) Paragraph 3 contains only general criteria and does not go into 
details. There was therefore no need to mention the case—to which 
attention has been specifically drawn—of ships using the territorial sea 
for the express purpose of defeating import and export controls and con- 
travening the customs regulations of the coastal state (‘‘hovering ships’’). 
The Commission considers, however, that passage undertaken for this 
purpose cannot be regarded as innocent. 

(5) Under the 1955 draft, the provision in paragraph 5 was inserted 
in the subsection on warships. It has been transferred to the general 
subsection in order to make it equally applicable to commercial submarines, 
if these ships are ever re-introduced. 


Duties of the coastal state 
ARTICLE 16 


1. The coastal state must not hamper innocent passage through the 
territorial sea. It is required to use the means at its disposal to ensure 
respect for innocent passage through the territorial sea and must not 
allow the said sea to be used for acts contrary to the rights of other 
states. 

2. The coastal state is required to give due publicity to any dangers 
to navigation of which it has knowledge. 


Commentary 


(1) This article confirms the principles which were upheld by the 
International Court of Justice in its judgement of 9 April 1949 in the 
Corfu Channel Case between the United Kingdom and Albania. 

(2) I£ they hamper innocent passage, installations intended for the ex- 
ploitation of the seabed and subsoil of the territorial sea must not be sited 
[sic] in narrow channels or in sea lanes forming part of the territorial sea 
and essential for international navigation. 


196 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


Rights of protection of the coastal state 
ARTICLE 17 


1. The coastal state may take the necessary steps in its territorial 
sea to protect itself against any act prejudicial to its security or to such 
other of its interests as it is authorized to protect under the present rules 
and other rules of international law. 

2. In the case of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any 
breach of the conditions to which the admission of those ships to those 
waters is subject. 

3. The coastal state may suspend temporarily in definite areas of its 
territorial sea the exercise of the right of passage if it should deem such 
suspension essential for the protection of the rights referred to in para- 
graph 1. Should it take such action, it is bound to give due publicity 
to the suspension. 

4, There must be no suspension of the innocent passage of foreign 
ships through straits normally used for international navigation between 
two parts of the high seas. 


Commentary 


(1) This article recognizes the right of the coastal state to verify the 
innocent character of the passage, if need should arise, and to take the 
necessary steps to protect itself against any act prejudicial to its security 
or to such other of its interests as it is authorized to protect under the 
present rules and other rules of international law. The Second Com- 
mittee of the 1930 Codification Conference used the expression ‘‘public 
order’’ in this context. The Commission prefers to avoid this expression, 
which is open to various interpretations. 

(2) In exceptional cases a temporary suspension of the right of passage 
is permissible if compelling reasons connected with general security require 
it. Although it is arguable that this power was in any case implied in 
paragraph 1 of the article, the Commission considered it desirable to 
mention it expressly in a third paragraph which specifies that only a tem- 
porary suspension in definite areas is permissible. The Commission is of 
the opinion that the article states the international law in force. 

(8) The Commission also included a clause formally prohibiting inter- 
ference with passage through straits used for navigation between two parts 
of the high seas. The expression ‘‘straits normally used for international 
navigation between two parts of the high seas’’ was suggested by the de- 
cision of the International Court of Justice in the Corfu Channel Case. 
The Commission, however, was of the opinion that it would be in con- 
formity with the Court’s decision to insert the word ‘‘normally’’ before the 
word ‘‘used.’’ 

(4) The question was asked what would be the legal position of straits 
forming part of the territorial sea of one or more states and constituting 
the sole means of access to a port of another state. The Commission con- 
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siders that this case could be assimilated to that of a bay whose inner part 
and entrance from the high seas belong to different states. As the Com- 
mission felt bound to confine itself to proposing rules applicable to bays, 
wholly belonging to a single coastal state, it also reserved consideration of 
the above-mentioned case. 


Duties of foreign ships during their passage 
. ARTICLE 18 


Foreign ships exercising the right of passage shall comply with the 
laws and regulations enacted by the coastal state in conformity with the 
present rules and other rules of international law and, in particular, with 
the laws and regulations relating to transport and navigation. 


Commentary 


(1) International law has long recognized the right of the coastal state 
to enact, in the general interest of navigation, special regulations applicable 
to ships exercising the right of passage through the territorial sea. 

(2) Ships entering the territorial sea of a foreign state remain under 
the jurisdiction of the flag state. Nevertheless, the fact that they are in 
waters under the sovereignty of another state imposes some limitation on 
the exclusive jurisdiction of the flag state. Such ships must comply with 
the laws and regulations enacted by the coastal state in conformity with the 
present rules and other rules of international law and, in particular, with 
the laws and regulations relating to transport and navigation. At its 
seventh session, the Commission thought it useful to give the following 
examples: 

(a) The safety of traffic and the protection of channels and buoys; 

(b) The protection of the waters of the coastal state against pollution 
of any kind caused by ships; 

(c) The conservation of the living resources of the sea; 

(d) The rights of fishing and hunting and analogous rights belongiag 
to the coastal state; 

(e) Any hydrographical survey. 

(3) At the eighth session, a proposal was made for the addition of the 
following to this list: use of the national flag, use of the route prescribed 
for international navigation and observance of rules relating to security 
and of customs and health regulations. The Commission considered that 
such a list, which could not be exhaustive, would be somewhat arbitrary 
and preferred to mention these cases in the commentary without including 
them in the body of the article. 

(4) The corresponding article drafted by the Second Committee of the 
1930 Conference contained a second paragraph reading: 


‘The coastal State may not, however, apply these rules or regulations 
in such a manner as to discriminate between foreign vessels of different 
nationalities, nor, save in matters relating to fishing and shooting, be- 
tween national vessels and foreign vessels.’’ 
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(5) By omitting this paragraph, the Commission did not mean to imply 
that it does not contain a general, established rule of international law. 
The Commission considers, however, that cases may occur in which special 
rights granted by one state to another given state may be fully justified 
by the special relationship between the two states, and that in the absence 
of treaty provisions to the contrary, the grant of such rights cannot be 
invoked by other states as a ground for claiming similar treatment. The 
Commission prefers, therefore, that this question should continue to be 
governed by the general rules of law. 


Suzssection B. MERCHANT SHIPS 
Charges to be levied upon foreign ships 
ARTICLE 19 


1. No charge may be levied upon foreign ships by reason only of their 
passage through the territorial sea. 

2. Charges may only be levied upon a foreign ship passing through the 
territorial sea as payment for specific services rendered to the ship. 


Commentary 


(1) The purpose of this article is to bar any charges in respect of 
general services to shipping (light or buoyage dues, ete.) and to allow pay- 
ment to be demanded only for special services rendered to the ship (pilot- 
age, towage, etc.). 

(2) It is, of course, understood that special rights in this connexion may 
be recognized in international conventions. 

(3) As a general rule, these charges should be levied on terms of 
equality. For reasons analogous to those given for the omission from 
Article 18 of the 1930 paragraph mentioned at the end of the comment 
on that article, the Commission did not include in Article 19 the words 
‘these charges shall be levied without discrimination’’ which occurred in 
the corresponding article drafted by the 1930 Conference. 

(4) A proposal was made that the following clause be added to para- 
graph 2: ‘‘The right of the coastal state to demand and obtain information 
on the nationality, tonnage, destination and provenance of passing vessels 
in order to facilitate the levying of charges is reserved.’’ The Commission 
was unwilling to insert in the article a clause which, if injudiciously ap- 
plied, might seriously interfere with the passage of ships. But the Com- 
mission has no wish to dispute the fact that, in certain circumstances, the 
coastal state may be entitled to ask for the above-mentioned information. 
Any unjustifiable interference with navigation must, however, be avoided. 


Arrest on board a foreign ship 
ARTICLE 20 


1. A coastal state may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct 
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any investigation by reason of any crime committed on board the ship 
during its passage, save only in the following cases: 


(a) If the consequences of the crime extend beyond the ship; or 

(b) If the crime is of a kind to disturb the peace of the country or the 
good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by the 
captain of the ship or by the consul of the country whose flag the 
ship flies. 


2. The above provisions do not affect the right of the coastal state 
to take any steps authorized by its laws for the purpose of an arrest 
or investigation on board a foreign ship lying in its territorial sea or 
passing through the territorial sea after leaving internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Commentary 


(1) This article enumerates the cases in which the coastal state may 
stop a foreign ship passing through its territorial sea for the purpose 
of arresting persons or conducting an investigation in connexion with a 
criminal offence committed on board the ship during the said passage. In 
such a case a conflict of interests occurs; on the one hand, there are the 
interests of shipping, which should suffer as little interference as possible; 
on the other hand, there are the interests of the coastal state, which wishes 
to enforce its criminal law throughout its territory. The coastal state’s 
authority to bring the offenders before its courts (if it can arrest them) 
remains undiminished, but its power to arrest persons on board ships 
which are merely passing through the territorial sea is limited to the cases 
enumerated in the article. 

(2) The coastal state has no authority to stop a foreign ship passing 
through the territorial sea without entering internal waters merely be- 
cause some person happens to be on board who is wanted by the judicial 
authorities of that state in connexion with some punishable act com- 
mitted elsewhere than on board the ship. A fortiori, a request for ex- 
tradition addressed to the coastal state by reason of an offence committed 
abroad cannot be considered a valid reason for stopping the ship. 

(3) In the case of a ship lying in the territorial sea, the jurisdiction 
of the coastal state should be regulated by the state’s own municipal law. 
Such jurisdiction is more extensive than in the case of ships which are 
simply passing through the territorial sea along the coast. This applies 
also to ships which have called at a port or left a navigable waterway in 
the coastal state; the fact that a ship has moored in a port and had contact 
with the land, taken on passengers, etc., increases the coastal state’s powers 
in this respect. But the coastal state must always do its utmost to inter- 
fere as little as possible with navigation. The inconvenience caused to 
navigation by the stopping of a large liner outward bound in order to 
arrest a person alleged to have committed some minor offence ashore 
cannot be regarded as of less importance than the interest which the state 
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may have in securing the arrest of the offender. Similarly, the judicial 
authorities of the coastal state should, as far as possible, refrain from 
arresting any of the officers or erew of the ship if their absence would make 
it impossible for the voyage to continue. 

(4) Thus the proposed article does not attempt to solve conflicts of 
jurisdiction between the coastal state and the flag state in the matter of 
criminal law, nor does it in any way prejudice their respective rights. 
The Commission is fully aware of the desirability of codifying the law 
relating to these matters. It appreciates in particular that it would be 
useful to determine what court is competent to deal with any criminal 
proceedings arising out of collisions in the territorial sea. Nevertheless, 
following the example set by the 1930 Conference, the Commission re- 
frained from formulating specific rules on this subject, because it felt 
that in this very broad field certain limits must inevitably be set to its 
work. Another reason for the Commission’s not dealing with the matter 
of collisions is the existence since 1952 of a convention on the subject, 
which has not yet been ratified by many states, namely the International 
Convention for the Unification of Certain Rules Relating to Penal Juris- 
diction in Matters of Collisions or Other Incidents of Navigation, signed 
at Brussels on 10 May 1952. 

(5) The question was raised whether the coastal state is entitled to 
make an arrest when the consequences of the crime, although extending 
beyond the ship, are limited to the territory of the flag state. The Com- 
mission did not feel that this case warranted making an exception to the 
rule in subparagraph (a) of paragraph 1. It is obvious that, particularly 
in such cases, the coastal state must act very warily, but it may well be that 
sometimes in these cases the arrest would also be in the interests of the flag 
state; hence, it would not be justifiable to forbid the coastal state to 
intervene. 

(6) An arrest for the purpose of suppressing illicit traffic in narcotic 
drugs may be justifiable, if the condition in subparagraph (a) is fulfilled. 


Arrest of ships for the purpose of exercising civil jurisdiction 
ARTICLE 21 


1. A coastal state may not arrest or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship. 

2. A coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obliga- 
tions or liabilities incurred by the ship itself in the course or for the 
purpose of its voyage through the waters of the coastal state. 

3. The provisions of the previous paragraph are without prejudice 
to the right of the coastal state, in accordance with its laws, to levy 
execution against or to arrest, for the purpose of any civil proceedings, a 
foreign ship lying in the territorial sea or passing through the territorial 
sea after leaving the internal waters. 
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Commentary 


(1) The Commission followed a rule analogous to that adopted for the 
exercise of criminal jurisdiction. A ship which is only passing through 
the territorial sea without entering internal waters may in no circumstances 
be stopped for the purpose of exercising civil jurisdiction in relation to 
any person on board; nor may the ship itself be arrested or seized except 
as a result of events occurring in the waters of the coastal state during the 
voyage in question, as for eXample, a collision, a salvage operation, ete., 
or in respect of obligations incurred for the purpose of the voyage. 

(2) The article does not attempt to provide a general solution for con- 
flicts of jurisdiction under private law between the coastal state and the 
flag state. Questions of this kind will have to be settled in accordance 
with the general principles of private international law and cannot be dealt 
with by the Commission in this report. Hence, questions of competence 
with regard to liability under civil law for collisions in the territorial sea 
are not covered by this article. 

(3) At its sixth session, the Commission had inserted in this article a 
provision concerning the coastal state’s right to levy execution against, 
or to arrest for the purpose of civil proceedings, ships passing through 
the territorial sea. Certain governments pointed out that there was a 
discrepancy between the rules adopted by the Commission and those of 
the Brussels Convention of 10 May 1952 for the Unification of Certain 
Rules Relating to the Arrest of Sea-Going Ships. This convention gives a 
longer list of cases in which arrest is permitted than the Commission’s 
1954 draft, which had followed the example of the Hague Conference of 
1930 for the Codification of International Law. At its seventh session, 
the Commission felt it should adopt the rules of the Brussels Convention, 
not only because unification is needed on this point but also because the 
rules of the convention, which are more recent than those drawn up in 
1930, were prepared and framed with great care by the maritime law 
experts of a large number of maritime states. For this reason the Com- 
mission attempted to bring the article into line with the provisions of the 
Brussels Convention. 

(4) The new wording, however, did not satisfy a number of govern- 
ments. It was pointed out that to attempt to summarize the convention 
in the draft articles by extracting brief passages from it would probably 
create even greater difficulties on account of the lack of uniformity which 
might arise between the terms of the summary inserted in the rules and 
the convention itself, in view of the impossibility of dealing with the whole 
substance of the convention in the rules. The Commission recognized the 
soundness of that comment. In addition, certain members pointed out that 
the Brussels Convention, which recognizes the right of arrest in many 
more cases than the Commission had done in its 1954 draft, affected in- 
nocent passage to what seemed an unjustifiable extent. Possibly the 
Brussels Convention, which regulated arrest within the full jurisdiction of 
the state, had been directed more to arrest in port than to arrest during 
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passage through the territorial sea. The majority of the Commission were 
of opinion that the 1954 text should be restored. They did not feel it ad- 
visable to leave the question in abeyance, as certain members had sug- 
gested, for they considered that the proposed rules would then be marred 
by a gap detrimental to international navigation. Even admitting that 
the authors of the 1952 Brussels Convention had wished to inerease the 
number of cases in which the coastal state is entitled to exercise its civil 
jurisdiction over foreign ships merely passing through the territorial sea 
without entering a port, the existence of different rules on this point 
could hardly be regarded as a bar to the adoption of the above-mentioned 
provision since the Brussels Convention would bind only the contracting 
parties in their mutual relations. 

(5) If, on the other hand, a foreign vessel lies in the territorial sea or 
passes through it after leaving the internal waters, the coastal state has 
far wider powers. It is then entitled, in accordance with its laws, to levy 
execution against or to arrest the ship for the purpose of any civil 
proceedings. 


Sussection ©. GOVERNMENT SHIPS OTHER THAN WARSHIPS 


Government ships operated for commercial purposes 
ARTICLE 22 


The rules contained in subsections A and B shall also apply to 
government ships operated for commercial purposes. 


Commentary 


(1) The Commission followed the rules of the Brussels Convention of 
1926 concerning the Immunity of Government Ships. It considered that 
these rules followed the preponderant practice of states and it therefore 
formulated Article 22 accordingly. 

(2) Certain members felt unable to accept the rules of the Brussels 
Convention and opposed this article. 


Government ships operated for non-commercial purposes 
ARTICLE 23 


The rules contained in subsection A shall apply to government ships 
operated for non-commercial purposes. 


Commentary 


The question of the application of subsection D to government ships op- 
erated for non-commercial purposes is left in abeyance. The Commission, 
not wishing on this oceasion to settle in detail the status of this category 
of ships, left in abeyance the question whether they should be assimilated, 
entirely or in certain respects, to warships. In so doing, the Commission 
followed the example of the Hague Conference of 1930 for the Codification 
of International Law. 
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Sussection D. WARSHIPS 
Passage 
ARTICLE 24 


The coastal state may make the passage of warships through the 
territorial sea subject to previous authorization or notification. Nor- 
mally it shall grant innocent passage subject to the observance of the 
provisions of Articles 17 and 18. 


Commentary 


(1) At its sixth session in 1954, the Commission took the view that 
passage should be granted to warships without prior authorization or 
notification. At its seventh session in 1955, after noting the comments of 
certain governments and reviewing the question, the Commission felt 
obliged to amend this article so as to stress the right of the coastal state 
to make the right of passage of warships through the territorial sea subject 
to previous authorization or notification. Where previous authorization 
is required, it should not normally be subject to conditions other than 
those laid down in Articles 17 and 18. In certain parts of the territorial 
sea, or in certain special cireumstances, the coastal state may, however, 
deem it necessary to limit the right of passage more strictly in the case of 
warships than in that of merchant ships. The 1955 article provides a 
clearer recognition of this right than the 1954 text. 

(2) The Commission reconsidered this matter at its eighth session, in 
the light of the comments of certain governments, which pointed out that 
in practice passage was effected without formality and without objection 
on the part of coastal states. The majority of the Commission, however, saw 
no reason to change its view. While it is true that a large number of states 
do not require previous authorization or notification, the Commission can 
only welcome this attitude, which displays a laudable respect for the princi- 
ple of freedom of communications, but this does not mean that a state would 
not be entitled to require such notification or authorization if it deemed it 
necessary to take this precautionary measure. Since it admits that the 
passage of warships through the territorial sea of another state can be 
considered by that state as a threat to its security, and is aware that a 
number of states do require previous notification or authorization, the 
Commission is not in a position to dispute the right of states to take such a 
measure. But so long as a state has not enacted—and duly published— 
a restriction upon the right of passage of foreign warships through its 
territorial sea, such ships may pass through those waters without previous 
notification or authorization provided that they do not lie in them or put 
in at a port. In these latter cases previous authorization—except in cases 
of putting in through stress of weather—is always required. The Com- 
mission did not consider it necessary to insert an express stipulation to this 
effect since Article 15, paragraph 4, applies equally to warships. 
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(3) The right of the coastal state to restrict passage is more limited in 
the ease of passage through straits. The International Court of Justice in 
its judgement of 9 April 1949 in the Corfu Channel Case says: 


‘‘Tt is, in the opinion of the Court, generally recognized and in ac- 
cordance with international custom that States in time of peace have a 
right to send their warships through straits used for international 
navigation between two parts of the high seas without the previous 
authorization of a coastal State, provided that the passage is innocent. 
Unless otherwise prescribed in an international convention, there is no 
right for a coastal State to prohibit such passage through straits in 
time of peace.” 15 


(4) The Commission relied on that judgement of the Court when in- 
serting in the 1955 draft, a second paragraph worded as follows: 


“It may not interfere in any way with innocent passage through 
straits normally used for international navigation between two parts 
of the high seas.’’ 18 


It was pointed out at the eighth session that this second paragraph was 
unnecessary, as paragraph 4 of Article 17, which forms part of subsection 
A entitled ‘‘General Rules,’’ was applicable to warships. The majority of 
the Commission supported the view that the second paragraph of the 
article included in 1955 was not strictly necessary. In deleting this 
paragraph the Commission, in order to avoid any misunderstanding on the 
subject, nevertheless wishes to state that Article 24, in conjunction with 
paragraph 4 of Article 17, must be interpreted to mean that the coastal 
state may not interfere in any way with the innocent passage of warships 
through straits normally used for international navigation between two 
parts of the high seas; hence the coastal state may not make the passage 
of warships through such straits subject to any previous authorization or 
notification. 

(5) The article does not affect the rights of states under a convention 
governing passage through the straits to which it refers. 


Non-observance of the regulations 


ARTICLE 25 


If any warship does not comply with the regulations of the coastal 
state concerning passage through the territorial sea and disregards any 
request for compliance which may be brought to its notice, the coastal 
state may require the warship to leave the territorial sea. 


Commentary 


The article indicates the course to be followed by the coastal state in the 
event of failure to observe the regulations of the coastal state. 


15 I.C.J. Reports, 1949, p. 28. 
16 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934), p. 22. 
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PART II HIGH SEAS 
Section I. QENERAL RÉGIME 


Definition of the high seas 
ARTICLE 26 


1. The term “high seas” means all parts of the sea that are not in- 
cluded in the territorial sea, as contemplated by Part I, or in the internal 
waters of a state. . 

2. Waters within the baseline of the territorial sea are considered 
“internal waters.” 

f Commentary 


(1) The waters of the sea belong either to the high seas or to the terri- 
torial sea or to internal waters. In that part of these articles which deals 
with the territorial sea, the Commission has attempted to define the ex- 
ternal limits of the territorial sea and has indicated the baselines from 
which it should be measured. Waters within these baselines are internal 
waters, over which, subject to the provisions of international law limiting 
the rights of the state—particularly as regards ports and international 
waterways—the state exercises its sovereignty in the same way as over 
the land, 

(2) Some large stretches of water, entirely surrounded by dry land, 
are known as ‘‘lakes,’’ others as ‘‘seas.’’ The latter constitute internal 
seas, to which the régime of the high seas is not applicable. Where such 
stretches of water communicate with the high seas by a strait or arm of the 
sea, they are considered as ‘‘internal seas’’ if the coasts, including those 
of the waterway giving access to the high seas, belong to a single state. 
If that is not the case, they are considered as high seas. These rules may, 
however, be modified for historical reasons or by international arrange- 
ment. 

Freedom of the high seas 


ARTICLE 27 


The high seas being open to all nations, no state may validly purport 
to subject any part of them to its sovereignty. Freedom of the high 
seas comprises, inter alia: 


(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


Commentary 


(1) The principle generally accepted in international law that the high 
seas are open to all nations governs the whole regulation of the subject. 
No state may subject any part of the high seas to its sovereignty ; hence no 
state may exercise jurisdiction over any such stretch of water. States are 
bound to refrain from any acts which might adversely affect the use of 
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the high seas by nationals of other states. Freedom to fly over the high 
seas is expressly mentioned in this article because the Commission considers 
that it follows directly from the principle of the freedom of the sea; the 
Commission has, however, refrained from formulating rules on air naviga- 
tion, since the task it set itself in the present phase of its work is confined 
to the codification and development of the law of the sea. 

(2) The list of freedoms of the high seas contained in this article is not 
restrictive. The Commission has merely specified four of the main free- 
doms, but it is aware that there are other freedoms, such as freedom to 
undertake scientific research on the high seas—a freedom limited only by 
the general principle stated in the third sentence of paragraph 1 of the 
commentary to the present article. The Commission has not made specific 
mention of the freedom to explore or exploit the subsoil of the high seas. 
It considered that apart from the case of the exploitation or exploration 
of the soil or subsoil of a continental shelf—a case dealt with separately 
in Section III below—such exploitation had not yet assumed sufficient 
practical importance to justify special regulation. 

(3) Nor did the Commission make any express pronouncement on the 
freedom to undertake nuclear weapon tests on the high seas. In this con- 
nexion the general principle enunciated in the third sentence of para- 
graph 1 of this commentary is applicable. In addition, the Commission 
draws attention to Article 48, paragraphs 2 and 3, of these articles. The 
Commission did not, however, wish to prejudge the findings of the Scien- 
tific Committee set up under General Assembly resolution 913 (X) of 3 
December 1955 to study the effects of atomie radiation. 

(4) The term ‘‘submarine cables’’ applies not only to telegraph and 
telephone cables, but also to high-voltage power cables. 

(5) Any freedom that is to be exercised in the interests of all entitled 
to enjoy it, must be regulated. Hence, the law of the high seas contains 
certain rules, most of them already recognized in positive international 
law, which are designed, not to limit or restrict the freedom of the high 
seas, but to safeguard its exercise in the interests of the entire international 
community. These rules concern particularly: 

(i) The right of states to exercise their sovereignty on board ships 
flying their flag; 

(ii) The exercise of certain policing rights; 

(iii) The rights of states relative to the conservation of the living 
resources of the high seas; 

(iv) The institution by a coastal state of a zone contiguous to its coast 
for the purpose of exercising certain well-defined rights; 

(v) The rights of coastal states with regard to the continental shelf. 


(6) These matters form the subject of the present articles. 
SUBSECTION À. NAVIGATION 
The right of navigation 
ARTICLE 28 


Every state has the right to sail ships under its flag on the high seas. 
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Commentary 
See commentaries to Articles 29 and 30. 
Nationality of ships 
ARTICLE 29 


1. Each state shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right tc 
fly its flag. Ships have the nationality of the state whose flag they arc 
entitled to fly. Nevertheless, for purposes of recognition of the national 
character of the ship by other states, there must exist a genuine link 
between the state and the ship. 

2. A merchant ship’s right to fly the flag of a state is evidenced by 
documents issued by the authorities of the state of the flag. 


Commentary 


(1) Each state lays down the conditions on which ships may fly its 
flag. Obviously the state enjoys complete liberty in the case of ships 
owned by it or ships which are the property of a nationalized company. 
With regard to other ships, the state must accept certain restrictions. As 
in the case of the grant of nationality to persons, national legislation 
on the subject must not depart too far from the principles adopted by ihe 
majority of states, which may be regarded as forming part of international 
law. Only on that condition will the freedom granted to states not give 
rise to abuse and to friction with other states. With regard to the national 
element required for permission to fly the flag, a great many systems are 
possible, but there must be a minimum national element. 

(2) On this principle, the Institute of International Law, as long ago 
as 1896, adopted certain rules governing permission to fly the flag. At its 
seventh session the Commission deemed these rules acceptable in slightly 
amended form, while realizing that, if the practical ends in view were to 
be achieved, states would have to work out more detailed provisions when 
incorporating these rules in their legislation. 

(3) At its eighth session, the Commission, after examining the comments 
of governments, felt obliged to abandon this viewpoint. It came to the 
conclusion that the criteria it had formulated could not fulfil the aim 
it had set itself. Existing practice in the various states is too divergent 
to be governed by the few criteria adopted by the Commission. Regula- 
tions of this kind would be bound to leave a large number of problems 
unsolved and could not prevent abuse. The Commission accordingly 
thought it best to confine itself to enunciating the guiding principle that, 
before the grant of nationality is generally recognized, there must be a 
genuine link between the ship and the state granting permission to fly 
its flag. The Commission does not consider it possible to state in any 
greater detail what form this link should take. This lack of precision 
made some members of the Commission question the advisability of in- 
serting such a stipulation. But the majority of the Commission preferred 
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a vague criterion to no criterion at all. While leaving states a wide lati- 
tude in this respect, the Commission wished to make it clear that the grant 
of its flag to a ship cannot be a mere administrative formality, with no 
accompanying guarantee that the ship possess a real link with its new 
state. The jurisdiction of the state over ships, and the control it should 
exercise in conformity with Article 34 of these articles, can only be effective 
where there exists in fact a relationship between the state and the ship 
other than mere registration or the mere grant of a certificate of registry. 

(4) Paragraph 2 has been added so that the nationality can be proved 
in ease of doubt. 

(5) The question was raised whether the United Nations, and possibly 
other international organizations also, should be recognized as having the 
right to sail ships exclusively under their own flags. The Commission 
fully recognized the importance of this question. Member states will 
obviously respect the protection exercised by the United Nations over a ship 
in cases where the competent organ has authorized the ship to fly the 
United Nations flag. But it must not be forgotten that the legal system 
of the flag state applies to the ship authorized to fly the flag. In this 
respect, the flag of the United Nations or of another international organiza- 
tion cannot be assimilated to the flag of a state. The Commission had in- 
structed the special rapporteur to submit a report on the subject. In his 
report (A/CN.4/103) the special rapporteur proposes that consideration 
be given to the following measures: 


(a) The Members of the United Nations would recognize a special 
United Nations registration entitling the ship to fly the United Nations flag 
and to special protection by the United Nations; 

(b) The Secretary-General of the United Nations would be authorized 
to conclude, as occasion may require, a special agreement with one or more 
Member States by which such Member States would allow the ships 
concerned to fly their flag in combination with the United Nations flag; 

(c) The Members of the United Nations would undertake, in a general 
agreement, to extend their legislation to ships concerning which a special 
agreement between them and the Secretary-General, as referred to in sub- 
paragraph (b), has been concluded, and to assimilate such ships to their 
own ships, insofar as that would be compatible with the United Nations’ 
interests ; 

(d) The Members of the United Nations would declare in the same 
general agreement that they recognize the special agreements between the 
Seeretary-General and other Members of the United Nations, referred 
to in subparagraph (b), and that they extend to the United Nations all 
international agreements relating to navigation to which they are a party. 

(6) The Commission, after discussion, merely took note of these pro- 
posals. Having regard to the diversity of the problems raised by this 
question, the Commission was unable to take a decision. It has, however, 
inserted these proposals in its report, since it regards them as useful 
material for any subsequent study of the problem. 
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Status of ships 
ARTICLE 30 


Ships shall sail under the flag of one state only and, save in exceptional 
cases expressly provided for in international treaties or in these articles, 
shall be subject to its exclusive jurisdiction on the high seas. A ship 
may not change its flag during a voyage or while in a port of call, 
save in the case of a real transfer of ownership or change of registry. 


Commentary 


(1) The absence of any authority over ships sailing the high seas would 
lead to chaos. One of the essential adjuncts to the principle of the 
freedom of the seas is that a ship must fly the flag of a single state and that 
it is subject to the jurisdiction of that state. 

(2) In certain cases, policing rights have been granted to warships in 
respect of foreign ships. Some of these cases are the subject of inter- 
national treaties, although the regulations contained by the latter cannot 
yet be regarded as part of general international law. Such of these rights 
as are recognized in international law are incorporated in the present 
articles (Articles 43, 46 and 47). 

(3) The Commission is aware that changes of flag during a voyage 
are calculated to encourage the abuses stigmatized by this article. The 
Commission also realizes that the interests of navigation are opposed to 
total prohibition of change of flag during a voyage or while in a port of 
call. In adopting the second sentence of this article, the Commission in- 
tended to condemn any change of flag which cannot be regarded as a 
bona fide transaction. 


Ships sailing under two flags 
ARTICLE 31 


A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in 
question with respect to any other state, and may be assimilated to a ship 
without nationality. 

Commentary 


(1) Double nationality may give rise to serious abuse by a ship using 
one or another flag during the same voyage, according to its convenience. 
This practice cannot be tolerated. There is a definite school of thought 
which recognizes the right of other states to regard a ship sailing under 
two flags as having no proper nationality. In view of the serious disad- 
vantages in this ‘‘statelessness’’ for a ship, this sanction will do much 
to prevent ships from sailing under two flags and to induce those con- 
cerned to take the necessary steps to abandon this irregular practice. The 
Commission has therefore laid down this rule. 

(2) The Commission considered the advisability of also including stip- 
ulations as to the rights and obligations of states concerning change of 
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flag, but reached the conclusion that such regulation would give rise to 
somewhat complicated problems outside the agreed scope of this initial 
attempt to codify the law of the sea. 


Immunity of warships 
ARTICLE 32 


1. Warships on the high seas have complete immunity from the 
jurisdiction of any state other than the flag state. 

2. For the purposes of these articles, the term “warship” means a ship 
belonging to the naval forces of a state and bearing the external marks 
distinguishing warships of its nationality, under the command of an 
officer duly commissioned by the government and whose name appears 
in the Navy List, and manned by a crew who are under regular naval 
discipline. 

Commentary 


The principle embodied in paragraph 1 is generally accepted in inter- 
national law. The definition of the term ‘‘warship’’ has been based on 
Articles 3 and 4 of the Hague Convention of 18 October 1907 Relating to 
the Conversion of Merchant Ships into Warships. 


Immunity of other government ships 
ARTICLE 33 


For all purposes connected with the exercise of powers on the high 
seas by states other than the flag state, ships owned or operated by a 
state and used only on government service, whether commercial or 
non-commercial, shall be assimilated to and shall have the same im- 
munity as warships. 

Commentary 


(1) The Commission discussed the question whether ships used on com- 
mercial government service on the high seas could claim the same immunity 
as warships with respect to the exercise of powers by other states, and 
answered this question in the affirmative. Although aware of the ob- 
jections to the granting of immunity to merchant ships used on government 
service, which led to the denial of this right in the International Con- 
vention for the Unification of Certain Rules Relating to the Immunity of 
State-Owned Vessels, signed at Brussels on 10 April 1926, the Commission 
held that, as regards navigation on the high seas, there were no sufficient 
grounds for not granting to state ships used on commercial government 
service the same immunity as other state ships. The Commission thinks it 
worth while pointing out that the assimilation referred to in Article 33 
concerns only the immunity of ships for the purpose of the exercise of 
powers by other states, so that there is no question of granting to ships 
that are not warships policing rights over other ships, exercisable under 
international law only by warships. 
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(2) In order to avoid the ships concerned being stopped by warships not 
informed of their special character, it will be desirable for states, by mutua! 
agreement, to determine the external signs by which that character can be 
indicated. 

Safety of navigation 
ARTICLE 34 


1. Every state is required to issue for ships under its jurisdiction 
regulations to ensure safety at sea with regard inter alia to: 

(a) The use of signals, the maintenance of communications and the 
prevention of collisions; 

(b) The crew, which must be adequate to the needs of the ship and 
enjoy reasonable labour conditions; 

(c) The construction, equipment and seaworthiness of the ship. 

2. In issuing such regulations, each state is required to observe inter- 
nationally accepted standards. It shall take the necessary measures to 
secure observance of the regulations. 


Commentary 


(1) In its 1955 provisional articles concerning the régime of the high 
seas the Commission had confined itself in the matter of safety of naviga- 
tion at sea to prescribing, in Article 9, rules concerning signals and the 
prevention of collisions. The Commission’s attention has been drawn to 
the existence of other regulations of great value in promoting safety at 
sea, and it was suggested that the article be extended to cover these points. 
The Commission recognized the soundness of this suggestion. Regulations 
concerning the construction, equipment and seaworthiness of ships, and 
the labour conditions of crews, can contribute much to the safety of navi- 
gation. Objections to the transfer of ships to another flag have often been 
accentuated by the fact that such regulations, and an effective control 
over their application, were lacking in the state of the new flag. The 
Commission accordingly deemed it desirable to insert provisions of this 
kind in the present article. 

(2) These are technical questions which the Commission cannot settle 
in detail. The Commission’s sole aim has been to lay down general 
principles. 

(3) States issuing regulations concerning the use of signals and the 
prevention of collisions should refrain from prescribing signals and rules 
which are at variance with those generally applied, and hence likely to 
cause confusion. Where there is no danger of confusion, certain de- 
partures might be admissible if the occasion arose. There is also broad 
agreement with regard to the construction, equipment and seaworthiness of 
ships. As regards reasonable labour conditions, the Commission refers to 
the conventions prepared under the auspices of the International Labour 
Organisation. 

(4) At its seventh session, the Commission took the view that in the 
matter of safety of life at sea, the interest of each state might be measured 
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by the number of persons on board its ships, and that shipping tonnage 
therefore appeared to be the best criterion. At its eighth session, however, 
the majority of the Commission preferred the more general expression 
‘“internationally accepted standards.’’ This expression also covers regula- 
tions which are a product of international co-operation, without necessarily 
having been confirmed by formal treaties. This applies particularly in the 
case of signals. 


Penal jurisdiction in matters of collision 
ARTICLE 35 


1. In the event of a collision or of any other incident of navigation 
concerning a ship on the high seas involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship, no penal or disciplinary proceedings may be instituted against such 
persons except before the judicial or administrative authorities either 
of the flag state or of the state of which the accused person is a national. 

2. No arrest or detention of the ship, even as a measure of investiga- 
tion, shall be ordered by any authorities other than those of the flag state. 


Commentary 


(1) The Commission thought that no account should be taken for the 
moment of private international law problems arising out of the question 
of collision, but considered it essential to determine what tribunal was 
competent to deal with any penal proceedings arising out of a collision. 
In view of the judgement rendered by the Permanent Court of Inter- 
national Justice on 7 September 1927 in the ‘‘Lotus’’ case, the Commission 
felt obliged to take a decision on the subject. This judgement, which was 
carried by the President’s casting vote after an equal vote of six to six, 
was very strongly criticized and caused serious disquiet in international 
maritime circles. A diplomatic conference held at Brussels in 1952 dis- 
agreed with the conclusions of the judgement. The Commission con- 
curred with the decisions of the conference, which were embodied in the 
International Convention for the Unification of Certain Rules Relating 
to Penal Jurisdiction in Matters of Collisions and Other Incidents of 
Navigation, signed at Brussels on 10 May 1952. It did so with the object 
of protecting ships and their crews from the risk of penal proceedings be- 
fore foreign courts in the event of collision on the high seas, since such 
proceedings may constitute an intolerable interference with international 
navigation. In such a case, proceedings may take place only before the 
judicial or administrative authorities of the state whose flag was flown by 
the ship on which the persons in question were serving, or of the state 
of which they are nationals. In making this latter addition, the Com- 
mission adopted the findings of the Brussels Conference in order to enable 
states to take penal or disciplinary measures against their nationals serving 
on board foreign vessels who are accused of causing collisions, since in such 
cases some states wish to be able to prosecute their nationals with a view to 
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withdrawing the certificates issued to them. The power to withdraw or 
suspend certificates rests solely with the state which has issued them. 

(2) Damage to a submarine telegraph, telephone or high-voltage power 
cable or to a pipeline (see Article 62) may be regarded as an ‘‘incident of 
navigation,’’ as referred to in paragraph 1 of this article, 


Duty to render assistance 
o ARTICLE 36 


Every state shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the crew or 
the passengers, 

(a) To render assistance to any person found at sea in danger of 
being lost; 

(b) To proceed with all speed to the rescue of persons in distress if 
informed of their need for assistance, insofar as such action may reason- 
ably be expected of him; 

(c) After a collision, to render assistance to the other ship, her crew 
and her passengers and, where possible, to inform the other ship of the 
name of his own ship, her port of registry and the nearest port at 
which she will call. 

Commentary 


The Commission deemed it advisable to include a provision to the effect 
that ships must render assistance to all persons in danger on the high 
seas. The Commission has borrowed the terms of Article XI of the Brus- 
sels Convention of 23 September 1910 for the Unification of Certain 
Rules of Law Respecting Assistance and Salvage at Sea, Article 8 of the 
Convention of the same date for the Unification of Certain Rules of Law 
with Respect to Collisions between Vessels, and Regulation 10 of Chapter 
V of the Regulations annexed to the International Convention on the 
Safety of Life at Sea, of 10 June 1948. In the opinion of the Commis- 
sion, the article as worded above states the existing international law. 


Slave trade 
ARTICLE 37 


Every state shall adopt effective measures to prevent and punish 
the transport of slaves in ships authorized to fly its colours, and to 
prevent the unlawful use of its flag for that purpose. Any slave taking 
refuge on board any ship, whatever its colours, shall ipso facto be free. 


Commentary 


The duty of states to prevent and punish the transport of slaves in 
ships authorized to fly their colours is generally recognized in international 
law. The General Act of Brussels of 2 July 1890 stipulates that any slave 
taking refuge on board a warship or a merchant ship shall be free. The 
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Commission has broadened the wording so as not to exclude government 
ships other than warships. 
Piracy 
ARTICLE 38 


All states shall co-operate to the fullest possible extent in the repres- 
sion of piracy on the high seas or in any other place outside the jurisdic- 
tion of any state. 


e 
Commentary 


(1) In its work on the articles concerning piracy, the Commission was 
greatly assisted by the research carried out at the Harvard Law School, 
which culminated in a draft convention of nineteen articles with com- 
mentary, prepared in 1932 under the direction of Professor Joseph 
Bingham. In general, the Commission was able to endorse the findings of 
that research. 

(2) Any state having an opportunity of taking measures against piracy, 
and neglecting to do so, would be failing in a duty laid upon it by inter- 
national law. Obviously, the state must be allowed a certain latitude as to 
the measures it should take to this end in any individual case. 


ARTICLE 39 


Piracy consists in any of the following acts: 

1. Any illegal act of violence, detention or any act of depredation, 
committed for private ends by the crew or the passengers of a private 
ship or a private aircraft, and directed: 

(a) On the high seas, against another ship or against persons or 
property on board such a ship; 

(6) Against a ship, persons or property in a place outside the jurisdic- 
tion of any state. 

2. Any act of voluntary participation in the operation of a ship or of an 
aircraft with knowledge of facts making it a pirate ship or aircraft. 

3. Any act of incitement or of intentional facilitation of an act de- 
scribed in subparagraph 1 or subparagraph 2 of this article. 


Commentary 


(1) The Commission had to consider certain controversial points as to 
the essential features of piracy. It reached the conclusion that: 


(i) The intention to rob (animus furandt) is not required. Acts of 
piracy may be prompted by feelings of hatred or revenge, and not merely 
by the desire for gain; 

(ii) The acts must be committed for private ends; 

(iii) Save in the case provided for in Article 40, piracy can be com- 
mitted only by private ships and not by warships or other government 
ships; 

(iv) Piracy can be committed only on the high seas or in a place situated 
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outside the territorial jurisdiction of any state, and cannot be committed 
within the territory of a state or in its territorial sea; 

(v) Acts of piracy can be committed not only by ships on the high 
seas, but also by aircraft, if such acts are directed against ships on the 
high seas; 

(vi) Acts committed on board a ship by the erew or passengers and 
directed against the ship itself, or against persons or property on the ship, 
cannot be regarded as acts of piracy. 


(2) With regard to point (iii), the Commission is aware that there are 
treaties, such as the Nyon Arrangement of 14 September 1937, which brand 
the sinking of merchant ships by submarines, against the dictates of hu- 
manity, as piratical acts. But it is of the opinion that such treaties do not 
invalidate the principle that piracy can only be committed by private ships. 
In view of the immunity from interference by other ships which warships 
are entitled to claim, the seizure of such ships on suspicion of piracy might 
involve the gravest consequences. Hence the Commission feels that to 
assimilate unlawful acts committed by warships to acts of piracy would be 
prejudicial to the interests of the international community. The Com- 
mission was unable to share the view held by some of its members that the 
principle laid down in the Nyon Arrangement confirmed a new law in 
process of development. In particular, the questions arising in connexion 
with acts committed by warships in the service of rival governments en- 
gaged in civil war are too complex to make it seem necessary for the safe- 
guarding of order and security on the high seas that all states should have 
a general right, let alone an obligation, to repress as piracy acts per- 
petrated by the warships of the parties in question. 

(3) As regards point (iv), the Commission considers, despite certain 
dissenting opinions, that where the attack takes place within the territory 
of a state, including its territorial sea, the general rule should be applied 
that it is a matter for the state affected to take the necessary measures for 
the repression of the acts committed within its territory. In this the 
Commission is also following the line taken by most writers on the subject. 

(4) In considering as ‘‘piracy’’ acts committed in a place outside the 
jurisdiction of any state, the Commission had chiefly in mind acts com- 
mitted by a ship or aircraft on an island constituting terra nullius or on 
the shores of an unoccupied territory. But the Commission did not wish 
to exclude acts committed by aircraft within a larger unoccupied territory, 
since it wished to prevent such acts committed on ownerless territories 
from escaping all penal jurisdiction. 

(5) With regard to point (v), the Commission feels that acts com- 
mitted in the air by one aireraft against another aircraft can hardly be 
regarded as acts of piracy. In any case such acts are outside the scope 
of these draft articles. However, acts committed by a pirate aircraft 
against a ship on the high seas may, in the Commission’s view, be as- 
similated to acts committed by a pirate ship. 

(6) The view adopted by the Commission in regard to point (vi) tallies 
with the opinion of most writers. Even where the purpose of the muti- 
neers is to seize the ship, their acts do not constitute acts of piracy. 
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ARTICLE 40 


The acts of piracy, as defined in Article 39, committed by a govern- 
ment ship or a government aircraft whose crew has mutinied and taken 
control of the ship or aircraft are assimilated to acts committed by a 
private vessel. 


Commentary 


A state ship or state aircraft whose crew has mutinied and taken control 
of the ship or aircraft must be assimilated to a private ship or aircraft. 
Acts committed by the crew or passengers of such a ship against another 
ship ean therefore assume the character of acts of piracy. Clearly, the 
article ceases to apply once the mutiny has been suppressed and lawful 
authority restored. 

ARTICLE 41 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of com- 
mitting one of the acts referred to in Article 39. The same applies if 
the ship or aircraft has been used to commit any such act, so long as it 
remains under the control of the persons guilty of that act. 


Commentary 


The purpose of this article is to define the terms ‘‘pirate ship’’ and 
‘pirate aircraft’ as used in these articles. The mere fact that a ship 
sails without a flag is not sufficient to give it the character of a ‘‘pirate’’ 
ship. Two cases of pirate ships must be distinguished. First, there are 
ships intended to commit acts of piracy. Secondly, there is the case of 
ships which have already been guilty of such acts. Such ships can be 
considered as pirate ships so long as they remain under the control of the 
persons who have committed those acts. 


ARTICLE 42 


A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- 
acter is determined by the law of the state from which the national char- 
acter was originally derived. 


Commentary 


It has been argued that a ship loses its national character by the fact 
of committing acts of piracy. The Commission does not share this view. 
Such acts involve the consequences referred to in Article 43. Even though 
the rule under which a ship on the high seas is subject only to the authority 
of the flag state no longer applies, the ship keeps the nationality of the 
state in question, and, subject to the provisions of Article 43, that state 
can apply its law to the ship in the same way as to other ships flying its 
flag. A pirate ship should only be regarded as a ship without nationality 
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where the national laws of the state in question regard piracy as a ground 
for loss of nationality. 
ARTICLE 43 


On the high seas or in any other place outside the jurisdiction of any 
state, every state may seize a pirate ship or aircraft, or a ship taken by 
piracy and under the control of pirates, and arrest the persons and seize 
the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the action to be taken with regard to the ships, aircraft or prop- 
erty, subject to the rights of third parties acting in good faith. 


Commentary 


This article gives any state the right to seize pirate ships (and ships 
seized by pirates) and to have them adjudicated upon by its courts. This 
right cannot be exercised at a place under the jurisdiction of another state. 
The Commission did not think it necessary to go into details concerning the 
penalties to be imposed and the other measures to be taken by the courts. 


ÅRTICLE 44 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall be 
liable to the state the nationality of which is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


Commentary 


This article penalises the unjustified seizure of ships on grounds of 
piracy. The penalty applies to seizure in the circumstances described in 
Article 43, and to all acts of interference as mentioned in Article 46 (see 
the commentary on Article 46), committed on the ground of suspicion of 
piracy. 

ARTICLE 45 


A seizure on account of piracy may only be carried out by warships or 
military aircraft. 
Commentary 


(1) State action against ships suspected of engaging in piracy should be 
exercised with great circumspection, so as to avoid friction between states. 
Hence it is important that the right to take action should be confined to 
warships, since the use of other government ships does not provide the 
same safeguards against abuse. 

(2) Clearly this article does not apply in the case of a merchant ship 
which has repulsed an attack by a pirate ship and, in exercising its right 
of self-defence, overpowers the pirate ship and subsequently hands it 
over to a warship or to the authorities of a coastal state. This is not a 
‘seizure’ within the meaning of this article. 
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Right of visit 
ARTICLE 46 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground for 
suspecting: 

(a) That the ship is engaged in piracy; or 

(b) That while in the maritime zones treated as suspect in the inter- 
national conventions for the abolition of the slave trade, the ship is en- 
gaged in that trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, the 
ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in subparagraphs (a), (b) and (c) above, 
the warship may proceed to verify the ship’s title to fly its fag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it 
may proceed to a further examination on board the ship, which must be 
carried out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compen- 
sated for any loss or damage that may have been sustained. 


Commentary 


(1) The principle of freedom of the seas implies that, generally speak- 
ing, a merchant ship can only be boarded on the high seas by a warship 
flying the same flag. International law, however, admits certain excep- 
tions to this rule, namely, cases where there is reasonable ground for 
suspecting: 

(i) That the ship is a pirate ship; 

(ii) That the ship is engaged in the slave trade. The right to visit in 
this latter case was recognized by the treaties for the repression of slavery, 
especially the Brussels Act of 2 July 1890. For purposes of repression, 
this Act assimilated slavery to piracy, with the proviso that the right in 
question could only be exercised in certain zones clearly defined in the 
treaties. The Commission felt that it should follow this precedent, so as 
to ensure that the exercise of the right of control would not be used as a 
pretext for exercising the right of visit in waters where the slave trade 
would not normally be expected to exist; 

(iti) That the ship is concealing its proper nationality and is in reality 
of the same nationality as the warship. In this case it is permissible 
to presume that the ship has committed unlawful acts, and the warship 
should be at liberty to verify whether its suspicions are justified. 

(2) In these three cases the warship is authorized to request a ship not 
flying a fiag to show its colours. If the suspicion is not allayed the warship 
may proceed to check the ship’s papers. To this end it must send a boat 
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to the suspect ship. As a general rule, the warship may not require the 
merchant ship to put out a boat to the warship. That would be asking 
too much of a merchant ship, and a ship’s papers must not be exposed un- 
necessarily to the risk of getting lost. If the examination of the merchant 
ship’s papers does not allay the suspicions, a further examination may be 
made on board the ship. Such examination must in no circumstances be 
used for purposes other than those which warranted stopping the vessel. 
Hence the boarding party must be under the command of an officer re- 
sponsible for the conduct of his men. 

(3) The state to which the warship belongs must compensate the 
merchant ship for any delay caused by the warship’s action, not only 
where the ship was stopped without reasonable grounds but in all cases 
where suspicion proves unfounded and the ship committed no act cal- 
culated to give rise to suspicion. This severe penalty scems justified in 
order to prevent the right of visit being abused. 

(4) The question arose whether the right to board a vessel should he 
recognized also in the event of a ship being suspected of committing acts 
hostile to the state to which the warship belongs, at a time of imminent 
danger to the security of that state. The Commission did not deem it 
advisable to include such a provision, mainly because of the vagueness of 
terms like ‘‘imminent danger’’ and ‘‘hostile acts,’’ which leaves them open 
to abuse. The Commission draws attention in this connexion to its com- 
ments on the institution of a contiguous zone for security measures. 


Right of hot pursuit 
ARTICLE 47 


1. The hot pursuit of a foreign ship may be undertaken when the com- 
petent authorities of the coastal state have good reason to believe that 
the ship has violated the laws and regulations of that state. Such pur- 
suit must be commenced when the foreign ship is within the internal 
waters or the territorial sea of the pursuing state, and may only be con- 
tinued outside the territorial sea if the pursuit has not been interrupted. 
It is not necessary that, at the time when the foreign ship within the ter- 
ritorial sea receives the order to stop, the ship giving the order should 
likewise be within the territorial sea. If the foreign ship is within a 
contiguous zone, as defined in Article 66, the pursuit may only be under- 
taken if there has been a violation of the rights for the protection of 
which the zone was established. 

2. The right of hot pursuit ceases as soon as the ship pursued enters 
the territorial sea of its own country or of a third state. 

3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by bearings, sextant angles or other like means, that 
the ship pursued or one of its boats is within the limits of the territorial 
sea or, as the case may be, within the contiguous zone. The pursuit 
may only be commenced after a visual or auditory signal to stop has 
been given at a distance which enables it to be seen or heard by the 
foreign ship. 
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4. The right of hot pursuit may be exercised only by warships or mili- 
tary aircraft, or other ships or aircraft on government service specially 
authorized to that effect. 

5. Where hot pursuit is effected by an aircraft: 

(a) The provisions of paragraphs 1 to 3 of the present article shall 
apply mutatis mutandis; 

(b) The aircraft giving the order to stop must itself actively pursue 
the ship until a ship of the coastal state, summoned by the aircraft, ar- 
rives to take over the pursuit, unless the aircraft is itself able to arrest 
the ship. It does not suffice to justify an arrest on the high seas that 
the ship was merely sighted by the aircraft as an offender or suspected 
offender, if it was not both ordered to stop and pursued by the aircraft 
itself, 


6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, in the course of its voyage, was escorted across a portion of the 
high seas, if the circumstances rendered this necessary. 


Commentary 


(1) In the main, this article is taken from Article 11 of the regulations 
adopted by the Second Committee of the Hague Codification Conference 
in 1930. The right concerned is not contested in international law. Only 
certain details as to the exercise of the right call for comment: 

(i) It is not necessary that, at the time when the foreign ship within 
the territorial sea receives the order to stop, the ship giving the order 
should likewise be within the territorial sea. This rule applies in practice 
in the case of patrol vessels cruising for police purposes just outside the 
territorial sea. The essential point is that the ship committing the in- 
fringement must be in the territorial sea when the pursuit begins. 

(ii) Hot pursuit must be continuous. Once it is broken off it cannot 
be resumed. The right of hot pursuit in any case ceases as soon as the 
ship pursued enters the territorial sea of its own country or of a third state. 

(iii) Hot pursuit cannot be considered to have begun until the pursuing 
vessel has spotted the foreign ship in the territorial sea and has ordered 
it to stop by giving the prescribed signal. To prevent abuse, the Com- 
mission declined to admit orders given by wireless, as these could be given 
at any distance; the words ‘‘visual or auditory signal’’ exclude signals 
given at a great distance and transmitted by wireless. 

(iv) The article also applies to ships which lie outside the territorial sea 
and cause their boats to commit unlawful acts in that sea. The Com- 
mission, however, refused to assimilate to such cases that of a ship staying 
outside the territorial sea and using, not its own boats, but other craft. 

(2) The rules laid down above are all in conformity with those adopted 
by the Hague Conference. The article adopted by the Commission differs 
from that of 1930 on two points only: 
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(a) The majority of the Commission was of the opinion that the right 
of hot pursuit should also be recognized when the ship is in a zone con- 
tiguous to the territorial sea, provided such pursuit is undertaken on the 
ground of violation of rights for the protection of which the zone was 
established. Thus, a state which has established a contiguous zone for 
the purposes of customs control cannot commence hot pursuit of a fishing 
boat accused of unlawful fishing in the territorial sea if the fishing boat 
is already in the contiguous zone. Some members of the commission were 
of the opinion that since thé coastal state does not exercise sovereignty 
in the contiguous zone, no pursuit commenced when the ship is already 
in the contiguous zone can be recognized. The majority of the Com- 
mission did not share that opinion. It admitted, however, that the of- 
fences giving rise to hot pursuit must always have been committed in 
internal waters or in the territorial sea: acts committed in the contiguous 
zone cannot confer upon the coastal state a right of hot pursuit. 

(b) The Commission wished to make it clear that the right of hot pursuit 
may be exercised only by warships and ships on government service 
specially authorized by the flag state to that effect. It is quite natural 
that customs and police vessels should be able to exercise the right of hot 
pursuit, but there can be no question of government ships on commercial 
service, for example, claiming that right. 

(c) The ship finally arresting the ship pursued need not necessarily be 
the same as the one which began the pursuit, provided that it has joined 
in the pursuit and has not merely effected an interception. 

(d) The Commission also dealt with the right of hot pursuit of a ship 
by aircraft. In spite of the dissenting opinions of some of its members, 
it felt able to recognize the lawfulness of such a practice, provided it is 
exercised in accordance with the principles governing its exercise by 
ships. It accordingly made the exercise of an aircraft’s right to pursue a 
ship on the high seas and to arrest it—if necessary in co-operation with a 
ship—subject to the conditions laid down in paragraph 5. It is essential 
for the purposes of the proper exercise of the right of hot pursuit that 
the ship pursued should have been ordered to stop while it was still in the 
territorial sea or the contiguous zone. The aircraft must be in a position 
to give a visible and comprehensible signal to that effect; signals by wireless 
are barred in the case of aircraft also. 

(e) It is recommended that the ship or aircraft should establish the 
position of the ship pursued at the moment when hot pursuit commences; 
it must wherever possible mark this position by physical means, for ex- 
ample, by dropping a buoy. 

(f) The Commission included in this article a case which presents some 
analogy with the right of hot pursuit and which gave rise to differences 
of opinion, since it arose after the 1930 Conference. The question was 
whether a ship pursued and stopped in the territorial sea can be escorted 
to a port of the state of the pursuing vessel across the high seas, where there 
is no choice but to pass through the high seas. The Commission considered 
that it would be illogical to recognize the right of the pursuing vessel to 
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seize a ship on the high seas and escort it to port across the high seas, while 
at the same time refusing to the government ship, in respect of a ship 
already apprehended in the territorial sea, the right to escort it to port 
across the high seas in cases where special circumstances forced it to leave 
the territorial sea in order to reach the port. 


Pollution of the high seas 
ARTICLE 48 , 


1. Every state shall draw up regulations to prevent pollution of the 
seas by the discharge of oil from ships or pipelines or resulting from the 
exploitation of the seabed and its subsoil, taking account of existing 
treaty provisions on the subject. 

2. Every state shall draw up regulations to prevent pollution of the 
seas from the dumping of radioactive waste. 

3. All states shall co-operate in drawing up regulations with a view 
to the prevention of pollution of the seas or airspace above, resulting 
from experiments or activities with radioactive materials or other harm- 
ful agents. 

Commentary 


(1) Water pollution by oil raises serious problems: danger to the life 
of certain marine species, fish and birds; pollution of ports and beaches; 
fire risks. Almost all maritime states have laid down regulations to pre- 
vent the pollution of their internal waters and their territorial sea by oils 
discharged from ships. But these special regulations are clearly inade- 
quate. Petroleum products discharged on the high seas may be washed 
towards the coasts by currents and wind. All states should therefore enact 
regulations to be observed, even on the high seas, by ships sailing under 
their flags, and the observance of these regulations should be controlled. 
It is obvious that only an international solution of the problem can be 
effective. A conference held in London for the purpose drafted the 
International Convention for the Prevention of Pollution of the Sea by 
Oil, 1954. This convention has not yet come into force. 

(2) Article 48 stipulates first that states shall draw up regulations 
which their ships must observe, even on the high seas. Pollution can also 
be caused by leaks in pipelines or defects in installations for the exploita- 
tion of the seabed and its subsoil. All these eases are covered by the 
stipulation in Article 48. 

(3) A new source of pollution of the sea is the dumping of radioactive 
waste. The Commission considered that such dumping, which may be 
particularly dangerous for fish and fish eaters, should be put on the same 
footing as pollution by oil. 

(4) Finally, the Commission considered the case of the pollution of the 
seas or airspace above resulting from experiments or activities with radio- 
active materials or other harmful agents. In this connexion, it felt that 
in view of the many-sidedness of the subject and the difficulties besetting 
any attempt to impose a general prohibition, it should merely provide for 
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an obligation upon states to co-operate in drawing up regulations with a 
view to obviating the grave dangers involved. In adopting this provision, 
the Commission in no way intended to prejudge the findings of the Sci- 
entific Committee set up under General Assembly resolution 918 (X) of 
3 December 1955 to study the effects of atomic radiation. 


Scssection B. Fisaine 
*Right to fish 
ARTICLE 49 


All states have the right for their nationals to engage in fishing on the 
high seas, subject to their treaty obligations and to the provisions con- 
tained in the following articles concerning conservation of the living 
resources of the high seas. 


Commentary 


(1) This article confirms the principle of the right to fish on the bigh 
seas. The Commission admitted no exceptions to that principle in the 
parts of the high seas covering the continental shelf, save as regards 
sedentary fisheries and fisheries carried on by means of equipment em- 
bedded in the sea floor (see Article 60). Nor did it recognize the right 
to establish a zone contiguous to the coasts where fishing could be ex- 
elusively reserved to the nationals of the coastal state. The principle of 
the freedom of the seas does not, however, preclude regulations govern- 
ing the conservation of the living resources of the high seas, as recom- 
mended by the Commission in Articles 50-59. States may still conelude 
conventions for the regulation of fishing but the treaty obligations arising 
out of such conventions are, of course, binding only on the signatory 
states. 

(2) In Articles 49, 51, 52, 53, 54 and 56 the term ‘‘nationals’’ denotes 
fishing boats having the nationality of the state concerned, irrespective 
of the nationality of the members of their crews. 


Conservation of the living resources of the high seas 


(1) At its third session, in 1951, the Commission provisionally adopted, 
under the title of ‘‘Resources of the Sea,’’ articles relating to the con- 
servation of the living resources of the sea. This question was discussed 
in conjunction with the continental shelf, because certain claims of 
sovereignty over the waters covering the continental shelf arise, at least 
in part, out of the coastal state’s desire to give effective protection to the 
living resources of the sea adjacent to its shores. 

(2) At its fifth session, in 1953, the Commission reviewed the articles 
adopted in 1951 in the light of the comments made by certain governments, 
and thereafter adopted a set of draft articles reproduced in its report 
on the work of its fifth session.” 


17 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), par. 94. 
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(8) In adopting these articles, the Commission adhered to the pro- 
visional draft of the articles formulated in 1951. It recognized that the 
existing law on the subject provided no adequate protection of marine 
fauna against waste or extermination. The above-mentioned report states 
that the resulting position constitutes, in the first instance, a danger to the 
food supply of the world. Also, insofar as it renders the coastal state or 
the states directly interested helpless against wasteful and predatory ex- 
ploitation of fisheries by foreign nationals, it constitutes an inducement to 
the state or states in question to resort to unilateral measures of self- 
protection, which are sometimes at variance with the law as it stands at 
present, because they result in the total exclusion of foreign nationals. 

(4) The articles adopted by the Commission in 1953 were intended to 
provide the basis for a solution of the difficulties inherent in the existing 
situation. If the nationals of one state only were engaged in fishing in 
the areas in question, that state could fully achieve the desired object by 
adopting appropriate legislation and enforcing its observance. If na- 
tionals of several states were engaged in fishing in a given area, the con- 
currence of those states was essential; Article 1 of the Commission’s draft 
provided therefore that the states concerned would prescribe the necessary 
measures by agreement. Article 3 of the draft was intended to provide 
effectively for the contingency of the interested states being unable to 
reach agreement. It provided that states would be under a duty to accept 
as binding any system of regulation of fisheries in any area of the high 
seas which an international authority, to be created within the framework 
of the United Nations, prescribed as being essential for the purpose of 
protecting the fishing resources of that area against waste or extermination. 

(5) The General Assembly, at its ninth session (resolution 900 (IX) of 
14 December 1954), recognized the great importance of the question of 
the conservation of the living resources of the sea in connexion with the 
work of the International Law Commission on the régime of the high seas. 
It decided to convene an international technical conference at the head- 
quarters of the United Nations Food and Agriculture Organization in 
Rome on 18 April 1955 to study the technical and scientific aspects of the 
problem of the international conservation of the living resources of the sea. 
The report of the Conference was to be referred to the International 
Law Commission ‘‘as a further technical contribution to be taken into ac- 
count in its study of the questions to be dealt with in the final report which 
it is to prepare pursuant to resolution 899 (IX) of 14 December 1954.” 

(6) At its seventh session, in 1955, the International Law Commission 
took note of the report of the Conference +8 with great interest. Mr. Garcia 
Amador, then Vice-Chairman of the Commission, who had represented the 
Cuban Government and acted as Deputy Chairman at the Rome Con- 
ference, submitted to the Commission a series of draft articles, prefaced 
by a preamble, to replace the articles approved by the Commission in 1953. 

(7) The Commission made a careful study of these draft articles and 


18 See Report of the International Technical Conference on the Conservation of the 
Living Resources of the Sea, Rome, 18 April-10 May 1955 (A/Conf. 10/6). 
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found them generally acceptable, although it introduced certain amend- 
ments. 

(8) The draft articles, as amended, are reproduced as an annex to 
Chapter II of the Commission’s Report on the Work of its Seventh Ses- 
sion.® This annex was preceded by a preamble worded as follows: 


“The International Law Commission 

“Considering that: 

“1, The development of modern techniques for the exploitation of 
the living resources of the sea has exposed some of these resources to 
the danger of being wasted, harmed or exterminated, 

“2. It is necessary that measures for the conservation of the living 
resources of the sea should be adopted when scientific evidence indi- 
cates that they are being or may be exposed to waste, harm or ex- 
termination, 

‘3. The primary objective of conservation of the living resources 
of the sea is to obtain the optimum sustainable yield so as to obtain 
a maximum supply of food and other marine products in a form 
useful to mankind, 

“4A, When formulating conservation programmes, account should be 
taken of the special interest of the coastal state in maintaining the 
productivity of the resources of the high seas contiguous to its coast, 

‘5. The nature and scope of the problems involved in the con- 
servation of the living resources of the sea are such that there is a 
clear necessity that they should be solved primarily on a basis of inter- 
national co-operation through the concerted action of all states con- 
cerned, and the study of the experience of the last fifty years and 
recognition of the great variety of conditions under which conservation 
programmes have to be applied clearly indicate that these programmes 
can be more effectively carried out for separate species or on a regional 
basis, 

“Has adopted the following articles:’’ 

(9) The articles are also included as Articles 25-33 in the draft text 
on the régime of the high seas adopted by the Commission at that session. 
Articles 25, 26 and 27 broadly reproduce the principles laid down in the 
first two articles of the 1953 text. The idea of an international body with 
legislative powers was dropped and replaced by that of compulsory arbi- 
tration in case of dispute (Article 31). 

(10) From the beginning of its work, the Commission has considered the 
question whether the position of coastal states as regards measures for the 
conservation of the living resources in parts of the high seas adjacent to 
their coasts did not call for some form of recognition by other states. A 
proposal was submitted in 1951 to the effect that a coastal state should be 
empowered to lay down conservatory regulations to be applied in such 
zones, provided any disputes arising out of the application of the regula- 
tions were submitted to arbitration. Votes being equally divided on this 
proposal, the Committee decided to mention it in its report without spon- 
soring it. The Commission did not include such a provision in its 1953 
draft. 


19 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934) [50 
AJL. 217 (1956) ]. 
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(11) At the 1955 Rome Conference, the tendency to make coastal states 
responsible for controlling zones adjacent to their coasts and applying in 
them measures of conservation consistent with the general technical prin- 
ciples adopted by the Conference, was again in evidence, and the same idea 
underlay the proposal submitted to the Commission by Mr. Garcia-Amador 
at the seventh session. The granting of special rights to coastal states on 
the ground of their special interest in the maintenance of the productivity 
of the living resources in any area of the high seas adjacent to their coasts 
was linked in that proposal with the obligation to resort to arbitration if 
the exercise of those rights gave rise to objection by other interested states. 

(12) At its seventh session, the Commission adopted two articles—28 
and 29—designed to protect the special interests of coastal states. The 
first of these articles stated that a coastal state having a special interest in 
the maintenance of the productivity of the living resources in any area 
of the high seas contiguous to its coasts is entitled to take part on an equal 
footing in any system of research and regulation in that area, even though 
its nationals do not carry on fishing there. The second article stipulated 
that a coastal state having a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas contiguous 
to its coasts may adopt unilaterally whatever measures of conservation are 
appropriate in the area where this interest exists, provided that negotia- 
tions with the other states concerned have not led to an agreement within 
a reasonable period of time and also subject to the provisions of paragraph 
2 of Article 29. The two articles provided for compulsory arbitration 
in the event of differences of opinion between the states concerned. 

(18) These two articles in particular gave rise to further discussion 
in the Commission at its eighth session. 

(14) Some members were of the opinion that these articles did not 
adequately protect the interests of coastal states. They argued that the 
coastal state, by the mere fact of being coastal, possesses a special interest 
in maintaining the productivity of the living resources in a part of the 
area adjacent to its coasts. In their view, this opinion, which was in any 
case already contained in the preamble to the articles in the annex to 
Chapter II of the Report on the Work of the Seventh Session, should 
be clearly expressed in the draft. This opinion was shared by the majority 
of the Commission, and Articles 28 and 29 were recast. The ‘‘special’’ 
character of the interest of the coastal state should be interpreted in the 
sense that the interest exists by reason of the sole fact of the geographical 
situation. However, the Commission did not wish to imply that the 
‘*special’’ interest of the coastal state would take precedence per se over 
the interests of the other states concerned. 

(15) Unlike the 1953 draft, the articles in question contain no express 
limitation of the breadth of the zone where the coastal state may claim 
its rights. The fact that the coastal state’s right is based on its special 
interest in maintaining the living resources, implies that any extension 
of this zone beyond the limits within which such an interest may be sup- 
posed to exist would exceed the purpose of the provision. 
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(16) At its earlier sessions the Commission had used the expression 
“area of the high seas contiguous to its coasts,’’ and the same term was 
used by the Rome Conference. At its eighth session the Commission, 
wishing to avoid any confusion with the ‘‘contiguous zone’’ provided for 
under Article 66 of the present articles, replaced the term ‘‘contiguous’”’ 
in the articles concerning the protection of the living resources of the sea, 
by ‘‘adjacent.’’ This modification does not imply any change in the mean- 
ing of the rules adopted. p 

(17) The insertion of a compulsory arbitration clause was opposed by 
some members of the Commission at both the seventh and eighth sessions. 
They expressed the opinion that the Commission, whose task was the codi- 
fication of law, should not concern itself with safeguards for the applica- 
tion of the rules. In any case, it would be impossible to do so at the 
present stage, and the study of the question would have to be deferred 
to later sessions. Other members were of opinion that it would be suf- 
ficient, as regards disputes arising from the interpretation and application 
of the articles concerned, to refer to existing provisions imposing on states 
an obligation to seek a settlement by negotiation, inquiry, mediation, 
conciliation, arbitration, judicial settlement, reference to regional bodies, 
or other peaceful means, and they made a proposal to insert a provision 
on this subject in the draft. 

(18) The majority of the Commission did not share this view. Without 
claiming that all rules prepared by the Commission should be accompanied 
by compulsory jurisdiction or arbitration clauses, it felt that, in proposing 
for states rights over the high seas going beyond existing international law, 
the Commission could not rely upon the due functioning of the general 
rules for the peaceful settlement of disputes, but would have to create 
effective safeguards for the settlement of disputes by an impartial au- 
thority. Hence the majority of the Commission did not wish merely to 
grant states the rights in question and leave the matter of the settlement 
of disputes open for future consideration. While recognizing that the 
settlement of disputes must be sought by the means indicated in the gen- 
eral rule proposed by certain members, it felt that in this matter it would 
not be enough to have a general clause of that kind which did not guaran- 
tee that, if necessary, disputes would in fact be submitted to an impartial 
authority for decision. For this reason, the majority of the Commission 
accepted the idea of compulsory arbitration, the procedure for which is laid 
down in Article 57. 

(19) The 1953 proposal to establish a central authority with legislative 
powers was not adopted; on the other hand, consideration was given to 
the possibility of setting up a permanent international body within the 
framework of the United Nations, with the status of a specialized agency, 
to be responsible not only for making technical and scientific studies of 
problems concerning the protection and use of living resources of the sea, 
but also for settling disputes between states on this subject. The Com- 
mission is of the opinion that the establishment of an international study 
commission is worthy of close attention. It considers, however, that in 
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view of the diversity of the interests which may be involved in such 
disputes, the idea of ad hoc arbitral commissions would have more chance 
of being carried into practice in the near future than that of a central 
judicial authority. 

(20) Before concluding these introductory remarks the Commission 
wishes to reiterate its opinion that the proposed measures will fail in an 
important part of their purpose if they do not help to smooth out the 
difficulties arising out of exaggerated claims, in regard to the extension of 
the territorial sea or other claims to jurisdiction over areas of the high 
seas, and thus safeguard the principle of the freedom of the seas. 


ARTICLE 50 


As employed in the present articles, the expression “conservation of 
the living resources of the high seas” means the aggregate of the meas- 
ures rendering possible the optimum sustainable yield from those re- 
sources so as to secure a maximum supply of food and other marine 
products. 


Commentary 


A clear definition of the expression ‘‘conservation of the living resources 
of the sea’’ is required. The International Commission for the Northwest 
Atlantic Fisheries has pointed out that the time is past when the sole 
concern is conservation of stocks, and that an attempt is now being made 
to develop useful stocks to beyond their present strength. The Com- 
mission accepted the definition given by the International Technical Con- 
ference on the Conservation of the Living Resources of the Sea held at 
Rome in 1955. Paragraph 18 of the Conference’s report states that ‘‘the 
principal objective of conservation of the living resources of the seas is to 
obtain the optimum sustainable yield so as to secure a maximum supply 
of food and other marine products.’’ The purport of this definition is 
further clarified by the preceding paragraph: ‘‘The immediate aim of con- 
servation of living marine resources is to conduct fishing activities so as 
to inerease, or at least to maintain, the average sustainable yield of products 
in desirable form.”’ 


ARTICLE 51 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged, shall adopt 
measures for regulating and controlling fishing activities in that area 
when necessary for the purpose of the conservation of the living re- 
sources of the high seas. 

Commentary 


(1) The Commission considers it perfectly normal that a state whose 
nationals are engaged in fishing in any area of the high seas where the 
nationals of other states are not thus engaged, should be able to prescribe 
conservation regulations for its nationals and control their observance. 
There is nothing to prevent a state exercising this right even in an area 
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adjacent to the coasts of other states whose nationals do not fish there 
and which have not themselves enacted such regulations. Nevertheless, 
the existence of such regulations issued by states engaged in fishing does 
not prevent the coastal state from invoking Article 54 or Article 55. 

(2) Conservation regulations under Article 51 must be enacted by the 
state when necessary. If a non-coastal state which does not engage in 
fishing in the area but has a special interest in the conservation of the 
living resources there, considers that such regulations are necessary and 
that the state in question is not providing them, it can adopt the course 
indicated in Article 56. In the same circumstances the coastal state could 
apply Article 54 and, if necessary, Article 55. 


ARTICLE 52 


1. If the nationals of two or more states are engaged in fishing the 
same stock or stocks of fish or other marine resources in any area of the 
high seas, these states shall, at the request of any of them, enter into 
negotiations with a view to prescribing by agreement the necessary 
measures for the conservation of such resources. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure contem- 
plated by Article 57. 

Commentary 


(1) To be able to invoke this article, it will not be sufficient for the 
nationals of a state to engage occasionally in fishing in an area where the 
nationals of other states also fish; the article only covers the case where 
two or more states are regularly engaged in fishing in the same area of the 
high seas. Should the nationals of a state only fish there casually, that 
state cannot invoke Article 52; but if it has a special interest in conserva- 
tion in that area, it will be able to invoke Article 56. In making use of 
the term ‘‘regularly,’’ the Commission does not mean to indicate that 
fishing must be carried on continually: interruptions that can be regarded 
as natural to the exercise of the fishing in question will not deprive the 
state concerned of the benefit of this article. 

(2) The Commission had specially in mind the case where nationals of 
different states exploit the same stock of fish or other marine resources. 
In general, a state should not be entitled to request the opening of nego- 
tiations and to initiate arbitral procedure in cases where other states are 
fishing in the same area but exploiting another stock of fish. It may, 
however, happen that the conservation measures which one of the states 
wishes to take would be thwarted by fishing methods applied by the na- 
tionals of other states, even though they are exploiting another stock of 
fish. In that case a request for the opening of negotiations as provided 
under Article 52 cannot be refused. 

(8) The criteria on which the arbitral award provided for under 
paragraph 2 should be based are enunciated in Article 58. Some members 
were of the opinion that these criteria should be more precise. The Com- 
mission thought it would be sufficient to insert a number of guiding princi- 
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ples in the commentary to Article 58, to which the Commission draws 
attention. 
ARTICLE 53 


1. If, subsequent to the adoption of the measures referred to in Articles 
51 and 52, nationals of other states engage in fishing the same stock or 
stocks of fish or other marine resources in the same area, the conserva- 
tion measures adopted shall be applicable to them. 

2. If these other states do not accept thé measures so adopted and if 
no agreement can be reached within a reasonable period of time, any of 
the interested parties may initiate the procedure contemplated by Article 
57. Subject to paragraph 2 of Article 58, the measures adopted shall 
remain obligatory pending the arbitral decision. 


Commentary 


(1) It seems to be indicated that newcomers should comply with the 
regulations in force in the waters where they wish to engage in fishing. 
If the states of which the newcomers are nationals are not prepared to 
apply the regulations as they stand, they can open negotiations for their 
amendment with the states concerned. Failing agreement, the procedure 
laid down in Article 57 will have to be followed. 

(2) The regulations should be applicable to newcomers only if they 
engage in fishing on a scale which would substantially affect the stock or 
stocks in question. Any dispute regarding the applicability of the regula- 
tions shall be submitted for decision in accordance with Article 57. 

(3) In connexion with this article, the Commission considered a proposal 
that would encourage states to create, build up, or restore productive 
resources which without special efforts by the interested states would be 
either destroyed or remain latent or at levels far below their potential 
productivity. This problem was discussed at the Rome Conference as a 
special case in connexion with new entrants into a fishery under conserva- 
tion management. The Report of the Rome Conference stated: ‘‘ Where 
opportunities exist. for a country or countries to develop or restore the 
productivity of resources, and where such development or restoration by 
the harvesting State or States is necessary to maintain the productivity 
of resources, conditions should be made favourable for such action.’’ 7° 

(4) The report of the Rome Conference also described a procedure now 
in operation which provides a method for handling this special case. This 
procedure, under the designation ‘‘principle of abstention,’’ was proposed 
by certain governments for inclusion in the Commission’s fishery articles. 
This proposal provided that: 

(a) When states have created, built up, or restored productive resources 
through the expenditure of time, effort and money on research and manage- 
ment, and through restraints on their own fishermen, and 

(b) The continuing and increasing productivity of these resources is 
the result of and dependent on such action by the participating states, and 


20 Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea (A/Conf. 10/6), par. 61. 
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(c) Where the resources are being so fully utilized that an increase in 
the amount of fishing would not result in any substantial increase in the 
sustainable yield, then: 

(d) States not fishing the resources in recent years, except for the 
coastal state, should be required to abstain from fishing these stocks as 
long as these conditions are fulfilled. 

(5) The Commission recognized that both this proposal, the purpose of 
which was to encourage the quilding up or restoration of the productivity 
of resources, and the proposals of some other governments, based on the 
concept of vital economic necessity, may reflect problems and interests 
which deserve recognition in international law. However, lacking the 
necessary competence in the scientific and economie domains to study these 
exceptional situations adequately, the Commission, while drawing attention 
to the problem, refrained from making any eoncrete proposal. 


ARTICLE 54 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent to 
its territorial sea. 

2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
iach not carry on fishing there. 

. If the states concerned do not reach agreement within a reasonable 
Seas of time, any of the parties may initiate the procedure contem- 
plated by Article 57. 

Commentary 


(1) In the introduction to the articles concerning the conservation of 
the living resources of the high seas the Commission has already pointed 
out that it recognizes the special interest of the coastal state in the mainte- 
nance of the productivity of the living resources in any part of the high 
seas adjacent to its territorial sea. 

(2) Paragraph 1 of this article contains a stipulation to that effect. 
Paragraph 2 of the article and Article 55 are based on that idea. 

(3) Paragraph 2 recognizes the coastal state’s right to take part on an 
equal footing in any system of research and regulation in the area. Should 
any doubt arise as to whether a coastal state is justified in asserting a claim 
to a special interest in areas far removed from its shores, the question 
would have to be settled by the arbitral procedure contemplated by Article 
57. 

ARTICLE 55 


1. Having regard to the provisions of paragraph 1 of Article 54, any 
coastal state may, with a view to the maintenance of the productivity of 
the living resources of the sea, adopt unilateral measures of conserva- 
tion appropriate to any stock of fish or other marine resources in any 
area of the high seas adjacent to its territorial sea, provided that nego- 
tiations to that effect with the other states concerned have not led to 
an agreement within a reasonable period of time. 
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2. The measures which the coastal state adopts under the previous 
paragraph shall be valid as to other states only if the following require- 
ments are fulfilled: 

(a) That scientific evidence shows that there is an urgent need for 
measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure contemplated by Article 57. 
Subject to paragraph 2 of Article 58, the measures adopted shall remain 
obligatory pending the arbitral decision. 


Commentary 


(1) Article 55 gives a coastal state the right to adopt conservation meas- 
ures unilaterally, if negotiations with the other states concerned have not 
led to an agreement within a reasonable period of time. The article speci- 
fies the requirements which the measures must fulfil in order to be valid 
as to other states. 

(2) One of the requirements is that the state shall demonstrate the 
urgent need for the measures. Should there be no such urgent need and 
the area be one where other states fish, the coastal state will have to adopt 
the course indicated in Article 54. If the case is so urgent that Article 
54 cannot be applied, it will nevertheless be necessary for the state not to 
take unilateral action until it has consulted the other states concerned and 
has attempted to reach agreement. 

(3) The Commission is fully aware that the application of Article 55 
may give rise to difficulties if a coastal state wishes to enact regulations 
in an area which is also adjacent to the coasts of other states. In that case 
the application of the measures will depend upon an agreement between the 
coastal states concerned. 

(4) The stipulation that, if challenged, the measures adopted remain 
obligatory pending the arbitral decision has been criticized by certain 
governments. The Commission nevertheless considers that this provision 
is essential. If objections by another state to the unilateral regulations of 
the coastal state sufficed to suspend their application, the whole purpose 
of the article, which is to give the coastal state the right to take measures 
in case of urgent need, would be frustrated. The power given to the 
arbitral commission under Article 58, paragraph 2, to suspend application 
pending its award seems an adequate safeguard against abuse. 


ARTICLE 56 


1, Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not adjacent to its coast, has a special interest 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation. 
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2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure contemplated by Article 57. 


Commentary 


(1) This article provides for the case of a state, other than the coastal 
state, whose nationals are not engaged in fishing in a given area but which 
has a special interest in the conservation of the living resources of the high 
seas in that area. This case may arise, for example, if the exhaustion of 
the resources of the sea in the area would affect the results of fishing in 
another area where the nationals of the state concerned do engage in 
fishing. The Commission took the view that in such an event the state 
concerned could request the state whose nationals engage in fishing in the 
areas exposed to exhaustion to take the necessary steps to safeguard the 
interests threatened. Where no agreement can be reached, the question 
will be settled in accordance with the procedure contemplated by Article 57. 

(2) For the criteria to be applied by the arbitral commission, see Article 
58 and the commentary thereto. 


ARTICLE 57 


1. Any disagreement arising between states under Articles 52, 53, 54, 
55 and 56 shall, at the request of any of the parties, be submitted for 
settlement to an arbitral commission of seven members, unless the par- 
ties agree to seek a solution by another method of peaceful settlement. 

2. Except as provided in paragraph 3, two members of the arbitral 
commission shall be named by the state or states on the one side of the 
dispute, and two members shall be named by the state or states con- 
tending to the contrary, but only one of the members nominated by each 
side may be a national of a state on that side. The remaining three 
members, one of whom shall be designated as chairman, shall be named 
by agreement between the states in dispute. Failing agreement they 
shall, upon the request of any state party, be nominated by the Secretary- 
General of the United Nations after consultation with the President of 
the International Court of Justice and the Director-General of the United 
Nations Food and Agriculture Organization, from nationals of countries 
not parties to the dispute. If, within a period of three months from the 
date of the request for arbitration, there shall be a failure by those on 
either side in the dispute to name any member, such member or members 
shall, upon the request of any party, be named, after such consultation, 
by the Secretary-General of the United Nations. Any vacancy arising 
after the appointment shall be filled in the same manner as provided for 
the initial selection. 

3. If the parties to the dispute fall into more than two opposing 
groups, the arbitral commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations, after 
consultation with the President of the International Court of Justice and 
the Director-General of the United Nations Food and Agriculture Or- 
ganization from amongst well qualified persons specializing in legal, 
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administrative or scientific questions relating to fisheries, depending 
upon the nature of the dispute to be settled. Any vacancy arising after 
the appointment shall be filled in the same manner as provided for the 
initial selection. 

4, Except as herein provided the arbitral commission shall determine 
its own procedure. It shall also determine how the costs and expenses 
shall be divided between the parties. 

5. The arbitral commission shall in all, cases be constituted within 
three months from the date of the original request and shall render its 
decision within a further period of five months unless it decides, in case 
of necessity, to extend that time limit. 


Commentary 


(1) This article describes the procedure for the settlement of disputes 
arising between states in the cases referred to in the preceding articles. 
The draft text leaves the parties entirely free as regards the method of 
settlement. They may submit their disputes to the International Court 
of Justice by agreement of [sic] or in accordance with mutual treaty obliga- 
tions; they may set up courts of arbitration; they may, if they so desire, 
seek to compose their disagreements through a commission set up for the 
purpose, before resorting to these procedures. It is only where the parties 
fail to agree on the method of settling a dispute that the draft text pro- 
vides for arbitration, while leaving the parties an entirely free choice as 
to arrangements for arbitration. If, however, the parties fail to agree 
on this subject within three months from the date of the original request, 
the draft provides for the setting up of a commission partly or wholly with- 
out their co-operation. 

In this connexion, the article distinguishes between: 


(i) The case of a dispute between two states or a dispute between several 
states divided into two opposing groups, each group being homogeneous as 
regards the interests to be safeguarded ; 

(ii) The ease of several parties to the dispute divided into more than 
two groups, each with different interests. 


(2) The first will be the more frequent case. If, on either side, there 
are several states parties to the dispute, they may join together and act as 
one party in regard to the appointment of arbitrators. In this case there 
is no need to depart from the usual methods in forming the arbitral com- 
mission. Each state, or each group of states, will appoint two arbitrators, 
only one of whom may be a national of the state or of one of the states ap- 
pointing him. Failing agreement between the parties, the other three 
members of the commission will be appointed by the Secretary-General 
of the United Nations after consultation with the President of the Inter- 
national Court of Justice and the Director-General of the United Nations 
Food and Agriculture Organization, from nationals of states not parties to 
the dispute. In the second case the above method cannot be applied, and 
recourse must be had to an impartial authority which will appoint the 
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whole arbitral commission. In this case too the most appropriate authority 
seems to be the Seeretary-General of the United Nations, acting after con- 
sultation with the two authorities previously mentioned. 

(3) In view of the diversity of the interests involved, the number of 
arbitrators will have to be fairly large. Hence the Commission provides 
for a commission of seven members, The appointment to be made by the 
Secretary-General must be from amongst properly qualified persons, 
experts in legal, administratiye or scientific matters appertaining to fish- 
eries, depending upon the nature of the dispute. To ensure the continuity 
of the arbitral commission’s work in all circumstances, it was necessary to 
authorize the Secretary-General to fill any casual vacancies arising after 
the appointment of the arbitrators. 

(4) It seemed fair to let the arbitral commission determine how the 
costs entailed by its proceedings should be divided between the parties. 

(5) The fifth paragraph prescribes certain time limits for the purpose 
of preventing the arbitration procedure from being protracted. The 
arbitral commission will be entitled to extend the five-months’ period 
allowed for rendering its award. But it must not exercise this right ex- 
cept in case of necessity. Having regard to the provision that the meas- 
ures adopted remain in force pending the arbitral award, it might be 
prejudicial to the interests of one of the parties if the procedure dragged 
on too long. If necessary, the arbitral commission could apply Article 
58 which authorizes it to suspend the application of the measures in 
dispute. 

ARTICLE 58 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 55. In other cases it shall apply these criteria according to the 
circumstances of each case. 

2. The arbitral commission may decide that pending its award the 
measures in dispute shall not be applied. 


Commentary 


(1) Paragraph 1 mentions the criteria on which the arbitral com- 
mission’s decision should be based. In the case of Article 55, the criteria 
are of course those listed in that article. But these criteria do not wholly 
apply in the other cases. It seems desirable to give the arbitral commission 
some discretion in regard to the criteria to be applied in these eases. 
Subject to this remark, the Commission wishes to formulate the following 
guiding principles. 

(i) Common to all the determinations are the requirements: 

(a) That scientific findings shall demonstrate the necessity of conserva- 
tion measures to make possible the optimum sustainable productivity of 
the stock or stocks of fish; 

(b) That the measures do not discriminate against foreign fishermen. 

(ii) Common to Articles 52, 58, 54 and 55 is the requirement: 
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That the specific measures shall be based on scientific findings and ap- 
propriate for the purpose. In determining appropriateness, the elements 
of effectiveness and practicability are to be considered as well as the re- 
lation between the expected benefits, in terms of maintained and increased 
produetivity, and the cost of application and enforcement of the proposed 
measures. 


(iti) In the ease of Article 56, the state requesting the fishing state to 
take necessary measures of conservation woutd be a non-adjacent and non- 
fishing state. Such a state would be concerned only with the continued 
productivity of the resources. Therefore, the matter to be determined 
would be the adequacy of the over-all conservation programme. 

(iv) Article 55 contains a criterion which is not ineluded in the other 
articles: that of the urgency of action. Recourse to unilateral regulation 
by the coastal state prior to arbitration of the dispute can only be re- 
garded as justified when the delay caused by arbitration would seriously 
threaten the continued productivity of the resources. 


ARTICLE 59 


The decisions of the arbitral commission shall be binding on the states 
concerned. If the decision is accompanied by any recommendations, 
they shall receive the greatest possible consideration. 


Commentary 


(1) The arbitral commission’s decisions are binding only upon the 
parties to the dispute; they have no effect erga omnes. Hence, a state 
whose nationals wish to engage in fishing in an area regarding which an 
arbitral decision binding other states inter se has already been rendered 
is entitled to use paragraph 2 of Article 53 to initiate fresh arbitral 
proceedings. 

(2) The arbitral commission is required to give a ruling on the points in 
dispute; it is no part of its duty to issue new regulations, unless the parties 
have requested it to do so. The arbitral commission may append proposals 
for conservatory measures to its decisions, but they will not be binding. 


v e & 


Claims of exclusive fishing rights, on the basis of special 
economic circumstances 


(1) The Commission’s attention had been directed to a proposal that 
where a nation is primarily dependent on the coastal fisheries for its liveli- 
hood, the state concerned should have the right to exercise exclusive juris- 
diction over fisheries up to a reasonable distance from the coast having 
regard to relevant local considerations, when this is necessary for the 
conservation of these fisheries as a means of subsistence for the population. 
It was proposed that in such cases the territorial sea might be extended or 
a special zone established for the above-mentioned purpose. 

(2) After some discussion of this problem the Commission realized that 
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it was not in the position fully to examine its implications and the elements 
of exclusive use involved therein. The Commission recognized, however, 
that the proposal, as in the case of the principle of abstention (see com- 
mentary to Article 53), may reflect problems and interests which deserve 
recognition in international law. However, lacking competence in the 
fields of biological science and economics adequately to study these excep- 
tional situations the Commission, while drawing attention to the problem, 
has refrained from making any conerete proposals. 


3 & & 


Fisheries conducted by means of equipment embedded 
in the floor of the sea 


ARTICLE 60 


The regulation of fisheries conducted by means of equipment em- 
bedded in the floor of the sea in areas of the high seas adjacent to the 
territorial sea of a state, may be undertaken by that state where such 
fisheries have long been maintained and conducted by its nationals, pro- 
vided that non-nationals are permitted to participate in such activities 
on an equal footing with nationals. Such regulations will not, however, 
affect the general status of the areas as high seas. 


Commentary 


(1) The present article, in a slightly modified form, figured amongst the 
articles on sedentary fisheries adopted by the Commission at its third 
session. When, at its fifth session, the Commission decided to recognize 
a right for coastal states to exploit the natural resources of the continental 
shelf, the article disappeared from the draft. However, at its eighth 
session, the Commission recognized that the article deserved to be main- 
tained insofar as it dealt with fisheries conducted by means of equipment 
embedded in the bed of the sea. In fact, fisheries are described as 
sedentary either by reason of the species caught or by reason of the equip- 
ment used. The first case concerns products attached to the bed of the 
sea; in the second case the “‘sedentary’’ character of the fishery is de- 
termined by the fact that the fishing is conducted by means of equipment 
embedded in the bed of the sea. The Commission decided to keep the 
term ‘‘sedentary fisheries” for the first type of activity only. This form 
of fishery is regulated by Article 68 concerning the continental shelf. The 
second type of activity is regulated in the present article. This form of 
fishery is not covered by Article 68 concerning the continental shelf be- 
cause the species fished are mobile and therefore cannot be regarded as 
natural resources of the seabed in the sense in which that term is used 
in the aforesaid artiele. 

(2) Banks where there are fisheries conducted by means of equipment 
embedded in the bed of the sea have been regarded by some coastal states 
as under their occupation and as forming part of their territory. With- 
out wishing to describe these areas as ‘‘occupied’’ or as constituting 
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‘“property’’ of the coastal state, the Commission considers that the special 
position of these areas justifies special rights being recognized as pertain- 
ing to coastal states whose nationals have been carrying on fishing there 
over a long period. 

(8) The existing rule of customary law by which nationals of other 
states are at liberty to engage in such fishing on the same footing as the 
nationals of the coastal state should continue to apply. The exercise of 
other kinds of fishing in such areas must not be hindered except to the 
extent strictly necessary for the protection of the fisheries contemplated 
by the present article. 

(4) The special rights which the coastal state may exercise in such areas 
must be strictly limited to such rights as are essential to achieve the ends 
for which they are recognized. The waters covering the seabed where 
the fishing grounds are located remain subject to the régime of the 
high seas. 


Sussection C. SUBMARINE CABLES AND PIPELINES 
ARTICLE 61 


1. All states shall be entitled to lay telegraph, telephone or high- 
voltage power cables and pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of such cables 
or pipelines. 

Commentary 


(1) As regards the protection of telegraph and telephone cables beneath 
the high seas, there is a Convention dated 14 March 1884 to which a very 
large number of maritime states are parties. In 1913, a conference con- 
vened in London on the initiative of the British Government adopted a 
number of resolutions on the subject. The Institute of International Law 
has also considered the question on many occasions. 

(2) The Commission has enunciated in the present article certain prin- 
ciples which, in its view, reflect existing international law. It thought 
that the regulations concerning telegraph and telephone cables could be 
extended to include high-voltage cables and pipelines beneath the high seas. 

(3) Paragraph 1 of Article 61 is taken from Article I of the 1884 
Convention. Paragraph 2 was added to make it quite clear that the 
coastal state is obliged to permit the laying of cables and pipelines on the 
floor of its continental shelf, but that it can impose conditions as to the 
route to be followed, in order to prevent undue interference with the 
exploitation of the natural resources of the seabed and subsoil. Clearly, 
cables and pipelines must not be laid in such a way as to hamper naviga- 
tion. 

(4) For the laying of submarine cables and pipelines on the floor of a 
continental shelf, see Article 70 and the commentary thereto. 
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ARTICLE 62 


O 


-ivery state shall take the necessary legislative measures to provic 
‘het the breaking or injury of a submarine cable beneath the high sei 
də ze wilfully or through culpable negligence, in such a manner zs te |. 
lizble to interrupt or obstruct telegraphic or telephonic communicaticx:,, 
an4 similarly the breaking or injury of a submarine high-voltage pow.: 
cable or pipeline, shall be a punishable offence. This provision shall not 
apply to any break or injury caused by persons who acted merely wit! 
the legitimate object of saving their lives or their ships, after havi: :- 
teken all necessary precautions to avoid such break or injury. 


QO 


Commentary 


This article is substantially the same as Article II of the 1884 Conve:- 
tio :. bat extends the latter to include pipelines and high-voltave vow. 
celses. Tike the succeeding articles, it was so worded as to require stiis 
tc take the necessary legislative measures to ensure that their naticre ~ 
ecr:vly with the regulations. Obviously if the presence of the cable «> 
p peline has not been adequately marked, there can be no question cf ‘ a i- 
panle negligence’? on the part of navigators (cf. Article V of the Con- 
virtion). 


ARTICLE 63 


Every state shall take the necessary legislative measures to provicc 
that, if persons subject to its jurisdiction who are the owners of a cab e 
or pipcline beneath the high seas, in laying or repairing that cable cr 
p’peline, cause a break in or injury to another cable or pipeline, thcy 
slicil bear the cost. 

Commentary 


(`. Article IV of the 1884 Convention. 


ARTICLE 64 


Every state shall regulate trawling so as to ensure that all the fisaing 
gear used shall be so constructed and maintained as to reduce to tre 
minimum any danger of fouling submarine cables or pipelines. 


Commentary 


(7. Resolution I of the London Conference of 1913. 


ARTICLE 65 


livery state shall take the necessary legislative measures to ensu 'c 
thet the owners of ships who can prove that they have sacrificed <n 
aachor, a net or any other fishing gear, in order to avoid injuring a sv 3- 
marinc cable or pipeline shall be indemnified by the owner of the catie 
ov sipcline, provided that the owner of the ship has taken all reasonab_c 
p ccautionary measures beforehand. 
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Commentary 


(1) Cf. Article VII of the 1884 Convention. 

(2) The last phrase has been added in order to make it quite clear that 
compensation cannot be claimed if there has been any negligence on the 
part of the ship. 

Section II. CONTIGUOUS ZONE 


As part of its work on the régime of the high seas, the Commission 
adopted at its third session, an article on the contiguous zone.” Apart 
from some qualifications and reservations, the principle underlying that 
article has encountered no opposition on the part of governments which 
have commented on the subject. The article, as adopted after the dis- 
eussions at the fifth and eighth sessions, differs only slightly from the 1951 
draft. The wording has been modified, however, in order to express 
the Commission’s idea more clearly. The article is as follows: 


ARTICLE 66 


1. In a zone of the high seas contiguous to its territorial sea, the 
coastal state may exercise the control necessary to 

(a) Prevent infringement of its customs, fiscal or sanitary regulations 
within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within 
its territory or territorial sea. 

2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 


Commentary 


(1) International law accords states the right to exercise preventive 
or protective control for certain purposes over a belt of the high seas 
contiguous to their territorial sea. It is, of course, understood that this 
power of control does not change the legal status of the waters over which 
it is exercised. These waters are and remain a part of the high seas 
and are not subject to the sovereignty of the coastal state, which can 
exercise over them only such rights as are conferred on it by the present 
draft or are derived from international treaties. 

(2) Many states have adopted the principle that in the contiguous zone 
the coastal state may exercise customs control in order to prevent attempted 
infringements of its customs and fiscal regulations within its territory 
or territorial sea, and to punish infringements of those regulations com- 
mitted within its territory or territorial sea. The Commission considered 
that it would be impossible to deny to states the exercise of such rights. 

(8) Although the number of states which claim rights over the con- 
tiguous zone for the purpose of applying sanitary regulations is fairly 
small, the Commission considers that, in view of the connexion between 
customs and sanitary regulations, such rights should also be recognized for 
sanitary regulations. 


21 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (A/1858), p. 20. 
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(4) The Commission did not recognize special security rights in the 
contiguous zone. It considered that the extreme vagueness of the term 
“‘seeurity’’ would open the way for abuses and that the granting of such 
rights was not necessary. The enforcement of customs and sanitary 
regulations will be sufficient in most cases to safeguard the security of the 
state. Insofar as measures of self-defence against an imminent and 
direct threat to the security of the state are concerned, the Commission 
refers to the general principles of international law and the Charter of the 
United Nations. 

(5) Nor was the Commission willing to recognize any exclusive right of 
the coastal state to engage in fishing in the contiguous zone. The Prepara- 
tory Committee of the Hague Codification Conference found, in 1930, that 
the replies from governments offered no prospect of an agreement to extend 
the exclusive fishing rights of the coastal state beyond the territorial sea. 
The Commission considered that in that respect the position has not 
changed. 

(6) The Commission examined the question whether the same attitude 
should be adopted with regard to proposals to grant the coastal state the 
right to take whatever measures it considered necessary for the conserva- 
tion of the living resources of the sea in the contiguous zone. The ma- 
jority of the Commission were unwilling to accept such a claim. They 
argued, first, that measures of this kind applying only to the relatively 
small area of the contiguous zone would be of little practical value and, 
secondly, that having provided for the regulation of the conservation of 
living resources in a special part of the present draft, it would be inadvis- 
able to open the way for a duplication of these rules by different pro- 
visions designed to regulate the same matters in the contiguous zone only. 
Since the contiguous zone is a part of the high seas, the rules concerning 
conservation of the living resources of the sea apply to it. 

(7) The Commission did not maintain its previous decision to grant the 
coastal state, within the contiguous zone, a right of control in respect of 
immigration. In its report on the work of its fifth session the Commission 
commented on this provision as follows: 


“TIt is understood that the term ‘customs regulations’ as used in the 
article refers not only to regulations concerning import and export 
duties but also to other regulations concerning the exportation and 
importation of goods. In addition, the Commission thought it neces- 
sary to amplify the formulation previously adopted by referring ex- 
pressly to immigration, a term which is also intended to include 
emigration.” ?? 


Reconsidering this decision, the majority of the Commission took the view 
that the interests of the coastal state do not require an extension of the 
right of control to immigration and emigration. It considered that such 
control could and should be exercised in the territory of the coastal state 
and that there was no need to grant it special rights for this purpose in 
the contiguous zone. 


22 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456), par. 111. 
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(8) The Commission considered the case of areas of the sea situated 
off the junction of two or more adjacent states, where the exercise of rights 
in the contiguous zone by one state would not leave any free access to the 
ports of another state except through that zone. The Commission, recog- 
nizing that in such cases the exercise of rights in the contiguous zone by 
one state may unjustifiably obstruct traffic to or from a port of another 
state, considered that in the case referred to it would be necessary for the 
two states to conclude a prior agreement on the exercise of rights in the 
contiguous zone. In view of the exceptional*nature of the case, however, 
the Commission did not consider it necessary to include a formal rule 
to this effect. 

(9) The Commission considers that the breadth of the contiguous zone 
cannot exceed twelve miles from the coast, the figure adopted by the 
Preparatory Committee of the Hague Codification Conference (1980). 
Until such time as there is unanimity in regard to the breadth of the terri- 
torial sea, the zone should be measured from the coast and not from the 
outer limit of the territorial sea. States which have claimed extensive 
territorial waters have in fact less need for a contiguous zone than those 
which have been more modest in their delimitation. 

(10) The Commission thought it advisable to clarify the expression 
‘*from the coast’’ by stating that the zone is measured from the baseline 
from which the breadth of the territorial sea is measured. 

(11) The exercise by the coastal state of the rights enunciated in this 
article does not affect the legal status of the airspace above the contiguous 
zone. The question whether the establishment of such an air control zone 
could be contemplated is outside the scope of these rules of the law of 
the sea. 


Section III. THE CONTINENTAL SHELF 


(1) At its third session, held in 1951, the Commission adopted draft 
articles on the continental shelf with accompanying comments. After the 
third session, the special rapporteur re-examined these articles in the light 
of comments received from the governments of eighteen countries. The 
comments of these governments are reproduced in Annex II to the Report 
on the Fifth Session.’ In March, 1953, the special rapporteur submitted 
a further report on the subject (A/CN.4/60) which was examined by the 
Commission at its fifth session. The Commission adopted draft articles, 
which it re-examined at its eighth session, in the context of the other sec- 
tions of the rules of the law of the sea. This examination did not give 
rise to any major changes, except with regard to the delimitation of the 
continental shelf (see Article 67). 

(2) The Commission accepted the idea that the coastal state may exercise 
control and jurisdiction over the continental shelf, with the proviso that 
such control and jurisdiction shall be exercised solely for the purpose 
of exploiting its resources; and it rejected any claim to sovereignty or 
jurisdiction over the superjacent waters. 


28 Official Records of the General Assembly, 8th Sess., Supp. No. 9 (A/2456). 
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(3) In some circles it is thought that the exploitation of the natural 
resources of submarine areas should be entrusted, not to coastal states, 
but to agencies of the international community generally. In present cir- 
cumstances, however, such internationalization would meet with insur- 
mountable practical difficulties, and would not ensure the effective exploita- 
tion of natural resources necessary to meet the needs of mankind. 

(4) The Commission is aware that exploration and exploitation of the 
seabed and subsoil, which invglves the exercise of control and jurisdiction 
by the coastal state, may affect the freedom of the seas, particularly in 
respect of navigation. Nevertheless, this cannot be a sufficient reason for 
obstructing a development which, in the opinion of the Commission, can 
be to the benefit of all mankind. The necessary steps must be taken to 
ensure that this development affects the freedom of the seas no more than 
is absolutely unavoidable, since that freedom is of paramount importance 
to the international community. The Commission thought it possible to 
combine the needs of the exploitation of the seabed and subsoil with the 
requirement that the sea itself must remain open to all nations for naviga- 
tion and fishing. With these considerations in mind, the Commission 
drafted the following articles. 


ARTICLE 67 


For the purposes of these articles, the term “continental shelf” is used 
as referring to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 
metres (approximately 100 fathoms), or, beyond that limit, to where the 
depth of the superjacent waters admits of the exploitation of the natural 
resources of the said areas. 


Commentary 


(1) In its first draft, prepared in 1951, the Commission designated the 
continental shelf as ‘‘the seabed.and subsoil of the submarine areas con- 
tiguous to the coast, but outside the area of territorial waters, where the 
depth of the superjacent waters admits of the exploitation of the natural 
resources of the seabed and subsoil.’’** It followed from this definition 
that areas in which exploitation was not technically possible by reason of 
the depth of the water, were excluded from the continental shelf. 

(2) The Commission had considered the possibility of adopting a fixed 
limit for the continental shelf in terms of the depth of the superjacent 
waters. It seemed likely that a limit fixed at a point where the sea cover- 
ing the continental shelf reaches a depth of 200 metres would at present be 
sufficient for all practical needs. This depth also coincides with that at 
which the continental shelf in the geological sense generally comes to 
an end and the continental slope begins, falling steeply to a great depth. 
The Commission felt, however, that such a limit would have the disad- 
vantage of instability. Technical developments in the near future might 


24 Official Records of the General Assembly, 6th Sess., Supp. No. 9 (A/1858), p. 17. 
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make it possible to exploit the resources of the seabed at a depth of over 
200 metres. Moreover, the continental shelf might well include submarine 
areas lying at a depth of over 200 metres, but susceptible of exploitation 
by means of installations erected in neighbouring areas where the depth 
does not exceed this limit. Hence the Commission decided not to specify a 
depth limit of 200 metres. 

(3) At its fifth session, in 1953, the Commission reconsidered this de- 
cision. It abandoned the criterion of exploitability in favour of that of a 
depth of 200 metres. In the light of the comments submitted by certain 
governments, the Commission came to the conclusion that the text previ- 
ously adopted lacked the necessary precision and might give rise to disputes 
and uncertainty. The Commission considered that the limit of 200 metres 
would be sufficient for all practical purposes at present and probably for 
a long time to come. It took the view that the adoption of a fixed limit 
would have considerable advantages, in particular with regard to the 
delimitation of continental shelves between adjacent states or states op- 
posite each other. The adoption of different limits by different states 
might cause difficulties of the same kind as differences in the breadth 
of the territorial sea. The Commission was aware that future technical 
progress might make exploitation possible at a depth greater than 200 
metres; in that case the limit would have to be revised, but meanwhile 
there was every advantage in having a stable limit. 

(4) At its eighth session, the Commission reconsidered this provision. 
It noted that the Inter-American Specialized Conference on ‘‘ Conservation 
of Natural Resources: Continental Shelf and Oceanie Waters,’’ held at 
Ciudad Trujillo (Dominican Republic) in March 1956, had arrived at the 
conclusion that the right of the coastal state should be extended beyond 
the limit of 200 metres, ‘‘to where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the seabed and sub- 
soil.” Certain members thought that the article adopted in 1953 should 
be modified. While agreeing that in present circumstances the limit 
adopted is in keeping with practical needs, they disapproved of a provision 
prohibiting exploitation of the continental shelf at a depth greater than 
200 metres even if such exploitation was a practical possibility. They 
thought that in the latter case, the right to exploit should not be made 
subject to prior alteration of the limit adopted. While maintaining the 
limit of 200 metres in this article as the normal limit corresponding to 
present needs, they wished to recognize forthwith the right to exceed that 
limit if exploitation of the seabed or subsoil at a depth greater than 200 
metres proved technically possible. It was therefore proposed that the 
following words should be added to the article, ‘‘or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of 
the natural resources of the said areas.’’ In the opinion of certain mem- 
bers this addition would also have the advantage of not encouraging the 
belief that up to 200 metres depth there is a fixed zone where rights of 
sovereignty other than those stated in Article 68 below ean be exercised. 
Other members contested the usefulness of the addition, which in their 
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opinion unjustifiably and dangerously impaired the stability of the limit 
adopted. The majority of the Commission nevertheless decided in favour 
of the addition. 

(5) The sense in which the term ‘‘continental shelf’ is used departs 
to some extent from the geological concept of the term. The varied use 
of the term by scientists is in itself an obstacle to the adoption of the 
geological concept as a basis for legal regulation of this problem. 

(6) There was yet another reason why the Commission decided not to 
adhere strictly to the geological concept of the continental shelf. The 
mere fact that the existence of a continental shelf in the geological sense 
might be questioned in regard to submarine areas where the depth of the 
sea would nevertheless permit of exploitation of the subsoil in the same 
way as if there were a continental shelf, could not justify the application 
of a discriminatory legal régime to these regions. 

(7) While adopting, to a certain extent, the geographical test for the 
“continental shelf’’ as the basis of the juridical definition of the term, the 
Commission therefore in no way holds that the existence of a continental 
shelf, in the geographical sense as generally understood, is essential for 
the exercise of the rights of the coastal state as defined in these articles. 
Thus, if, as is the case in the Persian Gulf, the submarine areas never 
reach the depth of 200 metres, that fact is irrelevant for the purposes 
of the present article. Again, exploitation of a submarine area at a depth 
exceeding 200 metres is not contrary to the present rules, merely because 
the area is not a continental shelf in the geological sense. 

(8) In the special cases in which submerged areas of a depth less than 
200 metres, situated fairly close to the coast, are separated from the part 
of the continental shelf adjacent to the coast by a narrow channel deeper 
than 200 metres, such shallow areas could be considered as adjacent to that 
part of the shelf. It would be for the state relying on this exception to 
the general rule to establish its claim to an equitable modification of the 
rule. In case of dispute it must be a matter for arbitral determination 
whether a shallow submarine area falls within the rule as here formulated. 

(9) Noting that it was departing from the strictly geological concept of 
the term, inter alia, in view of the inclusion of exploitable areas beyond the 
depth of 200 metres, the Commission considered the possibility of adopting 
a term other than ‘‘continental shelf.’’ It considered whether it would 
not be better, in conformity with the usage employed in certain scientific 
works and also in some national laws and international instruments, to 
call these regions ‘‘submarine areas.’’ The majority of the Commission 
decided to retain the term ‘‘continental shelf’’ because it is in current use 
and because the term ‘‘submarine areas’’ used without further explanation 
would not give a sufficient indication of the nature of the areas in question. 
The Commission considered that some departure from the geological mean- 
ing of the term ‘‘continental shelf’’ was justified, provided that the mean- 
ing of the term for the purpose of these articles was clearly defined. It has 
stated this meaning of the term in the present article. 

(10) The term ‘‘continental shelf’? does not imply that it refers ex- 
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elusively to continents in the current connotation of that word. It also 
covers the submarine areas contiguous to islands. 

(11) Lastly the Commission points out that it does not intend limiting 
the exploitation of the subsoil of the high seas by means of tunnels, 
cuttings or wells dug from terra firma. Such exploitation of the subsoil 
of the high seas by a coastal state is not subject to any legal limitation by 
reference to the depth of the superjacent waters. 


ARTICLE 68 ° 


The coastal state exercises over the continental shelf sovereign rights 
for the purpose of exploring and exploiting its natural resources. 


Commentary 


(1) While this article, as provisionally formulated in 1951 (Article 2 
of the draft), referred to the continental shelf as ‘‘subject to the exercise 
by the coastal state of control and jurisdiction for the purpose of exploring 
it and exploiting its natural resources,” the article as now formulated lays 
down that ‘‘the coastal state exercises over the continental shelf sovereign 
rights for the purpose of exploring and exploiting its natural resources.’’ 

(2) The Commission desired to avoid language lending itself to inter- 
pretations alien to an object which the Commission considers to be of 
decisive importance, namely, the safeguarding of the principle of the full 
freedom of the superjacent sea and the airspace above it. Hence it was 
unwilling to accept the sovereignty of the coastal state over the seabed and 
subsoil of the continental shelf. On the other hand, the text as now 
adopted leaves no doubt that the rights conferred upon the coastal state 
cover all rights necessary for and connected with the exploration and ex- 
ploitation of the natural resources of the continental shelf. Such rights 
include jurisdiction in connexion with the prevention and punishment of 
violations of the law. The rights of the coastal state are exclusive in the 
sense that, if it does not exploit the continental shelf, it is only with its 
consent that anyone else may do so. 

(3) At its fifth session, the Commission decided after long discussion 
to retain the term ‘‘natural resources,” as distinct from the more limited 
term ‘‘mineral resources.’’ In its previous draft the Commission had 
only dealt with ‘‘mineral resources’’ and some members proposed adhering 
to that course. The Commission, however, came to the conclusion that the 
products of ‘‘sedentary’’ fisheries, in particular, to the extent that they 
were natural resources permanently attached to the bed of the sea should 
not be left outside the scope of the régime adopted, and that this aim 
could be achieved by using the term ‘‘natural resources.’’ It is clearly 
understood that the rights in question do not cover so-called bottom-fish 
and other fish which, although living in the sea, oceasionally have their 
habitat at the bottom of the sea or are bred there. 

(4) At the eighth session it was proposed that the condition of perma- 
nent attachment to the seabed should be mentioned in the article itself. 
At the same time the opinion was expressed that the condition should be 
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made less strict; it would be sufficient that the marine fauna and flora in 
question should live in constant physical and biological relationship with 
the seabed and the continental shelf; examination of the scientific aspects 
of that question should be left to the experts. The Commission however 
decided to leave the text of the article and of the commentary as it stood. 

(5) It is clearly understood that the rights in question do not cover 
objects such as wrecked ships and their cargoes (including bullion) lying 
on the seabed or covered by the sand of the subsoil. 

(6) In the view of the Commission, the coastal state, when exercising 
its exclusive rights, must also respect the existing rights of nationals of 
other states. Any interference with such rights, when unavoidably neces- 
sitated by the requirements of exploration and exploitation of natural 
resources, is subject to the rules of international law concerning respect 
for the rights of aliens. However, apart from the ease of acquired rights, 
the sovereign rights of the coastal state over its continental shelf also cover 
‘‘sedentary’’ fisheries in the sense indicated above. As regards fisheries 
which are also sometimes described as ‘‘sedentary’’ because they are con- 
ducted by means of equipment fixed in the sea, but which are not concerned 
with natural resources attached to the seabed, the Commission refers to 
Article 60 of these rules. 

(7) The rights of the coastal state over the continental shelf do not 
depend on occupation, effective or notional, or on any express proclamation. 

(8) The Commission does not deem it necessary to expatiate on the 
question of the nature and legal basis of the sovereign rights attributed to 
the coastal state. The considerations relevant to this matter cannot be re- 
duced to a single factor. In particular, it is not possible to base the 
sovereign rights of the coastal state exclusively on recent practice, for there 
is no question in the present case of giving the authority of a legal rule 
to a unilateral practice resting solely upon the will of the states concerned. 
However, that practice itself is considered by the Commission to be sup- 
ported by considerations of law and of fact. In particular, once the seabed 
and the subsoil have become an object of active interest to coastal states 
with a view to the exploration and exploitation of their resources, they 
cannot be considered as res nullius, i.e., capable of being appropriated by 
the first occupier. It is natural that coastal states should resist any such 
solution. Moreover, in most cases the effective exploitation of natural re- 
sources must presuppose the existence of installations on the territory of 
the coastal state. Neither is it possible to disregard the geographical phe- 
nomenon whatever the term—propinquity, contiguity, geographical con- 
tinuity, appurtenance or identity—used to define the relationship between 
the submarine areas in question and the adjacent non-submerged land. All 
these considerations of general utility provide a sufficient basis for the 
principle of the sovereign rights of the coastal state as now formulated 
by the Commission. As already stated, that principle, which is based on 
general principles corresponding to the present needs of the international 
community, is in no way incompatible with the principle of the freedom of 
the seas. 
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(9) Although for the reasons stated, as well as for practical consider- 
ations, the Commission was unable to endorse the idea of internationaliza- 
tion of the submarine areas comprised in the concept of the continental 
shelf, it did not discard the possibility of setting up an international body 
for scientific research and assistance with a view to promoting their most 
efficient use in the general interest. It is possible that some such body may 
one day be set up within the framework of an existing international 
organization. f 

(10) The proposals made by the Commission in its Report for 1953 
caused some anxiety in scientific circles, where it was thought that freedom 
to conduct scientific research in the soil of the continental shelf and in the 
waters above would be endangered. Insofar as such researches are con- 
ducted in the waters above a continental shelf, this anxiety seems to be 
unjustified since the freedom to conduct research in these waters—which 
still form part of the high seas—is in no way affected. The coastal state 
will not have the right to prohibit scientific research, in particular research 
on the conservation of the living resources of the sea. The consent of the 
state will only be required for research relating to the exploration or ex- 
ploitation of the seabed or subsoil. It is to be expected that the coastal 
state will only refuse its consent exceptionally, and in cases in which it fears 
an impediment to its exclusive rights to explore and exploit the seabed 
and subsoil. 


ARTICLE 69 


The rights of the coastal state over the continental shelf do not affect 
the legal status of the superjacent waters as high seas, or that of the air- 
space above those waters. 


Commentary 


Article 69 is intended to ensure respect for the freedom of the seas 
in face of the sovereign rights of the coastal state over the continental 
shelf. It provides that the rights of the coastal state over the continental 
shelf do not affect the legal status of the superjacent waters as high seas 
or of the airspace above the superjacent waters. A claim to sovereign 
rights in the continental shelf can only extend to the seabed and subsoil 
and not to the superjacent waters; such a claim cannot confer any jurisdic- 
tion or exclusive right over the superjacent waters, which are and remain 
a part of the high seas. The articles on the continental shelf are intended 
as laying down the régime of the continental shelf, only as subject to and 
within the orbit of the paramount principle of the freedom of the seas 
and of the airspace above them. No modification of or exceptions to that 
principle are admissible unless expressly provided for in the various 
articles. 

ArTICLE 70 


Subject to its right to take reasonable measures for the exploration of 
the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of submarine 
cables on the continental shelf. 
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Commentary 


(1) The coastal state is required to permit the laying of submarine 
cables on the seabed of its continental shelf, but in order to avoid un- 
justified interference with the exploitation of the natural resources of the 
seabed and subsoil, it may impose conditions concerning the route to be 
followed. 

(2) The Commission considered whether this provision should not be 
extended to pipelines. In principle, the answer must be in the affirmative. 
The question is, however, complicated by the fact that it would often be 
necessary to install pumping stations at certain points, which might 
hinder the exploitation of the soil more than cables. It follows that the 
coastal state might be less liberal in this matter than in the case of cables. 
As the question does not yet seem to be of practical importance, the Com- 
mission has not expressly referred to pipelines in the present article. 


ARTICLE 71 


1, The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea. 

2. Subject to the provisions of paragraphs 1 and 5 of this article, the 
coastal state is entitled to construct and maintain on the continental shelf 
installations necessary for the exploration and exploitation of its natural 
resources, and to establish safety zones at a reasonable distance around 
such installations and take in those zones measures necessary for their 
protection. 

3. Such installations, though under the jurisdiction of the coastal state, 
do not possess the status of islands. They have no territorial sea of 
their own, and their presence does not affect the delimitation of the 
territorial sea of the coastal state. 

4, Due notice must be given of any such installations constructed, and 
permanent means for giving warning of their presence must be main- 
tained. 

5. Neither the installations themselves, nor the said safety zones 
around them may be established in narrow channels or where inter- 
ference may be caused in recognized sea lanes essential to international 
navigation. 

Commentary 


(1) While Article 69 lays down in general terms the basic principle 
of the unaltered legal status of the superjacent sea and the air above it, 
Article 71 applies that basie principle to the main manifestations of the 
freedom of the seas, namely, freedom of navigation and of fishing. Para- 
graph 1 of this article lays down that the exploration of the continertal 
shelf must not result in any unjustifiable interference with navigation, 
fishing or the conservation of the living resources of the sea. It will be 
noted, however, that what the article prohibits is not any kind of inter- 
ference, but only unjustifiable interference. The manner and the sig- 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


nificance of that qualification were the subject of prolonged discussion in 
the Commission. The progressive development of international law, which 
takes place against the background of established rules, must often result 
in the modification of those rules by reference to new interests or needs. 
The extent of that modification must be determined by the relative im- 
portance of the needs and interests involved. To lay down, therefore, that 
the exploration and exploitation of the continental shelf must never result 
in any interference whatsoever with navigation and fishing might result 
in many cases in rendering somewhat nominal both the sovereign rights of 
exploration and exploitation and the very purpose of the articles as 
adopted. The case is clearly one of assessment of the relative importance 
of the interests involved. Interference, even if substantial, with naviga- 
tion and fishing might, in some cases, be justified. On the other hand, 
interference even on an insignificant scale would be unjustified if un- 
related to reasonably conceived requirements of exploration and exploita- 
tion of the continental shelf. While, in the first instance, the coastal state 
must be the judge of the reasonableness—or the justification—of the meas- 
ures adopted, in case of dispute the matter must be settled on the basis 
of Article 73, which governs the settlement of all disputes regarding the 
interpretation or application of the articles. 

(2) With regard to the conservation of the living resources of the sea, 
everything possible should be done to prevent damage by exploitation 
of the subsoil, seismic exploration in connexion with oil prospecting, and 
leaks from pipelines. 

(3) Paragraphs 2 to 5 relate to the installations necessary for the 
exploration and exploitation of the continental shelf, as well as to safety 
zones around such installations and the measures necessary to protect them. 
These provisions, too, are subject to the overriding prohibition of un- 
justified interference. Although the Commission did not consider it es- 
sential to specify the size of the safety zones, it believes that generally 
speaking a maximum radius of 500 metres is sufficient for the purpose. 

(4) Interested parties, i.e., not only governments but also groups in- 
terested in navigation and fishing, should be duly notified of the con- 
struction of installations, so that these may be marked on charts. In any 
case, the installations should be equipped with warning devices (lights, 
audible signals, radar, buoys, etc.). 

(5) There is, in principle, no duty to disclose in advance plans relating 
to contemplated construction of installations. However, in cases where 
the actual construction of provisional installations is likely to interfere 
with navigation, due means of warning must be maintained, in the same 
way as in the ease of installations already completed, and as far as 
possible due notice must be given. If installations are abandoned or dis- 
used they must be entirely removed. 

(6) With regard to the general status of installations, it has been 
thought useful to lay down expressly in paragraph 3 of this article, that 
they do not possess the status of islands and that the coastal state is not 
entitled to claim for installations any territorial waters of their own or 


1957] OFFICIAL DOCUMENTS 251 


treat them as relevant for the delimitation of territorial waters. In par- 
ticular, they cannot be taken into consideration for the purpose of de- 
termining the baseline. On the other hand, the installations are under 
the jurisdiction of the coastal state for the purpose of maintaining order 
and of the civil and criminal competence of its courts. 

(7) While, generally, the Commission, by formulating the test of un- 
justifiable interference, thought it advisable to eliminate any semblance 
of rigidity in adapting the existing principle of the freedom of the sea to 
what is essentially a novel situation, it thought it desirable to rule out 
expressly any right of interference with navigation in certain areas of 
the sea. These areas are defined in paragraph 5 of this article as narrow 
channels or recognized sea lanes essential to international navigation. 
They are understood to include straits in the ordinary sense of the word. 
The importance of these areas for the purpose of international navigation 
is such as to preclude, in conformity with the tests of equivalence and 
relative importance of the interests involved, the construction of installa- 
tions or the maintenance of safety zones therein, even if such installations 
or zones are necessary for the exploration or exploitation of the continental 
shelf, 

ÅRTICLE 72 


1. Where the same continental shelf is adjacent to the territories of 
two or more states whose coasts are opposite to each other, the boundary 
of the continental shelf appertaining to such states shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the boundary 
is the median line, every point of which is equidistant from the baselines 
from which the breadth of the territorial sea of each country is measured. 

2. Where the same continental shelf is adjacent to the territories of 
two adjacent states, the boundary of the continental shelf shall be deter- 
mined by agreement between them. In the absence of agreement, and 
unless another boundary line is justified by special circumstances, the 
boundary shall be determined by application of the principle of equi- 
distance from the baselines from which the breadth of the territorial sea 
of each of the two countries is measured. 


Commentary 


(1) For the determination of the limits of the continental shelf the 
Commission adopted the same principles as for the Articles 12 and 14 
concerning the delimitation of the territorial sea. As in the case of the 
boundaries of the territorial sea, provision must be made for departures 
necessitated by any exceptional configuration of the coast, as well as the 
presence of islands or of navigable channels. This case may arise fairly 
often, so that the rule adopted is fairly elastic. 

(2) There would be certain advantages in having the boundary lines 
marked on official large-scale charts. But as it is less important to users 
of such charts to have this information than to know the boundary of the 
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territorial sea, the Commission refrained from imposing any obligation 
in the matter. 
ARTICLE 73 


Any disputes that may arise between states concerning the interpreta- 
tion or application of Articles 67-72 shall be submitted to the Inter- 
national Court of Justice at the request of any of the parties, unless they 
agree on another method of peaceful settlement. 


Commentary 


(1) The text of the draft as adopted at the fifth session contained a 
general arbitration clause providing that any disputes which might arise 
between states concerning the interpretation or application of the articles 
should be submitted to arbitration at the request of any of the parties. 

(2) At its eighth session the Commission amended this article to provide 
that disputes should be settled by the parties by a method agreed between 
them. Failing such agreement, each of the parties would have the right 
to submit the dispute to the International Court of Justice. 

(3) The majority of the Commission considered that a clause providing 
for compulsory arbitration would not be of much practical value unless the 
Commission at the same time laid down the procedure to be followed, as 
in the case of disputes relating to conservation of the living resources of 
the sea. It was pointed out, however, that in the present context the 
disputes would not be of an extremely technical character as in the case 
of the conservation of the living resources of the sea. It was therefore 
considered that arbitration could be replaced by reference to the Inter- 
national Court of Justice. 

(4) The Commission did not agree with certain members who were op- 
posed to the insertion in the draft of a clause on compulsory arbitration or 
jurisdiction, on the ground that there was no reason to impose on states 
one only of the various means provided by existing international law, and 
particularly by Article 33 of the United Nations Charter, for the pacific 
settlement of international disputes. These members also pointed out that 
the insertion of such a clause would make the draft unacceptable to a great 
many states. The majority of the Commission nevertheless considered 
such a clause to be necessary. The articles on the continental shelf are 
the result of an attempt to reconcile the recognized principles of interna- 
tional law applicable to the régime of the high seas, with recognition of the 
rights of the coastal state over the continental shelf. Relying, as it must, 
on the continual necessity to assess the importance of the interests at stake 
on either side, this compromise solution must allow for some power of 
discretion. Thus, it will often be necessary to rely on a subjective assess- 
ment—with the resultant possibilities of disagreement—to determine 
whether, in the terms of Article 71, paragraph 1, the measures taken by the 
coastal state to explore and exploit the continental shelf result in ‘‘un- 
justifiable’’ interference with navigation or fishing; whether, as is laid 
down in paragraph 2 of that article, the safety zones established by the 


i. j OFFICIAL DOCUMENTS eee 


a 


© a State do not exceed a ‘‘reasonable”’ distance around th. insti. ++ 
7. ‘he. in the terms of paragraph 5 of the article, a sea le ae ie Cna 
a- Pand whether it is ‘‘essential to international navigation”: ‘i> 
ww ‘he? the coastal state, when preventing the laying of sub arire ct! ~ 
or viplines, is really acting in the spirit of Article 70, whieh only è 
th: zes such action when it comes within the scope of ‘‘reasonad¢ 
m sures for the exploration and exploitation of the continenial sheli. 

it i, not kept within the limits of respect for law and is noi impartie: ° 
con nlia with, the new régime of the continental shelf may .ndaaer u + 
hi: ior principle of the freedom of the seas. Consequenily, it scours < 
sainl that states which disagree concerning the explora:.on ana cw- 
pl y‘tation of the continental shelf should be required to submi. any disp. ` 
arising on this subject to an impartial authority. For thi. resson <b> 
m?*ority of the Commission thought it necessary to include the cla ise ‘> 
que -tion. It is incumbent on the parties to decide the mam-er in whic: 
to wish to settle their differences; if the parties are unable to regc: 
agement on the manner of settlement, however, either pariy muy rere 
th: matter to the International Court of Justice. 


CHAPTER III 


PROGRESS OF WORK ON OTHER SUBJECTS UNDER STUDY 
BY THE COMMISSION 


I. LAW OF TREATIES 


3’, The special rapporteur for the law of treaties, Sir Gerald Fitz 
mavcice, Submitted a report (A/CN.4/101) at the eighth session. Beeaux: 
oll ck of time, the Commission was unable to enter upon a fu 1 diseussior 
of Jt report; at its 368th to 370th meetings, however, it consic red certan 
zer. cal questions placed before it by the special rapporteur rogare ine tiu 
“ur. and scope of the codification envisaged in this field. The specia 
rapycurtcur was requested to continue his work in the light oi the coaie 


IL. STATE RESPONSIBILITY 


oo, At its 370th to 873rd meetings the Commission consider.d tre haso 

af Ciseussion submitted by the special rapporteur, Mr. F. V. Cavcia 
Awssor, ia Chapter X of his report entitled ‘‘Internationsl Rrsoonsi 
bility”? (A/CN.4/96). Without taking any decisions on th: partienles 
poi vs, the Commission requested the special rapporteur to continue his 
work in the light of the views expressed by the members. 


WI. CONSULAR INTERCOURSE AND IMMUNITIES 


33, At its 373rd and 374th meetings the Commission considered a nur 
her ci questions submitted in a paper by the special rapporteur, Mr. e. 
Zour, with a view to obtaining the opinion of the members «hercon [c~ 
vis tuidance in the preparation of his report for the next session. The 
“o@cial rapporteur was requested to continue his work in the lgbt f 


4 


Sa erbate. 
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CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I. QUESTION OF AMENDING ARTICLE 11 oF THE STATUTE 
OF THE COMMISSION 


37. By its resolution 986 (X) dated 8 December 1955 the General As- 
sembly invited the Commission to communicate its opinion concerning the 
question whether Article 11 of its Statute relating to the filling of casual 
vacancies in its membership should be modified in view of the fact that the 
term of office of the members had been increased from three to five years. 

38. Careful consideration was given by the Commission to a proposal to 
recommend to the General Assembly that Article 11 should be amended to 
provide that casual vacancies should be filled by the General Assembly 
instead of by the Commission itself as has been the case under the present 
wording of the article. The Commission decided not to adopt that pro- 
posal, for the reason, inter alia, that, as the General Assembly meets shortly 
after the session of the Commission, the filling of such vacancies by the 
General Assembly would be delayed with the result that the Commission 
would have to work for at least one session with the vacancy unfilled. 


Il. PUBLICATION OF THE DOCUMENTS OF THE COMMISSION 


39. By its resolution 987 (X) dated 3 December 1955, the General 
Assembly gave instructions to the Secretary-General concerning the print- 
ing of the Commission’s documents and invited the Commission to express 
its views for the guidance of the Secretary-General regarding the selection 
and editing of the documents to be printed and also invited it, if necessary, 
to re-submit the question of the printing of the documents to the General 
Assembly. 

40. The matter was considered on the basis of a note prepared by the 
Secretariat (A/CN.4/L.67). 

41. The Commission does not deem it necessary to re-submit the question 
of the printing of the documents to the Assembly. 

42. The Commission recommends that the records and documents be 
published in the form of a year book, consisting of one or two volumes 
according to the size of the documentation of each session. With respect 
to presentation, it is proposed that the year book shall consist of three 
parts; namely: 

(a) Reports of special rapporteurs, communications from governments 
and memoranda and studies by the Secretariat (i.e. essentially documents 
issued in preparation of each session) ; 

(b) Summary records, including working documents issued during 
the session ; 

(c) The report on the work of the session. 

The Commission considers it indispensable that the report on each session 
be included in the year book, and also that the latter be provided with 
an index. 

43. The documents to be included shall be decided at the end of each 


hee OFYICIAL DOCUMENTS 


son by the Chairman, acting under the authority of the Commissie >. 
i .onsuliation with the Secretary. 


4 mp 


t. The Commission suggests that the publication should be enitit's 
"ar Book of the International Law Commission.”’ 


“), Regarding the publication of the documents of previous sesso-. 
ihe Commission would recommend that priority should be given to th 
se ‘ons at which the law of the sea was discussed. 


o 
UI. CO-OPERATION WITH INTER-AMERICAN BODIES 


‘| The Commission heard a statement of its Secretary iniroduciiz i:. 
rep ict (A/CN.4/102) submitted by him to the Commission on th: ta" ' 
miine of the Inter-American Council of Jurists held in Mexko SH 


er ee 


“rs 1! January to 4 February 1956, which he attended in the eapaci ~ 
of +21 observer for ihe Commission. It also heard a statcment by Mr. à 
Cer yes, representative of the Secretary-General of the Organization «` 
American States. 


’. On the proposal of the Chairman, the Commission therce!ter adopte: 
“he following resolution: 


“The Internutional Law Commission, 

“Recalling the resolutions adopted at its sixth and seventh session. 
regarding co-operation with Inter-American bodies, 

“Considering that the contacts established between the Commissiot 
and the Inter-American Council of Jurists through the par icipation o” 
their respective secretaries in the sessions of these bodies should b> 
continued, 

“1. Expresses its appreciation to the Secretary-Gencral of tix 
United Nations for sending the Secretary of the Commissi-n to attcu¢ 
tne third meeting of the Inter-American Council of Jurists; 

“2. Takes note of the report of the Secretary on that meotine 

3, Expresses its thanks to the Secretary-General of th: Organiz: 
‘on of American States for sending the Assistant Dirc:tor o? the 
Department of International Law of the Pan America’. Urios + 
aitend the eighth session of the Commission; 

‘t. Requests the Secretary-General of the United Nat ons to si- 
‘horize the Secretary of the Commission to attend, in the eapacity 
o” a4 observer for the Commission, the fourth meeting o: the iater- 
American Council of Jurists to be held in Santiago, Chile, in 1953, 
¿ud to report to the Commission at its following session.’’ 


IV. PRISLNCE OF THE RAPPORTEUR AT THE ELEVENTH SESSION OF TYC 
GENERAL ASSEMBLY 


46. On the proposal of the Chairman, the Commission decided that My. 
Wrancois, the Rapporteur for the current session, who had been the speciai 
lappy. :tevr on the régime of the high seas and the régime of the territoria: 


sould atiend the eleventh session of the General Assembly and furnish 
oneh information on the Commission’s draft on the law of the sea as 


migri he required in connexion with the consideration of the maiter oy thc 
“sserbly, 
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YV. DATE AND PLACE OF NEXT SESSION 


49. In accordance with the provisions of Article 12 of its Statute as 
amended by General Assembly resolution 984 (X) of 3 December 1955, 
the Commission decided to hold its next session at Geneva, Switzerland, 
for a period of ten weeks beginning on 23 April 1957. 

50. In view of the fact that most of the current session had to be devoted 
to the study of the law of the sea, in order to complete the Commission’s 
work on that subject in pursuance of Generad Assembly resolution 899 (IX) 
of 14 December 1954, the Commission considers that a ten weeks’ session 
is the minimum required to enable it to make substantial progress in the 
other five major items on its agenda. 

51. The aforementioned date for the beginning of its next session was 
fixed by the Commission in order to avoid overlapping with the summer 
session of the Economie and Social Council, as requested by General 
Assembly resolution 694 (VII) of 20 December 1952. For many reasons, 
the Commission, however, would prefer a later opening date for its sessions 
in the future and expresses the hope that its wishes in that respect will be 
taken into account when the programme of conferences at Headquarters 
and Geneva is to be reviewed. 


1957] LEGAL ASPECTS OF THE SUEZ CANAL QUESTION 
for ^: period for which it was first established. The 1883 Converts ` 
async that the «peration of the Suez Canal Company weuld esntie: 
+ .4 or the full period provided for by the company's conccss'n - 
CESS uy in view of the fact that Article 14 of the 1888 Ccnveution < 
o-esily provides that the force of the treaty shall not be limited ‘i. 
the duration of the Acts of Concession of the Universal Susz Can 
Corpaay.’? 22 
< On the other hand, the representative of Egypt contended that the me 
fect that the 1888 Convention made mention of the concession arrceme: 
d'a not, deprive them of their essentially private law character and Cid n . 
covfer upon them the status of a treaty.) Furthermore, he seid, wo, 
alinatioun or{limitation of Egypt’s sovereign rights respect‘ng tle Bue: 
Cral would require an express stipulation in the 1888 Convention. „À 
The representative of the United Kingdom was invokiny, the prive’ 
Jaw doctrine of incorporation by reference in instruments.}y) Its applicati 
wowd have been stronger if the 1888 Convention had contained a stat: 
ment that the concession agreement (Firman of February 22, 1566; formai 
an tatczrel part of the treaty The general principle of international le 
irvoked by the Egyptian repfesentative, namely, that acts in derogation «` 
scvreluuity must be expressly stipulated and may not be inferred, w` 
applied in the ease of Radio Corporation of America v. China, ar ari. 
tion involving the Chinese Government and an American corporation. 
Scemantically, the word ‘‘complete’’ as used in the prea uble. is «i 
ceptible of at least the following interpretations: (1) that tbe pre-existu > 
concessions system confirmed by the Firman has been complctely asovh:- 
in ihe international system established by the 1888 Convention s> as ' 
bceome an integral part of the latter treaty; (2) that the 1883 Conventir 
is nercly additive, in that the pre-existing concessions system and í 
jt i :rnetional system together form a whole, with the two parts separable 
ain (3) even though the pre-existing concessions system is mei‘ ioned 
tle preamble, which coneededly forms an integral part of the conventio u 
nevertheless, not being in the dispositif, no legal significance can {le> 
therefroin. l 


The Legislative History of the Preamble of the 1888 Convent'on 


Xin view of the opposing interpretations advanced by the reorescrt 
tives of the United Kingdom and Egypt, it is permissible to cesort 
irenau. préparatoires¢to discover the intent of the frames o^ the 
steme 1.22 When this is done the result is rather Nluminat:ne. 


22 U.N. Doe. S/P.V. 735, p. 3 at p. 6. Art. 14 of the 1888 Conventi i prov des * 
‘oments resulting from the present treaty shall not be limited vy th? curai 
of tha Act. of Concession of the Universal Suez Canal Company,’? The ravaun pré 
elutes co not appear to support the view contended for. See infra, p. i82. 

2: Bee U.N. Doc, S/P.V. 736, 5. 3 at p. 7. 

243 Roports of International Arbit © wards (hereafter cited as Int. Arb. Aware 
1621 ie. 

% See Kelson, Tho Law oi che Unite A tions xili-xvii (Preface op Intcr i 
iador, If 54), 


Orly eur 





282 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


The preamble of the 1888 Convention 7° emanated from the draft con- 
vention formulated in 1885 by the International Commission ?* which had 
been convened to draw up an international convention to guarantee free 
navigation of the Canal, based upon eight points contained in the Cir- 
cular which the British Government in 1883 had sent to the principal 
European Powers.*® This Circular made no mention of the concession 
agreements or the ees 

The French draft preamble which formed the basis of discussion at 
the meetings of the Subcommission which considered the question read as 
follows: 


[The President of the French Republic and the Contracting Parties] 
being desirous of confirming by a conventional act the system under 
which the navigation of the Suez Canal has been placed since its origin 
by concessions of His Highness the Khedive and the Firmans of His 
Imperial Majesty the Sultan... °? 


The Turkish delegate expressed the view that the words ‘‘the concessions 
accorded by the Firman of His Imperial Majesty granted at the request 
of His Highness the Khedive,’’ were more in accordance with fact. The 
British delegate maintained that no mention of the concessions of the 
Khedive and the Firmans of the Sultan should be made in the preamble 
because they affected only merchant vessels, whereas the task of the con- 
ference was to draw up regulations for the passage of vessels of war. In 
his further opinion, which was expressly concurred in by the delegate of 
Austria-Hungary, the delegates assembled were not authorized to give 
sanction to the concessions and Firmans in question, and any mention of 
them in the preamble might indicate an indirect recognition of the respec- 
tive acts." The French delegate declared that, out of respect for the 
regard of the Ottoman Porte for historical truth, mention should be made 
in the preamble of ‘‘the concessions of His Highness the Khedive’’ and 
‘the firmans granted by His Imperial Majesty the Sultan,’’ but conceded 
the forcefulness of the British delegate’s views.’ The delegate of Austria- 


26 The Suez Canal Problem, op. cit. 16. The relevant part reads: ‘‘[The High Con- 
tracting Parties], wishing to establish, by a Conventional Act, a definite system destined 
to guarantee at all times, and for all the powers, the free use of the Suez Maritime 
Canal, and thus to complete the system under which the navigation of this canal has 
been placed by the Firman of His Imperial Majesty the Sultan, dated the 22nd Febru- 
ary, 1866 (2 Zilkadé, 1282), and sanctioning the Concessions of His Highness the 
Khedive .. .?? 

27 See Correspondence respecting the Suez Canal International Commission with the 
Protocols and Proeés-Verbaux of the Meetings, Egypt No. 19 (1885), State. O. 4599 
(1885). 

28 Extract from a Despatch from Earl Granville to Her Majesty’s Representatives at 
Paris, Berlin, Vienna, Rome, and St. Petersburg, Jan. 3 1883, Respecting the Suez 
Canal, ete. Egypt No. 10 (1885), State. C. 4335 (1885). 

29 Correspondence respecting the Suez Canal International Commission with the 
Protocols and Proeés-Verbaux of the Meetings, Egypt No. 19 (1885), State. C. 4599 
(1885), p. 89. 

80 Ibid. 81 Ibid. 89-90. 

82 Ibid. 237. 
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„1: ‘ry was at first of the opinion that the Subcommission wis net onl. 
evar: J with the task of ‘‘eonfirming’’ the existing system, bit was eh 
ts estad” or ‘‘eomplete’’ it, but, after hearing the views expressed by 
cae Eaitus.h and French delegates, veered towards the British deloeatc’. 
poh t of view, 

Wr: n the full Commission considered the draft text, no mater al che ‘ges 
wore vade in it and no statements or declarations were further made +" i > 
wouie in any manner alter the sense or voeu of the Subeommissiin.?t Aise. 
ictu ensuing negotiations and diplomatie exchanges which fivally I'a t 
tre -aning of the Convention on October 29, 1888, at Constar :inople, n? 
fiath » discussion of the preamble appears to have taken place®® Witn 
111, alterations in wording, there is no material difference in the texts 9° 
tic i>» draft and the 1888 Convention.*® 


The .«ternational Status of the Suez Canal Company as Affected by tre 
Dr. tarction of 1873 


<An ‘her international instrument cited as conferring an imernationa! 

stati upon the Suez Canal Company is the Declaration made n 1873 by 
the Wurkish Government.” ®In that year an International Commission 
wet i+ Constantinoplo)pursuant to an invitation by the Turkish Coverr 
wont <9 the maritime Powers to consider the question of the measu ‘enc * 
a tus toinage of ships and the question of tolls. The,Final Report of 
i: © mmission, whichsias formally drawn up and signed at Coustainu 
vop ¢ on Deeember 18, 1873,{had attached to it two declarations made by 
ive T vk’sh delegate, which stated, inter alia: 


The first delevate of Turkey . . . having been thereto authoriz>; 
1. his Government [declared]... . 

2. That no modification, for the future, of the conditions for tac 
}<ssree through the Canal shall be permitted, whether in regard t 
tte navigation {oll or the dues for towage, anchorage, pilotage, ete, 
¢xcent with the consent of the Sublime Porte, which will not take any 
¿© eision on this subject without previously coming to an uncerstandin2 

J uth the Principal Powers interested therein.®* 


Ali « celegates subsequently declared that they had been aw.horized t 
trei’ novernments to accept the provisions of the arrangements conelid: 
cxece for eertain reservations made by the delegate of Holas d. It ne. 


ad, SD. 84 Sce ibid. 237-243. 
58.0 7% Brit. and For. State Papers (1887-1888) 498-534; also Carrespondei ce 
¿peeti ig ihe propos.d International Convention for Securing Free Navy ation of t} 
“zing, Heypt No. 2 (1889), State. C. 5673 (1889). 

cas., texi of 1885 drott, supra, p. 282, and text of 1888 Convention, note 
374) patch from th: British Delegatcs on Tonnage at Constantinople, togcthe wta 
try °> ort and Reev.am:ndations of the Commission as to International ‘Tonnere ar 
tro soiz Canal Dues. Commercial. No. 7 (1874), ©. 943 (1874); The Succ Cruci, 
op. cif 45. 

83 tt. pated, cited above, p. 11. The Members of the Commission, in tcir order ¢” 
rigart re were: Germany, Austria-Hungary, Belgium, Spain, France, C cat Briain. 
Greece, Italy, Holland, Russia, Sweden and Norway, and Turkey. 


ü n 
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" been asserted that thebove Declaration was a ‘‘clear recognition and con- 
\frmation” of the interest of the user countries in the conditions of oper- 

\ lation of the Canal.*\ The fatal defect in the rationale of ‘‘clear recogni- 
tion and confirmation’’ lies in that fact that, if in fact the Suez Canal 
Company until then did not have an international status in the technical 
sense, then a condition precedent for the application of public international 
law would not have been fulfilled. 

However, the Turkish Declaration is also susceptible of another interpre- 
tation. Under the so-called ‘‘Ihlen doctrine’’ enunciated by the Perma- 
nent Court of International Justice in the ease of The Legal Status of 
Eastern Greenland, the Declaration constituted legally binding inter- 
national obligations upon the Ottoman Porte, and hence upon Egypt. In 
the Eastern Greenland case, the Norwegian Minister of Foreign Affairs 
(Mr. Thlen) had made a statement to the Danish Minister to the effect 
“that the Norwegian Government would not make anv difficulties in the 
settlement of this question [concerning the status of Greenland]. The 
Permanent Court of International Justice held that the Norwegian Govern- 
ment was bound by the Ihlen Declaration. It might be contended that the 
Declaration of the Turkish Government in 1873 established per se an ob- 
jective international status for the Suez Canal Company and that publie 
international law would be applicable. ; In other words, “flotwithstanding 
the fact that the Suez Canal Company is an Egyptian company, the Dec- 
laration ‘took the company out of the exclusive domestic jurisdiction of 
Egypt and made it a ‘‘subject’’ of international law. As the Permanent 

f Court of International Justice has also declared in the case of The Tunis 
and Morocco Nationality Decrees, the dividing line between domestic 
jurisdiction of the state and its international obligation is an essentially 
relative question. <Therefore, the nationalization of the Suez Canal Com- 
pany was a violation of the international obligations of Egypt in that it, 
altered in a material manner the conditions of operation of the Canal say 


f 
International Factors Bearing on the International Status of the Suez 
Canal Company 


«~ In addition to the express references made to international agreements 
, / discussed elsewhere in this article, various other international factors have 
¥ also been adduced to establish the unique status of the Suez Canal Com- 

ma V 
yy% pany. One consequence of such a status has already been discussed; 
& Ai namely, the applicability of publie international law to it. Another conse- 
quence contended for appears to be that such an international company 
with its unique status would not be subject to nationalization. Whether 
, this would flow from a rule of publie international law or as an exception 
to the municipal law respecting nationalizations is not made expressly clear. 
y ) “Thus, the French representative pointed out that during the period 
Va fa 1856-1956, the Egyptian Government had concluded more than a hundred 
7 agreements with the company ‘‘as it would have done with a foreign 


39 U.N. Doc. S/P.V. 735, p. 3 at p. 5. 40 P.C.LJ., Ser. A/B, No, 53. 
41 Ibid. 71. 42 P.C.LJ., Ser. B, No. 4. 
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59,07, also that the Egyptian Government had not appliee the “s'la 

«© ow; to the Sucz Canal Company: the Egyptian ecustu.as law; i 
19-7 tav ou the repatriation of assets of companies, and the la v royordi 
-w@icesition of Egyptian companies. It is further assert.d (imm. t 
anocony Is international by virtue of its capital, which is :nad > 
wear tics issued in vight European capitals and printed in five lai 
y vrtu» of its board of directors, which includes representatives o: - 
aati aalities; and above all by virtue of its purpose, which is tre operatie 
rz oul lic service of value to the entire world.** 

’ Court of Alexandria is reported to have stated in 1940 iaat 


<ho undertakings have a purely national purpose, while that sf t 
Caral Company is primarily universal in character, «Yectine t 
“itevests of all nations.*® 
it seise claimed that Egypt docs not now have the right of a crantor cy. 
an joteruational publie service which had been conceded i the latte 
el’ ss tue ninetcouth century by the principal European Poy. »rs.’' 

U cer international law, lege lata, it does not appear that these inte 
‘ate al vine factors, however important and valid they nay im, av 
swe. the application of publie international law to the present en: 
cry sy In its judgment in the Serbian Loans Cases in 1929. <> 
Vere rnent Court of International Justice said: 


Any contract which is not a contract between States in their canacity 
as 8. ibjects of international law is based on the municipal law oi sor. 
country.“ 


aso, in a report of the League of Nations Committee for the Siury © 
it cat onal Loaa Contracts made in 1939, the Committee was of the vic. 


i 


ave y contrast which is not an international agreement— ` e., @ ‘veaty 
sateen States- -is subject (as matters now stand) to municipa! 
EW u w 


It -ever, it is believed that these internationalizing factors, inherent 
cou-cssious of international importance, constitute cogent anc perstias v 
zegi cens for the apolication of publie international law. Tho ¢o ‘sti. 
polais of contact or ‘‘connecting factors’? which a muni.ipal or s) 
ota timal tribunel, applying established rules of conflict of 'aws vin! 
take ‘ate eousideration in trying to find and apply the prope: law of zi> 
cuvisct or t visection.* It ig arguable that, in_the light of hes. ict 


SUN, Doo. S/P.Y. 735, pp. 17, 18. For some of the instruments . ontic ` | 
“hore. Gvonologic. ` des actes constitutifs de la Compagnie Univers: le Ci Cko 
JTortica ile Suez ( >` 59). 44 U.N. Doe S/P.V. 735, pp. 17, 13. 

SF 46 Ibid. at 19. 

47 PALL, Sor, A, Noz. 20/21 at p. 41; sce also Brazilian Loans Case, P.C.7.1, 
aie Ne 20. 

43 League of Nations Doe. 0.145. M.93. 1939. 2.A., p. 21 ([May 12] 193”). 

49$-> p.nerally, e7, 2 Beal, Confic. of Lawa 1042 ff.; Dicey’s Co-.liet 9^ Le 
5.9 E, h cd., 1949); G. C. Cheshi-c, International Contracts (Gle gow, 3 


x 
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Si} 
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nationalizing factors, ‘‘the general principles of law recognized by civilized 
nations’’ ought not to allow the application of Egyptian law only, but 
that the rights of the parties should be governed by publie international 
law. Where a concession agreement calls for continuing performance over 
a long period, it transcends the bounds of mere legal rights and legal 

| cogation, especially when that performance has been faithfully dis- 
charged by the concessionaire.® 


f Ehe Law Applicable to the Suez Canal Company: Its Submission to 
Egyptian, French and Other Applicable Laws 


~The Government of France has also contended that, because of its unique 
status, the Suez Canal Company is amenable not solely to Egyptian law, 
but also to French and international law." The main significance of the 
applicability of these various laws has already been noted above. It is 
proposed here to examine generally what laws, other than publie inter- 
national law, might be applicable, and in what jurisdictions proceedings 
might be instituted.®* 

It was generally recognized at the time that the Khedive of Egypt, 
under the suzerainty of the Ottoman Porte, had legal capacity to grant the 
concessions for the construction of the Canal, subject to ratification by the 
Forte." Both the original concessions agreement and the second ‘‘defini- 
tive’? one modifying it were in the form of a unilateral grant signed 
only by the Khedive of Egypt, which expressly stipulated that the con- 
cessions were subject to ratification by the Ottoman Porte, in compliance 
with formalities of Turkish law." Negotiations for the ratification lasted 
ten years. Finally, the French Ambassador at Constantinople, upon in- 
structions of the French Ministry of Foreign Affairs, in concert with a 
Minister of the Ottoman Porte, was instrumental in preparing a third 
concession agreement signed on February 22, 1866, which confirmed the 
two earlier ones. The last one was in the form of a bilateral agreement 
between the Khedive of Egypt and the Suez Canal Company represented 


F., A. Mann, ‘‘The Law Governing State Contracts,’? 21 Brit. Year Bk. of Int. Law 
11 ff. (1944); P. C. Jessup, A Modern Law of Nations 139 (1944); F. A, Mann, 
‘The Proper Law of the Contract,’’? 3 International Law Quarterly 60-73 (1950); 
J. H. ©. Morris, ‘‘The Proper Law of a Contract: A Reply,’’ ibid. 197-207; F. A. 
Mann, ‘*'The Proper Law of the Contract: A Rejoinder,’’ ibid. 597-604. 

50 See infra, pp. 289 ff. 

51 U.N. Doe. 8/P.V. 735, pp. 17, 18; also see decisions of the Egyptian Mixed Courts 
recognizing the special status of the Suez Canal Company, e.g., Compagnie Universelle 
du Canal Maritime de Suez v. Campos, Egypt, Cour d’Appel Mixte, 1947, 59 Bulletin de 
Législation et Jurisprudence Egyptiennes (Pt. 2) 219; Credit Alexandrin v. Compagnie 
Universelle du Canal Maritime de Suez, Egypt, Cour d’Appel Mixte, 1940, 52 ibid. 
(Pt. 2) 185. 

52 On the legal status of the Suez Canal Company generally, see 1 Fauchille, Traité 
de Droit International Publie (Pt. II) 294-339 (1925); 2 La Pradelle et Politis, 
Recueil des Arbitrages Internationaux 355 (1932). 

58 See Schonfield, The Suez Canal in World Affairs 20 (1953). 

6¢ See The Suez Canal Problem, op. cit. 3, 9. 
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by Mr. de Lesseps.* It was not in the form of a treaty, and was con- 
firmed by a Firman of the Ottoman Porte of March 19, 1866.58 Juridically, 
the two earlier agreements were invalid without the ratification of the 
Porte. However, Mr. Ferdinand de Lesseps, after the establishment of 
the Suez Canal Company, commenced construction of the Canal before 
their ratification. The Ottoman Porte was of the view that his action 
was illegal and in 1863 demanded that Mr. de Lesseps cease construction 
under threat of use of force, although the Khedive of Egypt had at least 
acquiesced in his action. It was only with the intervention of Napoleon 
ITI, the Emperor of France, that the dispute was settled in 1864.57 

In these various agreements the terms ‘‘le contrat,’’ ‘‘convention,”’ 
‘* Actes de concession,” were used interchangeably. Mr. de Lesseps referred 
to the concession agreements as a simple ‘‘contract,’’ a ‘public contract’’ and 
a ‘‘contract ratified by the Firman of the Suzerain Power,’’ and as a ‘‘bi- 
lateral contract.’’ The term “‘firman of concession’’ has also been used. 
o (Under the Charter (Statuts) ** of the company which was annexed 
SS the Firman of the Viceroy of Egypt in 1856, the 2 company was con- 
ee with the bali of Egypt, as a sa joint-stock e company (Société 


The Charter further provided that the company, although it would have 
its seat (siége social) at Alexandria, was to have its administrative head- 
quarters (domicile administratif) in Paris and_was to submit to suit 
(aitributif de juridiction) in that city. The 1866 Concession Agree- 
ment further provided that the company, ay Egyptian, is air 


re ne anny 


law ‘applicable to joint- -stoelt companies, and were il in the first instance 
to be submitted to arbitrators in “France, ‘ ‘subject to to appeal, as oyer- 
arbitrator, to the Imperial Court in J Paris.” Disputes ir in Egypt between 
the company and third parties were to be governed ‘by | Tocal law and by 


treaties, applied ‘by local tribunals. Disputes arising between the company 





55 See Correspondence relative to the Question of the Suez Canal, with the Procès- 
Verbaux of the Meetings held by the International Commission at Constantinople. 
Commercial. No, 19 (1874), C.1075 (1874), pp. 7-8. 

58 Bce Recueil chronologique des actes constitutifs de la Compagnie Universelle du 
Canal Maritime de Suez 45 (Cairo, 1930). 

87 See Schonfield, op. cit. 40; 1 Fauchille, Traité de Droit International Public (Pt. 
II) 294-304 (1925); Sentence Arbitrale de 8. M. Napoleon III, Empereur des Francais 
(6 Juillet 1864), Recueil . . . de la Compagnie Universelle du Canal Maritime de Suez, 
op. cit. 35; Sentence Arbitrale de 1’Empereur des Francais, sur le Compromis relatif au 
Canal de Suez, le 6 Juillet 1864, 55 Brit, and For. State Papers (1864-65) 1005-1021 
(1870). 

58 See Statuts de la Compagnie Universelle du Canal Maritime de Suez, le 5 Janvier, 
1856 (hereinafter referred to as ‘‘Statuts’’), 55 Brit, and For. State Papers (1864-85) 


981, 985 (1870); Reeueil . . . de la Compagnie Universelle du Canal Maritime de Suez, 
op. cit. 12-27; The Suez Canal, op. cit. (note 1 above) 11. 
50 Statuts, Arts. 1, 73. 60 Statuts, Art. 73. 


61 Concession Agreement of Feb. 22, 1866, Art. 16. The Suez Canal Problem, op. cit. 
15. 
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and the Egyptian Government were to be submitted to local courts apply- 
ing local law. Where all the parties were foreigners, litigation between 
Caner. would be conducted ‘‘according to established rules.’’ 8? 

[Analytically, the applicable law would be Egyptian, French, and extra- 
territorial law under the capitulatory system,“ as well as other applicable 
law i in accordance with established rules of conflict of laws. Even if the 
dispute were tried beforé an international tribunal applying public inter- 
national law, as Judge Manley O. Hudson has observed, 


the general principles of law recognized by civilized nations [may] 
include some principles of private international law.%* 

It was early established that interpretation of the terms of the concession 
agreements would __be solely within the jurisdiction “of the Egyptian 
courts Thus on October 28, 1872, the Tribunal of Commerce of the Seine 
handed down a decree in favor of the French company Messageries Mari- 
times, which had instituted an action in that tribunal to contest the right 
of the Suez Canal Company under the 1856 Concession Agreement to 
change the manner of levying tonnage dues. Mr. de Lesseps contested 
the jurisdiction of any foreign tribunal to interpret the provisions of the 
Concession Agreement. The Ottoman Porte concurred by stating that 


the Suez Canal Company, whose principal seat is established at Alex- 
andria, is Egyptian, and as such is amenable to the laws and customs 
of the Empire. 


Upon appeal, the case was dismissed on technical grounds.” 
[fin 1874, for the first time, the construction of the term ‘‘local tribunals’’ 
was raised on the issue whether disputes involving the Suez Canal Company 
were to be heard before the French Consular Court or before the local 
Egyptian courts. An Egyptian company had instituted suit against the 
Canal Company in the Mixed Tribunal of Commerce at Alexandria. Since 
the opening of the Canal for traffic, all actions against the Suez Canal Com- 
pany as defendant had been tried in the French Consular Court, although 
when the company was the plaintiff, actions were brought in the local 
courts when the defendants were foreigners or Egyptians. During this 
early formative period both the French and British governments were of 
the view that the Suez Canal Company was Egyptian, and was subject to 
the jurisdiction of local Egyptian courts. The Suez Canal Company 
eventually submitted to the jurisdiction of local Egyptian courts. 
“According to the Egyptian Government,” in more recent times, specifi- 
82 Ibid. 


83 On the Mixed Courts of Egypt generally, see Brinton, The Mixed Courts of Egypt 
(New Haven, 1930). 


64 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, 
p. 621 (1943). 


85 See Correspondence relative to the Question of the Suez Canal, with the Procés- 


Verbaux of the Meetings . . . Commercial No. 19 (1874), 0.1075, pp. 20, 30, 83-84. 
66 Ibid. 21. 67 Ibid. 165. 
68 Ibid. 8. 89 Ibid. 15-16, 80-81. 


to U.N. Doe. S/P.V. 736, pp. 1, 6; see also Comp. des Messagerics maritimes v. Comp. 
Universelle du Canal Maritime de Suez, Sirey, Ree. Per., 1874, I, 145; Cie. Havraise 
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cally in 1925, 1931, 1939, and in 1942, the United Kingdom Government 
had recognized the Egyptian national character of the Suez Canal Com- 
pany and its submission to Egyptian law. The Suez | Canal Company main- 
tains an office both at London and at New York City. New York law re- 
quires that a foreign corporation doing business in New York must first 
obtain a certificate of authority from the Secretary of State before it can 
legally transact business.7? There is also procedure available in New 
York for the appointment of a receiver of domestic assets of a foreign 
corporation that has been ‘‘liquidated or nationalized.’’”* No reported 
case has been found as yet adjudicating the extraterritorial effect of the 
Egyptian nationalization decree.” 


III, Tae NATURE AND LEGAL Status or Concession AGREEMENTS 






reements between the government of a state and an individual or 
businesS-association not possessing the nationality or the national character 
of that state, as in the case of the concession agreements 6f the Suez Canal 
Company, are of recent development in international law. It is only 
in still more recent times that international arbitrations and decisions 
involving expropriations or nationalizations of such concessions, owned 
wholly or predominantly by foreign nationals, can be found. Oil in the 
Middle East, Latin America and Africa, and basic minerals and other 
extractive products in all parts of the world are exploited under the con- 
cessions. system. The vital effect which concessions have upon world 
economy, and in other spheres, warrants at least a brief consideration of 
the nature and legal status of concession agreements. 


Péninsulaire v. Cie. du Canal Maritime de Suez, Feb. 15, 1924, Court of Appeal of Paris, 
Dalloz, Rec. Heb., 1924, p. 189; Case of Debbah et Consorts, June 4, 1925, Mixed Court 
of Appeals of Alexandria, 37 Bulletin de Législation et Jurisprudence Egyptiennes 
(Pt. II) 466; J. Shallam & Sons v. Compagnie Universelle du Canal Maritime de Suez, 
June 18, 1931, Mixed Court of Appeal of Alexandria, 23 Gazette des Tribunaux Mixtes 
d'Egypte (1932-1933) 304, Annual Digest and Reports of Public International Law 
Cases, 1931-1932, Case No. 137; Crédit Alexandria v. Hoirs Setton et Consorts, Sept. 26, 
1940, 52 Bulletin de Législation et Jurisprudence Egyptiennes (Pt. II) 185; Case of 
Guiseppe Campos et Consorts, May 17, 1947, 59 ibid. (Pt. IT) 219. 

71 See text of excerpt alleged by the Egyptian Government to be from Memorandum 
of the Agent of the British Government to the Mixed Court of Appeals of Alexandria 
in 1939, in U.N. Doc. S/P.V. 736, pp. 1, 5-6. The outcome of the case is not stated. 
The statement, on its face, appears rather damaging to the British case, especially the 
following language: ‘‘It [the Suez Canal Company] is Egyptian because it is granted 2 
concession which has for its object Egyptian public assets and because its legal principal 
centre is in Egypt. It would be a legal anomaly to consider the Company at one and 
the same time Egyptian and non-Egyptian, i.e universal. Such definition contradicts 
the general principles of law.’’ 72 N.Y. General Corporation Law §210. 

13 N.Y. Civ. Prac. Act. § 977 (b), (b) (1), (b) (19). 

74 On extraterritorial effect of nationalizations and expropriations generally, see Ed- 
ward D. Re, Foreign Confiseations (1951); Ignaz Seidl-Hohenveldern, Internationales 
Konfiskations und Enteignungsrecht (1952); ‘‘Probleme des Internationalen Kon- 
fiskations- und Enteignungsrechtes,’’ 83 Journal du Droit International 380 ff. (1956); 
Kunz, ‘*The Mexican Expropriations,’? Contemporary Law Pamphlets, New York 
University, Series 5, No. 1 (1940); Rado, ‘‘Czechoslovak Nationalization Decrees—Some 
International Law Aspects,’’ 41 A.J.I.L. 795 ff, (1947). 
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£ 
rhe more recent nationalizations of major economic concessions, for ex- 
ample, the Anglo-Iranian Oil Company, the Patino tin mines in Bolivia, and 
now the Suez Canal Company, have a deterrent effect on international in- 
vestments by nationals of capital-exporting countries in economically un- 
developed areas which are necessary for world economic progress. It is 
believed that there should be adopted a rule sui generis applicable to eon- 
cessions based upon ‘‘general principles of law recognized by civilized 
nations’’ which would not subject them to any particular ystem of private 
law, but to publie international law, the law of nations. J 

In the award given in 1930 in the Lena Goldfields Lid., Case, involving 
a concession to which the Soviet Union was at least a nominal party, it was 
stated : 


But it was submitted by him [counsel for Lena] that for other pur- 
poses the general principles of law such as those recognized by Article 
38 of the Statute of the Permanent Court of International Justice at 
the Hague should be regarded as ‘‘the proper law of the contract” 
and in support of this submission counsel for Lena pointed out that 
both the Concession Agreement itself and also the agreement of 
June, 1927, whereby the coal mines were handed over, were signed not 
only on behalf of the Executive Government of Russia generally but 
by the Acting Commissary for Foreign Affairs, and that many of the 
terms of the contract contemplated the application of international 
rather than merely national principles of law. Im so far as any 
difference of interpretation might result the Court holds that this 
contention is correct.” 


The nationalization of the Suez Canal Company is, therefore, an a fortiori 
case. Also, in the award given in 1951 by Lord Asquith in the arbitra- 
tion between Petroleum Development (Trucial Coast), Limited, and the 
Ruler of Abu Dhabi, respecting a declaration in the concession agreement 
that ‘‘[the parties] base their work in this Agreement on goodwill and 
sincerity of belief and on the interpretation of this Agreement in a fashion 
consistent with reason,’’ the arbitrator concluded that the terms of the 
concession prescribed ‘‘the application of principles rooted in the good 
sense and common practice of civilized nations—-a sort of ‘modern law of 
nature.’ 8 The proposal of an International Loans Tribunal, annexed 
to the report of the League of Nations Committee on International Loan 
Contracts of May 12, 1939, included a provision that the tribunal should 
adjudicate 


on the basis of the contracts concluded and of the Jaws which are 
applicable . .. as well as on the basis of the general principles of 
law. 


The gap on this subject in the present legal order of the world community 
has been recognized in the Survey of International Law prepared by the 
Secretariat of the United Nations in 1949 for the use of the International 
Law Commission, which states that ‘‘while the principle of respeet for 

75 36 Cornell L. Q. 42, 50 (1950). 7668 Law Quarterly Review 28-30 (1952). 


77 Report of the League of Nations Committee on International Loan Contracts, 
League of Nations Doe. C.145.M.93. 1939, ILA, at p, 41. 
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private rights forms part of international law, there is no adequate meas- 
ure of certainty with regard to its application to various xtezories of 
private rights” such as those founded ‘‘in concessionary contracts °? 
~The term ‘‘concession’’ is not a term of art, and in the general suse em- 
braces franchise, approbation, license, patent, charter, monopoly, grant, 
admission and concession.’®/ There is a variety of opinion regarding its 
nature. Gidel, citing the definition of Aucoc,®° defines a concession as 


a contract by which one or several persons are engaged to execute 
certain work in consideration of being remunerated for their effort 
and expenses, not by a sum of money paid directly to them by the 
administration after the completion of the work, but by the receipt 
of a return levied for a more or less lengthy period of time on the 
individuals who profit from the work.® 


Mosler defines a concession as ‘‘the grant to an individual of rights under 
municipal law which touch public interest,’’ and states that beyond this 
the term ‘‘concession’’ has no fixed legal meaning. Keith observes that 
treaty practice has been to treat a concession as merely a form of private 
contract. In 1927, the German representative on the Permanent Man- 
dates Commission declared that a concession was a one-sided right which 
depended on the sovereignty of the state, that the conditions of the con- 
cession were similar to those of a private contract, and assimilated it to 
European administrative contracts to which a government was a party. 
In his opinion, a concession might not be altered except to the advantage 
of the state." The Report of the Transvaal Concessions Commission of 
1901 did not define the term ‘‘concession’’ but proceeded to treat con- 
cessions as forms of administrative contracts.® 

Concessions granted by the Soviet Union to foreigners during the period 
1922-1927 were treated as exemptions from the prevailing legal order. 
It was stated: 


. .. [A] concession is a contract of the sovereign government with 
its class enemy—a foreign capitalist. ... From the legal point of 
view, a concession implies an element of exemption from the general 
regime established by law. A concessionaire is granted rights with 
regard to the exploitation of the object of concession (in industries, 
concessions with regard to the industrial enterprise) which under 
general laws are not granted to a private business.** 


Juridically, the term ‘‘concession’’ might signify (1) in international 


law, a grant by one state to another of political rights within its territory, 


78 U.N. Doc. A/CN.4/1/Rev. 1, p. 28 (1949). 

79 See, generally, Feilchenfeld, 4 Encyclopedia of the Social Sciences 154. 

80 Aucoe, Conférence sur les Droits administratifs, Vol, II, p. 269. 

81 Gidel, Des Effets de 1’Annexion sur les Concessions 123 (1904). 

82 Hermann Mosler, Wirtschaftskonzessionen bei Anderung der Staatshoheit 79 (1948). 

83 Arthur B. Keith, The Theory of State Succession with Special Reference to English 
and Colonial Law 66. 

84 Official Records of the Permanent Mandates Commission, Session XII (1927), pp. 
156-157. 85 Brit. Parl. Papers, Cd. 623, 624 and 625, 

86 Vladimir Gsovski, Soviet Civil Law, Vol. II, p. 68, citing Karass, Concession, 
Magerovsky, Fundamentals of Soviet Law 356, 358 (in Russian, 2d ed., 1929). 
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as in the case of international concessions in China; * or (2) in municipal 
law, a grant of exclusive or non-exclusive rights, privileges or franchise, 
affecting public interest, to an individual, a public or private corporation, 
a state or other governmental body, or a mixed ‘‘public-private’’ corpora- 
tion with the state and the private party as joint concessionaires.** The 
second group embraces grants or concessions made under the terms of 
international treaties,®® and grants by the state, in the free exercise of its 
sovereignty or public powers, for the purpose of making attractive condi- 
tions for the investment of foreign capital by giving special privileges 
to the concessionaires in the form of tariff and tax exemptions, right of 
eminent domain, the guarantee of a minimum return on the capital in- 
vested, et d 

Buell attributes’ the existence of concessions partly to the insistence of 
foreign investors upon controlling the expenditure of money lent for in- 
dustrial purposes. This control usually takes the form of a concession, 
which is 


a privilege granted by a government to an individual or group, of 
developing certain resources or of constructing certain public works.®° 


Concessions of this type were granted by governments in the Balkan coun- 
tries, in the Near East, in China, in Mexico and throughout Latin America. 
“Generally, the concession or grant is of economic rights of a publie or 
semi-public character, with or without consideration, over a defined area, 
for a definite or indefinite period of time, ranging from as short as-4 or 
5 years to 30, 50, 70, 99 years or in perpetuity, by a governmental body 
which may be a unitary state, a component state, a federation, a province, 
a district or a municipality or a native chief of a colony. , 

An outstanding characteristic of the concession is that the grant is not 

Tn emt nr can oe 

made v under legal compulsion, “but at the absolute discretion of the con- 
ceding ste state. If this element of discretion is lacking, then in the striet 
sense, the grant is not a concession. That political pressure and indirect 
means might have been exerted to secure the grant does not necessarily 
invalidate the concession if the laws of the conceding state have been 


complied with 

Xie subject-matter of concessions falls into two main categories: (1) 
public utilities and (2) the exploitation of natural resources.) Almost any 
kind of economic activity may be the subject of a concession. The ex- 
ploitation of natural resources covers petroleum and other hydrocarbons, 
minerals, coal, timber, rubber, agricultural products and others too numer- 
ous to mention. In the public utilities field they embrace cables, tele- 


87 See W. W. Willoughby, Foreign Rights and Interests in China (Baltimore, 1930). 

88 See generally, A. Blondeau, La Concession de Service Public (Paris, 1933); R 
Bullrich, La Naturaleza Juridica de la Concesión de Servicios Publicos; Philippe Develle, 
La Concession en Droit International. 

89 See, e.g., Act of Algeciras, signed April 7, 1906, 24 Hertslet, Commercial Treaties 
742; English translation in 2 Malloy, Treaties of the United States 2157, 2178; 1 
AJL. Supp. 47 (1907). 

80 Raymond L, Buell, International Relations 397-398 (1925). 
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graphs, shipping, roads, air transportation and the transportation of pil- 
grims, to mention but some of them. “The concession may also be a 
monopoly on canal building, import and export trade or may be general 
commerce. The Suez Canal was a monopoly.*!) In the more important 
concessions the principal grant may be supplemented by auxiliary rights, 
such as rights over land, right of eminent domain, exemption from taxa- 
tion and customs dues for a stipulated period or for the duration of the 
concession, right to exploit mines together with the operation of railways, 
stations and other appurtenances. 
| No legal significance can be attached to the term applied to the instru- 
ment em embodying ig the eae) 1 Thus, in 1670 King Charles IL issued a 
“Royal Charter” for incorporating the Hudson’s Bay Company, granting 

‘‘unto them [the grantees] and their successors the sole trade and com- 
merce of all those seas, straits, bays ete.” °? In 1825, there was an Act 
of the British Parliament Relative to the Levant Company’’ which re- 
pealed certain acts relating to the Governor and Company of Merchants 
of England trading to the Levant Seas.” In 1838 there was a ‘‘Crown 
Grant” to the Hudson’s Bay Company of the exclusive trade with the 
Indians in certain parts of North America.* In 1827 there was signed a 
“contract by the ‘‘Supreme Government of the federal republic of 
Central America, of the one part, & Charles de Beneski agent of the New 
York Company of the other part” for the construction of a canal.” For 
the operation of its cables, the Submarine Telegraph Company received a 
‘Charter’ from the British Government in 1853; °% a telegraph ‘‘Con- 
vention’’ with France; *’ and a ‘‘Concession’’ from the King of Denmark 
in 1857.°° The British Administration in Palestine during the period of 
the Mandate entered into ‘‘An Agreement’’ for the Tiberias Baths con- 
cession ; ® a ‘‘Deed’’ of concession for the extraction of salts and minerals 
in the Dead Sea; 1°° and a ‘‘Convention’’ regulating the transit of mineral 
oils of the Iran Petroleum Company through Palestine In 1933 the 
Persian Government and the Anglo-Persian Oil Company concluded an 
‘Agreement’ embodying the oil concession.1°? The French text of the 
agreement employed ‘‘Convention’’ interchangeably with ‘‘concession’’ and 
the British Memorial in the Anglo-Iranian Oil Company case submitted to 
the International Court of Justice 1 referred to the 1933 Agreement as the 

®1See Opinion of the Egyptian Conseil d'Etat, May, 1883, in 10 Journal de Droit 
International Privé (Clunet) 321 (1883). 

92 33 Brit. and For. State Papers (1844-45) 1364-1376. 

98 12 ibid, (1824-25) 531-535. 94 33 ibid, (1844-45) 1377~1382. 

953 Manning, Diplomatie Correspondence of the United States, Inter-American Af- 
fairs, 1831-1860, p. 94. 

38 56 Brit. and For. State Papers (1865-66) 1865. 

97 Ibid. 348, 98 Ibid. 368. 

89 Report [to the Permanent Mandates Commission] on the Administration of Pales- 
tine and Trangjordan for the year 1929, p. 194. 

100 Ibid. 182. 101 Idem. for the year 1930, p. 230. 

102 League of Nations Official Journal, 1932, pp. 289 ff, 


103 Anglo-Iranian Oil Company Case—Pleadings, Oral Arguments, and Documents 
74. (I.C.J., 1952). 
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“Concession Convention’’ which had a double character: on the one hand, 
as a ‘‘contract’’ operating between the Iranian Government and the 
Anglo-Iranian Oil Company, and on the other hand, as an ‘‘implied 
agreement’’ between the Iranian and British governments, fully operative 
as creating an obligation in international law. The International Court of 
Justice, however, rejected this contention. The general practice in Latin 
American countries requires that a concession agreement be ratified by the 
lgislature, and it is termed a ‘‘contract ad referendwm.’? 2% 

A number of international arbitral and World Court decisions involving 
concession agreements have almost invariably upheld the binding legal 
obligations which arise under such agreements. 

An outstanding arbitration was the Delagoa Bay Railway case, in which 
the parties were the United States and Great Britain against Portugal, 
growing out of the latter’s cancellation in 1889 of the railway concession 
in Africa. The award of compensation was made by three Swiss jurists in 
1900.8 This ease is of special interest because, though the railway 
company was Portuguese, the beneficial ownership was in the hands of 
British and American nationals.1°7 

The Delagoa Bay Railway case was relied on in the El Triunfo case 
before a United States-El Salvador arbitral tribunal in 1902.1°* In this 
case, compensation was awarded to American nationals, who were beneficial 
owners of a concession operated by a Salvadoran company with respect to 
steam navigation in the port of El Triunfo, after the cancellation of the 
concession by El Salvador. The Tribunal stated, inter alia: 


It is abhorrent to the sense of justice to say that one party to a 
contract, whether such party be a private individual, a monarch, or a 
government of any kind, may arbitrarily, without hearing and with- 
out impartial procedure of any sort, arrogate the right to condemn 
the other party to the contract, to pass judgment upon him and his 
acts, and to impose upon him the extreme penalty of forfeiture of 
all his rights under it, including his property and his investment of 
capital made on the faith of that contract.2° 


The abortive Treaty of Peace with Turkey, signed at Sévres, August 10, 
1920," contained in Articles 310-315 elaborate provisions concerning con- 
cessions granted by the Turkish Government before October 29, 1914. 
These provisions served as the basis of the Protocol Relating to Certain 
Concessions Granted in the Ottoman Empire, concluded at Lausanne on 


104 Anglo-Iranian Oil Co. Case (Jurisdiction), Judgment of July 22, 1952, [1952] 
LC.J. Rep. 93 at 112; 46 A.J.I.L. 737 at 748 (1952). 

105 See, e.g, Sales of British-owned railways in Argentina and Uruguay, Brit, Parl. 
Papers, Cmd. 7405, 7629; Concession for the Construction of the Railroad Across the 
Isthmus of Panama (1847), 42 Brit. and For. State Papers (1852-1853) 1333-1352. 

108 U, §. Foreign Relations, 1900, p. 903. The contentions of the parties are set out 
in 2 Moore, International Arbitrations 1865-1899. 

107 See J. M. Jones, in 26 Brit. Year Bk. of Int. Law 229-231 (1949). 

108 U, S, Foreign Relations, 1902, pp. 838, 857, 859, 862. 

109 Ibid, 871-872. 

11029 Hertslet, Commercial Treaties 1126; 15 A.J.I.L. Supp. 179 (1921). 
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July 24, 1928, and brought into force in 1924.7 In Article I of the 
Protocol, the British Empire, France, Italy, Greece, Rumania, the Serb- 
Croat-Slovene State, and Turkey, agreed that: 
Concessionary contracts ... duly entered into before the 29th 
October, 1914, between the Ottoman Government or any local authority 


.. . and nationals (including companies) of the contracting Powers, 
other than Turkey ... are maintained. 


Artiele 9 of the Protocol provides that the state acquiring territory de- 
tached from Turkey 
. is fully subrogated as regards the rights and obligations of 
Turkey towards the nationals of the other contracting Powers, and 
companies in which the capital of nationals of the said Powers is pre- 
ponderant, who are beneficiaries under concessionary contracts entered 
into before the 29th October, 1914, with the Ottoman Government or 
any local Ottoman authority. 
Four eases involving the application of Article 9 were decided by the 
Permanent Court of International Justice—the Mavrommatis Case (two) 
in 19253 the Mavrommatis Jerusalem Concessions Case in 1927," the 
Lighthouses Case in 1934,%* and the Lighthouses in Crete and Samos 
Case in 1937 45—in each of which the maintenance of, and the subrogation 
to, the concessions were upheld. 

In the Mavrommatis Palestine Concessions Case before the Permanent 
Court of International Justice in 1925," concessions granted by the Otto- 
man Government in 1914 were held to be valid," and Articles 4 and 9 of 
the Lausanne Concessions Protocol were held to be applicable to them. 
In a later case with regard to the re-adaptation of the concessions, the 
Court upheld a preliminary objection to its jurisdiction.*® 

In the Lighthouses Case before the Permanent Court of International 
Justice in 1934," lighthouse concessions granted by the Ottoman Govern- 
ment in 1913 were held to have been duly entered into and to be operative 
under the Lausanne Concessions Protocol of 1923 against the Greek Govern- 
ment. In a second ease concerning Lighthouses in Crete and Samos, in 
1937,1°° the concessions granted in 1913 were held to have been duly en- 
tered into and to be operative against Greece as a successor state under the 
Lausanne Concessions Protocol of 1923. 

In 1924, in the case of Germany v. the Reparations Commission, an 
international award was handed down in which the term ‘‘concession’’ was 
defined. On the question whether the word ‘‘concession’’ as used in 
Article 260 of the Treaty of Versailles also included the right granted by a 
state to a private person or company to exercise a monopoly of production 
or sale of some product, as in the case of the Turkish Tobacco Monopoly, Mr. 
Beichmann (Norway), Arbitrator, said: 


111 28 League of Nations Treaty Series 203; 18 AJ.I.L. Supp. 98 (1924). 
112 P.C.1.J., Ser. A, Nos. 2 and 5 (1925). 118 Ibid. No. 11 (1927). 


114 P.O.L.J., Ser. A/B, No. 62 (1934). 115 Ibid. No. 71 (1937). 
116 P.C.LJ., Ser. A, Nos. 2 and 5 (1925). 117 Ibid. No. 5 (1925), p. 30. 
118 Ibid. No. 11 (1927). 19 P.C.LJ., Ser. A/B, No. 62 (1934). 


120 Ibid. No. 71. 


296 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


In the word ‘‘concession’’ as it is employed in Article 260, are in- 
cluded grants of the right of exploitation of mines or deposits of 
petroleum, on condition that, according to the law of the country 
where they are situated, the grant has been made by the State or by an 
authority who relies for it on a special act and in virtue of a power in 
principle discretionary.’ 


~ The legal nature of a concession as a ‘‘vested’’ or ‘‘acquired’’ right was 
upheld in an international award in 1929 in the Sopron Köszeg Local Rail- 
way Company case}? involving state succession, where the tribunal said, 
inter alia, that under most authorities and the international Judgments 
which conform most nearly to modern views of international law, 


the rights which a private company derives from a deed of concession 
cannot be nullified or affected by the mere fact of a change in the 
nationality of the territory on which the public service conceded is 
operated. 


From the foregoing survey, which has necessarily been of a summary 
nature, it is clear that there is no agreed definition of the term ‘‘concession”’ 
in international Law. Still less is there any clearly established rule in 


subject to the eal “right of “expropriation or nationalization like. any any 

'| ordinary private contract. The few rules that are discernible have in- 
variably been the result of precipitous or contentious actions taken and 
from which a rule or principle has been adduced to explain or defend the 
action, rather than the result of action based upon an antecedent inquiry 
into the rule and the extent of its application. There is a genuine need 
for reasonable profits, good will, and protection against outright economic 

v Spoliation for states rich in natural resources but lacking in capital to 
exploit them. On the other hand, “an investor who invests capital_in 
foreign states in major concessions should also ‘be protected against meas- 
ures es amounting to intransigent nationalism_ or rampant xenophobia. — Due 
to the disparity of the legal and ‘‘real’’ status of the parties to a con- 
cession agreement, the continuing relationship over a long period of time, 
and the mutual interest in the prosperity of the parties in the ‘‘joint 
venture,’’ there are imponderables which no legal virtuosity can guard 
against. A concession agreement transcends the bounds of mere legal 
rights and legal |_ obligations. The balance between theoretical de jure 
power “and de facto financial power requires clearly-established equitable 
principles for the guidance of the parties before they plunge into the 
venture. 

It is believed that ‘‘progressive development and codification of inter- 
national law’’ should take care of this gap in the present legal order of 
the world community, so that there can be established a stable legal regime 
for the economie development of economically underdeveloped countries 
based upon ‘‘the general principles of law recognized by civilized rey. 

121] Int. Arb. Awards 479. 


122 Annual Digest and Reports of Public International Law Cases, 1929-30, Case 
No, 34; 24 A.J.I.L. 164 (1930). 
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IW fee INTERNATIONAL Status AND CONTROL or THE SUEZ CANAL 


In the present controversy, the fundamental principle embodied in the 
Convention of October 29, 1888, guaranteeing that the Canal ‘‘shall always 
be free and open, in time of war as in time of peace, to every vessel of com- 
merce or of war, without distinction of flag,” 1 has not been challenged. 
The Egyptian Government has declared its willingness to carry out the 
international obligations of the 1888 Convention.™™* It is objected that 
Egypt cannot be relied upon to have sole control and cannot be trusted 
in view of its past actions in blockading Israeli ships from passage in the 
Canal. The users of the Canal have proposed the establishment of an 
international authority or body to take over and to operate the Canal in 
order to guarantee the right of freedom of passage in the Canal in ac- 
cordance with the 1888 Convention, ° which is being strenuously opposed 
by the Egyptian Government.*? It is proposed to examine the problems 
raised from the following aspects: (a) right of freedom of passage in the 
Canal; (b) enforcement of the right; (¢) supervision of enforcement of the 
1888 Convention; and (d) legal status of the Canal. 


A 7 
Right of Freedom of Passage in the Canal X 


In the 1856 Concession Agreement, the Khedive of Egypt made a uni- 
lateral declaration that the Suez Canal ‘‘shall be open forever, as a neutral 
passage,’’ to all merchant vessels on a basis of absolute equality, upon pay- 
ment of the necessary fees and compliance with any regulations promul- 
gated by the Suez Canal Company.!8 Although in municipal law such 
declaration might constitute an estoppel, nevertheless, it does not have the 
effect of neutralizing the Canal in international law. The Suez Canal Com- 
pany is enjoimed not to discriminate in fixing transit dues, and upon pay- 
ment of such dues a merchant vessel has the right of passage.!?? 

In 1873, at the Tonnage Conference, a Declaration was adopted which 
recognized the right of warships and auxiliary naval vessels to use the 
Canal as well as merchant ships.°° This in principle, at least, admitted 


123 Convention of Oct. 29, 1888, Art. 1. English translation in The Suez Canal, 
op. cit. 49; The Suez Canal Problem, op. cit. 17; 3 A.J.L.L. Supp. 123 (1909). 

124 See statement of the Egyptian representative in the Security Council, U.N. Doc. 
S/P.V. 736, pp. 1-14; The Suez Canal Problem, op. cit. 317. 

125 See, e.g., statement of U.K. representative in the Security Council, U.N. Doc. 
§/P.V. 735, pp. 3-17; statement of French representative, ibid. pp. 17-24. 

126 See Exchange of Correspondence between the Suez Committee and the President 
of the Republic of Egypt regarding the future operation of the Suez Canal, Cairo, Sept. 
3-9, 1956, Egypt No. 2 (1956), Cmd. 9856; The Cairo Meeting of the Suez Committee 
with President Nasser, The Suez Canal Problem, op. cit. 303-351; text of Five-Power 
proposal of Aug. 21, 1956, ibid. 291-292; compromise Spanish proposal, ibid. 292-293. 

127 The Suez Canal Problem, op. cit. 317-322. 

128 Concession Agreement of Jan. 5, 1856, Art. 14. English translation in The Suez 
Canal Problem, op. cit, 7. 

129 See Art. 6 of the Concession Agreement of Nov. 30, 1854; Art. 15 of the Con- 
cession Agreement of Jan. 5, 1856. 

180 Despatch from the British Delegate on Tonnage at Constantinople, together with 
the Report and Recommendations of the Commission as to International Tonnage and 
the Suez Canal Dues, Commercial. No. 7 (1874), 0.943, p. 11. 
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that conditions for passage in the Canal were under the protection of all 
Europe.** But it was not until this right was embodied in Article 1 of 
the 1888 Convention that it became an international right arising under 
an express treaty, without cavil.) It is not proposed here to consider the 
important but separable issue of right of blockade.**? 


~ Enforcement of the Right of Passage in the Canal 


«~ Under the provisions of Article 9 of the 1888 Convention, Egypt is 
entrusted with the enforcement of execution of the treaty. It is con- 
tended that the Egyptian Government cannot be entrusted solely with this 
task. Historically, with regard to merchant ships, the 1856 Concession 
Agreement provided for a special Ottoman Commissioner to superintend 
the company in carrying out the execution of the concession.%* In 1874, 
when Mr. de Lesseps threatened to close the Canal because he felt that the 
recommendations made by the International Commission regarding ton- 
nage dues were illegal, the Ottoman Porte ordered the Khedive of Egypt to 
use force, if necessary, to enforce those recommendations.?** 

At the 1885 Conference 137 convened to establish the international system 
to guarantee freedom of passage for war vessels as well as merchant ships, 
British policy would not permit any encroachment upon the powers of the 
territorial sovereign, and enforcement of transit of belligerent ships, in 
time of war was also entrusted to the Khediye. The system devised at this 
Conference was embodied in the 1888 Convention. Under treaty law, any 
change in the terms of the 1888 Convention would require the consent of 
the signatories. On the other hand, there is also the clausula rebus sic 
stantibus which in substance provides that, due to vital changes of cireum- 
stances, a party to a treaty might be justified in requesting a revision of 
the treaty on that ground.***/ It is by no means clear whether a con- 


181 See consideration of this Declaration, supra, p. 283. 

182 Respecting the Israeli position in the present controversy concerning blockade, 
see letter dated Oct. 13, 1956, from the representative of Israel to the President of the 
Security Council, U.N. Doe. 8/3673. See also, generally, The United Nations and the 
Egyptian Blockade of the Suez Canal, A Study Sponsored by the Lawyers Com- 
mittee on Blockades (New York, 1953); ‘‘The Security Council and the Suez Canal,’? 1 
Int. and Comp. Law Quarterly 85 (1952); Resolution of the U.N. Security Counsel of 
Sept. 1, 1951, U.N. Doc. S/2298/Rev. 1; U.N. Docs. S/P.V. 549-553, 555-556, 558; 
658-664; 682-688; 8/3296-3298, S/3300, 8/3302; and ‘‘Conclusions du Gouvernement 
Egyptien au sujet des plaintes des Gouvernement étrangers quant à la visite des navires 
neutres ef la saisie des objets de contrebande dans les ports égyptiens,’’? 7 Revue 
égyptienne de droit international 235 (1951). 

138 Art. 9 of the Convention of Oct. 29, 1888. The Suez Canal Problem, op. cit. 19. 

184 See, ¢.g., statements of U.K. representative in the Security Council, U.N. Doe. 
§/P.V. 735, pp. 3-17, 9, 10; and French representative, ibid. 17-24, 22. 

185 Bee Art. 9 of the Concession Agreement of Jan. 5, 1856. The Suez Canal Prob 
lem, op. cit. 5-6. 

186 See Correspondence relative to the Question of the Suez Canal, with the Procès- 
Verbaux of the Meetings held by the International Commission at Constantinople, Com- 
mercial No. 19(1874), C.1075, pp. 138-141, 153-154. 

187 See ‘‘Supervision of Enforcement of the 1888 Convention,’ infra, p. 299. 

188 See, e.g., Harvard Research in International Law, Draft Convention on the Law of 
Treaties, 29 A.J.I.L. Supp. 662-663, 1096~1126 (1935); 1 Oppenheim’s International 
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tracting party might unilaterally denounce the treaty. In 1941, the late 
President Roosevelt, in declaring the International Load Line Convention 
of 1930 °° suspended and inoperative in United States ports and terri- 
torial waters, said that he was ‘‘exercising in behalf of the United States 
of America an unquestioned right and privilege under approved principles 
of international law.” 1° 


Supervision of Enforcement of the 1888 Convention 
The 1888 Convention does not provide for procedures to be taken in ease 


the right of sht of freedom of passage guaranteed"in the treaty was not enforced 
by Egypt, the party entrusted to do so in the first place. In this event, the 
general principles of international law would apply, namely, self-help, 
whether through diplomatie intervention or the ultimate employment of 
force. - This lack of remedy, however, was not due to lack of foresight on 
the part of the framers of the treaty. Recourse to travaux préparatoires 1% 
makes this abundantly clear. 

At the 1885 International Conference which drew up the draft con- 
vention from which the 1888 Convention is derived, there was a funda- 
mental split over the question of supervision of enforcement of any treaty 
drawn up guaranteeing the right of free passage in the Canal. This 
basically is the problem confronting the states concerned today, namely, 
the establishment of an international ‘‘Users Association’ to operate 
the Canal to ensure that the substantive right guaranteed by the 1888 
Convention is enforced and made effective.4? In 1885 a.British proposal 
left to the territorial Power, the Khedive of Egypt, the enforcement of 
the treaty but no supervision over the manner in which Egypt would 
carry out this function.4* The French Government, on the other hand, 
proposed the establishment of a permanent international commission, 
composed of the representatives of the Powers signatories of the 1883 
Declaration of London, under the presidency of the Turkish delegate, with 
a delegate of the Egyptian Government sitting with a consultative voice.1** 
The Italian representative also proposed that the representatives at Cairo 
of the Powers signatories of the Declaration of London should constitute 
a commission under the presidency of a special representative of Turkey.?*® 
The British delegate objected on the ground that it was incompatible with 


Law 843-850 (7th ed.); 5 Hackworth, Digest of International Law 349-359; on a 
recent application of this clausula concerning the Suez Canal, see H. W. Briggs, 
‘Rebus sie Stantibus Before the Security Council: The Anglo-Egyptian Question,’’ 43 
A.J.LL. 762-769 (1949). 1394 U. S. Treaty Series 5287 ff. (1938). 

140 See 5 Department of State Bulletin 114-115 (1941); 5 Hackworth, op. cit. 355-356 
(1943). 

141 See Correspondence respecting the Suez Canal Commission, with the Protocols and 
Procas-Verbaux of the Meetings, Egypt No. 19 (1885), 0.4599 (1885). 

142 See, e.g., Exchange of Correspondence between the Suez Committee and the Presi- 
dent of the Republic of Egypt regarding the future operation of the Suez Canal, Egypt 
No. 2 (1956). 

148 See Correspondence respecting the Suez Canal Commission ... Egypt No. 19 
(1885), C.4599 (1885), pp. 27, 48, 245. 144 See ibid. 27, 47, 245. 

145 Ibid. 47, 245. 
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the bases contained in the 1883 Declaration which did not go beyond 
creating a system of guarantee only.** 

The German, Austrian, French, and Russian delegates, supported by the 
Turkish, and eventually by the Netherlands delegates, asserted that free- 
dom of passage in the Canal would be an empty phrase if the territorial 
Power were not included in the mutual servitude which was proposed. 
They cited the usefulness of the International Commission for the Lower 
Danube. 

A compromise British proposal would have made the representatives in 
Egypt of the Powers signatories of the 1883 Declaration watch over the 
execution of the treaty. The other representatives prophetically declared 
that in order for the proposed international system to be effective there 
must be supervision of a collective and permanent character.‘*’ 

It is readily discernible from the procés-verbaux of the Conference 
that the framers of the 1885 draft convention had not at that time fore- 
seen that Egypt would oceupy the position, nor take the step it did take 
in 1956. The Report of the Subcommission stated, inter alia: 


[The supporters of the French proposal observed] that Egypt, being a 
vassal of the Sublime Porte, would have neither the independence 
nor the authority necessary for enforcing the provisions of the treaty 
if she were not supported in the fulfilment of her task by an instrument 
of supervision emanating from a European concert; that lastly, any 
treaty concerning the freedom of the Suez Canal must, to be effective, 
provide explicitly and in a tangible form for the exercise and working 
of a constant supervision of its provisions.*** 


/ 
Yet y Legal Status of the Suez Canal 
ene mn th Mh maaan 


7 


Under Article 10 of the 1888 Convention the Egyptian Government can 
take measures necessary for the defense of Egypt, including defense of the 
Suez Canal. Egyptian sovereignty over the Suez Canal itself has not been 
challenged in the present controversy.**® It would appear that ‘“im- 
perium’’ and perhaps also ‘‘dominion’’ rest with the Egyptian Govern- 
ment. The Suez Canal Company was granted a concession ‘‘to operate”? 
the Canal, but not ownership of the land over which the Canal flows, +° 
At the end of the concession the Egyptian Government was to resume 
possession of the Canal without paying compensation for the Canal itself, 
although compensation would be paid for materials and supplies of the 
company. The Concession Agreement of 1866 specifically provides 
that ‘‘The Maritime Canal and all its appurtenances” shall remain under 


146 See ibid. 26-27, 43, 88. 147 See ibid. 245. 

148 Ibid, 

149 See statements of U.K. representative, U.N. Doc 8/P.V. 735, p. 3; and French 
representative, ibid., p. 17 at p. 21. 

150 See, e.g., Concession Agreement of Nov. 30, 1854, Art. 1; Concession Agreement 
of Jan. 5, 1856, Art 1. On the general legal status of the Suez Canal, see 1 Fauchille, 
Traité de Droit International Public (Pt. IT) 294-339 (1925). 

151 See, e.g., Concession Agreement of Nov. 30, 1854, Art. 1; Concession Agreement of 
Jan, 5, 1856, Art. 16; Concession Agreement of Feb. 22, 1866, Art. 15. 
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the jurisdiction of the Egyptian territory.°? Its nature has been de- 
scribed as being the same as that of a railroad monopoly then teing 
granted in France.*** It rather resembles a long-term lease of real prop- 
erty in private law where the lessor retains title.154 
-The 1888 Convention has preserved intact Egyptian sovereignty over 
the Suez Canal.*> At the 1885 Conference 18 which drew up the draft 
convention from which the 1888 Convention is derived, the British policy, 
which prevailed, would not permit any encroachment on the rights of the 
territorial sovereign.’ The international system guaranteeing this free- 
dom of passage has been regarded as an international servitude which did 
not involve any restriction of the sovereign rights of Egypt.8* Previously 
the Ottoman Porte had expressed the view in 1872 that Mr. de Lesseps, 
having only the ‘‘concessions of the undertaking,’’ did not have the right 
to propose the sale of the Canal to certain European Powers then in- 
terested, or to propose the establishment of an international commission 
to which the Porte was opposed.?® r 
Article 12 of the 1888 Convention applies the principle of equality to the 
use of the Suez Canal, which prohibits any of the contracting parties from 
seeking any territorial or commercial privileges or advantages. It further 
reserved ‘‘the rights of Turkey as the territorial Power.’’ 18° 
/ In 1882, British military forces, with the consent of the Khedive of 
Egypt,“ had occupied Egypt for the purpose, among other things, of pro- 
tecting the Canal from its threatened destruction by the rebel forces of 
Colonel Arabi.1°? The occupation continued after the rebellion was over, 
with the British Government maintaining g that since the occupation- had 
taken n place with the consent of the territorial Power, it was is not incom- 
patible with the concept of territorial integrity of the territorial Power, 
which was being upheld in the 1888 Convention. In ratifying the 1888 
Convention, the British Government had made reservation to the effect that 
insofar as the treaty was incompatible with the transitional and exceptional 
situation and would impede the liberty of action of the British Government 


182 Concession Agreement of Feb. 22, 1866, Art. 9. 

153 Sce Arnold Wilson, ‘‘Some International and Legal Aspects of the Suez Canal,’’ 
21 Grotius Society Transactions 127 (1935). 

154 See discussion supra, pp. 289 ff. 155 See discussion supra, pp. 297 ff. 

156 Sce note 141 supra. 157 See note 143 supra. 

1568 Seo Correspondence respecting the Suez Canal International Commission... 
Egypt No. 19 (1885), 0.4599 (1885), p. 110. 

159 Correspondence Respecting the Suez Canal, Egypt No. 2 (1876), C.1392 (1876), 
pp. 161-168. 

160 For text of Art. 12, see 79 Brit. and For. State Papers (1887-1888) 22; The 
Suez Canal Problem, op. cit. 19; 3 A.J.LL, Supp. 126 (1909). 

161 See Proclamation of the Khedive respecting British Operations in the Isthmus of 
Suez and the Suez Canal, 74 Brit. and For. State Papers (1882-1883) 572 (1890). 

162 Ibid. 553-604. 

163 See Correspondence respecting the Suez Canal International Commission, with the 
Protocols and Procés-Verbaux of the Meetings, State, Egypt No. 19 (1885), C.4599, p. 1 
(1884-1885). 
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during the occupation of Egypt, it would consider itself free to disregard 
A any of the terms of the convention. Tn 1904, the British and French 
governments concluded an agreement% which put the convention into 
effect on the condition that the international supervisory commission for 
the execution of the convention +% would remain in abeyance. 
Upon the outbreak of the first World War, the British Government on 
December 18, 1914, unilaterally terminated the suzerainty of the Ottoman 
' Porte over Egypt, and proclaimed Egypt a British Protectorate.’ After 
l its defeat in the war, under the provisions of the Treaty of Lausanne, the 
Turkish Government renounced ‘‘all rights and titles over Egypt” as 
from November 5, 1914.18 Under the provisions of the Treaty of Ver- 
sailles, Germany consented to the transfer to the British Government of 
all powers conferred upon the Ottoman Porte by the 1888 Convention, and 
also recognized the British protectorate over Egypt as of August 4, 1914.1% 
Similar provisions were embodied in the Treaties of St. Germain 1° and 
Trianon? concluded with Austria and Hungary respectively. 
“In 1922, the British Government unilaterally terminated the status of 
Egypt as a British Protectorate, and Egypt was declared to be an inde- 
pendent sovereign state, 


164 This reservation had been made earlier with respect to the draft 1885 convention. 
See Correspondence respecting the Suez Canal International Commission .. . State, 
Egypt No. 19 (1885), 0.4599 (1884-1885); 79 Brit. and For. State Papers (1887— 
1888) 498-534; Correspondence respecting the proposed International Convention for 
Securing Free Navigation of the Suez Canal, Egypt No. 2 (1889), State. C.5673 
(1889). 

165 See Declaration between Great Britain and France respecting Egypt and Morocco, 
April 8, 1904, 97 Brit. and For. State Papers (1903-1904) 39-41; Declaration between 
Great Britain and France respecting Egypt and Morocco, together with the Secret 
Articles, April 8, 1904. Art. 6 of the Declaration provides: ‘‘In order to ensure free 
passage of the Suez Canal, His Britannie Majesty’s Government declare that they ad- 
here to the stipulations of the treaty of the 29th October, 1888, and that they agree to 
their being put into force. The free passage of the Canal being thus guaranteed, the 
execution of the last sentence of paragraph 1 as well as of paragraph 2 of Art. 8 of 
that Treaty will remain in abeyance.’’ 101 Brit. and For. State Papers (1907-1908) 
1053-1059, 1056. 

166 For text of Art. 8 of the 1888 Convention, see 79 Brit. and For. State Papers 
(1887-1888) 20-21; The Suez Canal Problem, op. cit. 18; 3 A.J.I.L. Supp. 125 (1909). 

167 See Proclamation by the General Officer Commanding-in-Chief the British Forces 
in Egypt announcing the Establishment of a British Protectorate over Egypt, Cairo, 
Dec. 18, 1914, 109 Brit. and For. State Papers (1915) 436. 

168 See Art. 17 of the Treaty of Peace signed at Lausanne, July 24, 1923, British 
Treaty Series, No. 16 (1923), 117 Brit. and For. State Papers (1923) 543-591, 549; 
28 League of Nations Treaty Series 12-113, 22-23; 18 A.J.1.L. Supp. 1 at 10 (1924). 

169 See Art. 147, Pt. IV, See. VI, of the Treaty of Versailles, June 28, 1919, 112 
Brit. and For. State Papers (1919) 1-316, 79; 13 A.J.LL. Supp. 151 at 222 (1919). 

170 See Arts, 102 and 107 of the Treaty of Peace signed at St. Germain-en-Laye, 
Sept. 10, 1919, 112 Brit. and For. State Papers (1919) 317-526, 363, 364; 14 AJL. 
Supp. 1 at 34, 35 (1920). 

171 See Arts. 86 and 91 of the Treaty of Peace signed at Trianon, June 4, 1920, 113 
Brit. and For. State Papers (1920) 486-645, 520, 521; 15 A.T.LL. Supp. 1 at 32, 33 
(1921). 
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while preserving for future agreements between Egypt and themselves 
[the British Government] certain matters in which the interests and 
obligations of the British Empire are specially involved.t”” 


The British and Egyptian governments concluded in 1936 a Treaty of 
Alliance *™ by which hich military occupation of Egypt by British forces was 
terminated. However, Article 8 of this treaty permitted ‘the stationing of 
British military forces in the Suez Canal Zone for a period of twenty years 
for the purpose of defending i the Canal until such time as Egyptian forces 
were strong enough to do it alone. ‘It was ‘specifically recognized that 
“the Suez Canal, whilst being an integral part of Egypt, is a universal 
means of communication as also an essential means of communication be- 


tween the different parts of the British Empire”; and that 


rhe presence of these [British] forces shall not constitute in any 
4 manner an occupation and will in no way prejudice the sovereign 
tights of Egypt.” 


A radical change in the British position in Egypt took place with the 
signing on July 27, 1954, of an agreement in which the British Govern- 
ment undertook to move out of the Suez Canal Zone w within twenty 
months. The ‘United Kingdom Government retained the right to use the 
bases in case of an “armed attack”? upon Egypt or upon any of the 
Members of the Arab League. ‘The agreement, which was to remain in 
force for seven years, recognized ‘the Suez Maritime Canal, which is an 
integral ‘part t of Egypt,” as a a “waterway: economically, commercially and 
strategically of international importance.” ‘Both parties expressed de- 
termination to uphold the 1888 Convention guaranteeing the freedom 
of navigation of the Canal.” 18 ~ 


me re 
- 


V. THe MATTER OF COMPENSATION 


(the Egyptian decree 17° nationalizing the Suez Canal Company provided 
for the payment of the price of stock on the Paris Exchange on the day 
before nationalization, followed later by alternative offers to pay the aver- 
age exchange price over the preceding five years, or to submit the matter 


172 See Circular Despatch to His Majesty’s Representatives [Abroad] ... London, 
March 15, 1922, 116 Brit. and For. State Papers (1922) 84-85. 

178 See Treaty of Alliance between the United Kingdom and Egypt, signed at London, 
Aug. 26, 1936, British Treaty Series No. 6 (1937), Cmd. 5360, 140 Brit. and For. State 
Papers (1936) 179-197; 31 A.J.I.L. Supp. 77 (1937). On consideration of this treaty 
in the U.N. Security Council, see H. W. Briggs, ‘‘ Rebus sic stantibus before the Security 
Council: The Anglo-Egyptian Question,’’ 43 A.J.I.L. 762-769 (1949). 

174 Art. 8 of the Treaty of Alliance, 140 Brit. and For. State Papers 179 at 181 ff.; 31 
A.J.I.L. Supp. 79-80 (1937). 

175 See Heads of Agreement, Anglo-Egyptian Defense Negotiations regarding the 
Suez Canal Base, July 27, 1954, Egypt No. 1 (1954), Cmd. 9230; Exchange of Notes, 
Oct. 19, 1954, British Treaty Series No. 14 (1955), Cmd. 9390; Exchange of Notes, 
Egypt No. 1 (1955), Cmd. 9466. 

176 Presidential Decree on the Nationalization of the Suez Canal Company of July 
26, 1956. English translation in The Suez Canal Problem, op. cit. 30-32; The Suez 
Canal, op. cit. 41-43. 
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to arbitration.” In any event, payment was conditional upon the 
Egyptian Government’s taking delivery of all “the assets of the company, 
including those foecated abroad. 78. The states concerned have proceeded 
upon the assumption that the nationalization was a fait accompli,” and 
that compensation would be paid in due course,'®° although some doubt has 
been expressed as to the economie capability of Egypt to pay.‘™ 

K The Suez Canal Company has denounced the Egyptian. offer to pay com- 
pensation as a ‘‘despoilment of the shareholders,” and as ‘‘illusory’’ 
the grounds that the Egyptian Government purported to nationalize the 
company’s assets abroad\jand did not define the following matters: eur- 
rency in which it was payable; place or time limit of payment; procedure 
for making payment, or guarantee. Use of the stock exchange quotations 
was objected to as ‘‘inequitable’’ because they did not reflect the true value 
of the company’s undertakings. The company has claimed indemnity 
for the value of the expropriated buildings and equipment; for expenses in- 
eurred after its nationalization, including wages paid, interest due, and 
amount spent in RE R A capital and debentures, and 
also for loss suffered frém the premature redemption of the concession, 
commensurate with the ‘‘true profit,’ and not merely twelve times the 
present profits.*®? 

Following upon the nationalization of the company, Egyptian assets 
in the United Kingdom, France and in the United States were frozen,?®* 
both as a precautionary and as a retaliatory measure. The French Govern- 
ment has refused to recognize the nationalization as legal, and has declared 
that it would have no effect on the property of the company in France or 
elsewhere outside of Egypt.7** Before the Canal was closed due to military 
operations, shipowners had been variously instructed by their governments 
to pay transit dues to the Suez Canal Company, or to the new body estab- 
lished by the Egyptian Government, and some were uninstructed, resulting 
in about 50 to 60 percent of the dues being still paid to the Suez Canal Com- 
pany.4*5 Reliable financial figures are hard to come by. The stock of the 


177 See statement of Egyptian representative in Security Council on Oct. 8, 1956, 
U.N. Doc. S/P.V. 736, p. 1 at p. 3; United Nations Review, Vol. 3, No. 5, p. 46 (1956). 
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in Exchange of Correspondence between the Suez Committee and the President of the 
Republic of Egypt . . . Egypt No. 2 (1956), p. 7. 
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Suez Canal Company has been estimated by the British Government to 
amount to about seventy-cight million English pounds, while the company’s 
announced estimates place them at about U. S. $233,000,000.1* 

As calculation of compensation is essentially a technical matter of expert 
accounting, it is not proposed to examine the matter in this article.?*’ 
However, a reference to certain judicial decisions and the practice of 
states, which constitute the principal sources of international law, may be 
in order. 

In the case of the Chorzòw Factory (Claim for Indemnity, Merits) ,* 
the Permanent Court of International Justice drew a clear distinction be- 
tween the consequences of an expropriation which is lawful and the conse- 
quences of one which is unlawful. A lawful expropriation requires the 
payment only of ‘‘fair compensation’’ equal ‘‘to the value of the under- 
taking at the moment of dispossession, plus interest to the day of pay- 
ment.” 18 In case of an expropriation in violation of international law, 
such as breach of a concession agreement, the expropriating state, in ad- 
dition to paying fair compensation, must also pay damages for loss sus- 
tained by the injured party. 

As a result of extended diplomatic exchanges between the governments 
of the United States and Mexico in 1987 over the expropriation of oil and 
agrarian properties in the form of concessions granted to United States 
nationals, there emerged a rule of international law on compensation which 
generally has been accepted as accurate. In 1938 Seeretary of State Hull 
wrote to the Mexican Ambassador in Washington: 


We cannot question the right of a foreign government to treat its 
own nationals in this fashion if it so desires. This is a matter of do- 
mestic concern. But we cannot admit a foreign government may take 
property of American nationals in disregard of the rule of compensa- 
tion under international law.1*° 


In a later note written in 1940 he said: 


The right to expropriate property is coupled with and conditioned on 
the obligation to make adequate, effective and prompt compensation. 
The legality of an expropriation is in fact dependent upon the ob- 
servance of this requirement.'*+ 


Previously, the Netherlands Government had also declared: 


that even in cases when circumstances oblige a government to expro- 
priate private property, it is a condition sine qua non that the prop- 
erties expropriated must be exactly defined, and that if the authority 


186 New York Times, Aug. 12, 1956, p. 3. 

187 See, e.g., G. Walker and R. H. B. Condie, ‘‘Compensation in Nationalized In- 
dustries,’? in Problems of Nationalized Industry (Robson ed.) 54-72 (1952); Note, 
‘British Nationalization of Industry—Compensation to Owners of Expropriated 
Property,’’? 97 U. Pa. L. Rev. 520 (1949); M. B. Cairns, ‘‘Some Legal Aspects of Com- 
pensation of Nationalized Assets,’’ 16 Law and Contemporary Problems 594-619 (1951). 
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takes immediate possession of such goods a just and prompt indemnity 
’ shall be immediately and effectively guaranteed.?*? 


' The general view that there is an international duty to provide compen- 
sation which exists apart from the provisions of municipal law is subseribed 
„to by a number of writers on international law, such as Whiteman, 
Freeman,’** Kaufmann,’ Gidel,** Fauchille and Sibert.19” 

After the second World War, especially during the period 1945-1950, 
large-scale nationalizations took place in such countries as France, Italy, 
Czechoslovakia, Yugoslavia, Poland, England,” Hungary and Rumania.” 
Respecting aliens affected by such measures, the general practice in recent 
years has been for the nationalizing state and the state whose nationals are 
affected, to conclude agreements providing for the payment by the former 
government to the latter of a lump sum in final discharge of all the peeuni- 
ary obligations of the nationalizing state. The government of the state 
receiving the compensation undertakes to distribute the sum so received 
among its nationals affected.) The principal examples of such agreements 
are provided by those made by the United Kingdom with Poland in 1947, 
with Yugoslavia in 1948,?°° and with Czechoslovakia in 1949.2% Similar 
treaties have been concluded by the United Kingdom with France, and 
between France and Czechoslovakia and Poland and between Switzerland 
and Czechoslovakia and Yugoslavia.°°° However, it is nowhere suggested 
that compensation should either be determined unilaterally or that it should 
take the form of vague and noneommittal promises to pay unspecified sums 
at uncertain dates. 

On the question of payment of ‘‘prompt, adequate and effective” com- 
pensation in the nationalization of foreign property, there was a body of 
opinion at the 1952 Siena Session of the Institute of International Law to 


192 Documents on International Affairs (Royal Institute of International Affairs), 
1938, Vol. I, p. 472. 
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the effect that a nationalizing state fulfills its obligations as to the payment 


of compensation by the payment of such compensation as is reasonable in . . 


the circumstances, taking into consideration the whole of its national 
eeconomy.°°7 


VI. Summary or CONCLUSIONS 


1. It would seem that the contention that the concession agreements of 
the Suez Canal Company form an integral part of the Convention of Oc- 
tober 29, 1888, because they were referred to both in the preamble and in 
the text of the treaty is not borne out by the travaux préparatoires respect- 
ing that treaty. This historic fact appears to have been overlooked so far 
by the states concerned in the present controversy. 

2. It is at least arguable, based upon a reasonable interpretation of cer- 
tain decisions of the Permanent Court of International Justice, that the 
Declaration made by the Ottoman Porte on December 1, 1873, established 
per se the objective international status of the Suez Canal Company, which 
would be a sufficient basis for the application of public international law. 
Consequently the company was no longer within the exclusive domestic 
jurisdiction of Egypt, and its nationalization was a violation of publie in- 
ternational law. As far as is discernible, this thesis has not been widely 
raised. ~ 

3. There is no agreed definition in international law of the term ‘‘con- 
cession,’’ or its character and legal status. Still less is there a clearly es- 
tablished right in international law on the part of a conceding state to 
nationalize or expropriate a concession as if it were merely a private con- 
tract. It is believed that a rule sui generis, based upon ‘‘the general prin- 
ciples of law recognized by civilized nations,” and applying publie in- 
ternational law, is the proper law to govern the legal obligations and 
continuing relationship of the parties, which transcend merely legal rights 
and legal obligations as they presently exist. , 

4. The proposal to establish an international body to control, operate and 
maintain the Suez Canal as an international waterway raises a political 
question, and, this article being primarily a legal analysis of limited aspects 
of the controversy, comment will be withheld. 


‘S 
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The purpose of this paper is to test further a theory of international law, 
developed elsewhere in outline and primarily based on the evidence of 
the work of international judicial institutions and Anglo-American state 
practice. The main thesis is that, on the level of unorganized inter- 
national society, international law can be presented in terms of a system 
of interrelated legal rules from which seven fundamental principles of 
international law can be abstracted.” 

On three grounds, the choice of title to territory as an appropriate and 
not unduly lenient test appears to suggest itself. First, on account of 
the dominating place of territorial sovereignty and jurisdiction in the 
fabric of international law, the significance of this topie does not require 
being labored. In spite of imposing superstructures of treaties which 
have transformed the international scene into a precariously organized 
world society,’ it is still as true as ever that territorial sovereignty is the 
‘‘point of departure in settling most questions that concern international 
relations.’’ 4 

Secondly, international courts and tribunals have made an even greater 
contribution than state practice to the elucidation of the operative rules, 
and a fairly complete analysis of the relevant judgments and awards is 
possible within the necessarily limited compass of a research paper. 

Thirdly, the subject may even claim a certain topical character. Two 
recent judgments of the International Court of Justice constitute a chal- 
lenge to the traditional doctrines in this field.” As, in common with 
others, the present writer has succumbed in the past to the temptation 
of pressing the available judicial and diplomatic material into apparently 
ready-made molds of private law analogies,® such strictures on traditional 


1‘¢The Fundamental Principles of International Law,’’ 87 Hague Recueil 195 et seq. 
(1955). 2 Ibid., and below, p. 312. 

8 See further the writer’s Power Politics 261 et seq. (1951). 
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(2d Ser.) 83; 22 A.J.LL, 867 (1928). 5 See below, p. 310. 

6A Manual of International Law 52 et seg. (3rd ed., 1952), and International Law, 
Vol. I (2nd ed., 1949). In the 3rd ed. of Vol. I (in the press) an attempt has been 
made to eliminate this shortcoming. 
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views as may be implied in the exposition which follows ought to be under- 
stood primarily as self-criticism for having accepted on trust any—more 
often than not—fallacious analogies from private law. 


I. In Quest or THE RULES on TITLE TO TERRITORY 


A clear understanding of the rules governing title to territory is made 
difficult by a number of factors which tend to becloud the actually operative 
rules. 

In the formative stage of these rules, state practice and doctrine 
showed a natural tendency to express such issues in terms of analogies 
from private law, and, in particular, Roman law. Even during this 
phase, titles jure belli served a warning of the inherent differences be- 
tween the laws of real property of highly integrated communities and the 
“analogous” field in the law of a loose and turbulent international society. 
Instead of being brushed aside as incongruous exceptions to an otherwise 
“‘nerfect’’? analogy, they deserved to be considered as pointers to the 
autonomy of these issues on the international plane. Even so ‘‘obvious’’ a 
loan from Roman law as the use of uti possidetis in the Latin American 
practice since the early nineteenth century is more indicative of the 
differences between this remedy in Roman law and its application on the 
inter-state level than of any supposed likeness between these institutions.’ 

Although international judicial institutions have contributed much 
to the elucidation of this topic, it is in the nature of the judicial process 
that they should view such issues from a particular angle. In the typical 
case, they are confronted with conflicting claims of two contestants. Thus, 
they are not primarily concerned with the elaboration of the general rules 
governing title to territory and their operative scope in relation to third 
states, but with the relative superiority of the evidence produced by one 
of the parties. While this is an inevitable and general feature of judicial 
proceedings, judicial reluctance to formulate generally applicable rules 
is more pronounced in disputes of this kind than, for instance, in the fields 
of international responsibility or the laws of war and neutrality. 

Moreover, the longevity of some of the subjects of international law 
brings with it the necessity of applying on a large scale rules of inter- 
temporal international law. Thus, different rules may have to be applied 
to the establishment, as distinct from the maintenance, of a title to terri- 
tory. The complexity of the situation itself tends to obscure the rules 
which at present govern this field. 

Finally, the complementary system of the Kellogg Pact and, first, the 
Covenant of the League of Nations and then the Charter of the United 
Nations, has affected the validity of territorial titles jure belli. On the 
surface, the outlawry of titles based on war other than war in sclf- 
defense and, according to some writers, even on the latter, has strengthened 
the case for analogies from private law and thus retarded the formulation 
of autonomous rules of international law in this field. 


T Seo below, p. 320. 
8 See further loc. oit, note 1 above, p. 327 et seq. 
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A dictum in the Anglo-Norwegian Fisheries Case (1951) has encouraged 
recent writers to call for a re-examination of the whole presentation of 
this topic and to carry further its emancipation from outlived categories 
of private law analogies.® In this dictum, the World Court had observed 
that the Norwegian system of fixing the baselines of Norway’s territorial 
sea had acquired legal validity by way of ‘‘historical consolidation’’ and 
thus become ‘‘enforceable as against all States.’’ 1° 

What does ‘‘historical consolidation’? mean? Especially in view of the 
qualifying adjective which accompanies the word consolidation, it would 
not be advisable to read into it any technical meaning which may be as- 
sociated with it in any particular system of municipal law. In the con- 
text in which it is used, it suggests a perfection of title, which originally 
was lacking, in the course of time in relation to a growing number of states 
and, ultimately, even erga omnes. As, in the particular case before the 
World Court, the Court put the emphasis on the historical aspect of this 
process, an analysis of titles to territory in historical perspective may assist 
in tracing the governing rules. 


II. Tue PROBLEM IN HISTORICAL PERSPECTIVE 


If early English state practice is typical of international law in the 
Middle Ages outside the Holy Roman Empire," the starting point is pre- 
legal sovereignty and the normaley of war in the absence of agreed states 
of truce and peace. In this primordial stage, effective control of a terri- 
tory and power to defend it was the title deed which, of necessity, counted 
most. Soon additional title deeds of a more pronounced legal nature made 
their appearance: treaties of cession, marriage settlements and claims based 
on hereditary rights to succession, with the borderline between the public 
and private law features of such claims as blurred as might be expected 
during the transition from feudalism to territorial sovereignty. With the 
growth of a network of political and economic treaties, a fair number of 
titles to particular territories received express or implied recognition. 
Conversely, reservations regarding territorial claims and protests against 
pretensions of other sovereigns became routine devices of diplomatie 
practice. 

From the Age of Discovery onwards, the problem had to be solved 
whether other states were prepared to accept the sweeping claims of first- 
comers in the field, even if fortified by Papal Bulls, to the newly dis- 
covered continents. Moreover, the aspirations of most of the sea Powers 
to exclusive control of large portions of the high seas had to be adjusted 
on a rational basis. Finally, after the Peace Treaties of Westphalia of 
1648, the settlement of territorial questions in multilateral treaties became 
a permanent feature of the great peace settlements at the end of each 
major war. 

oCh. de Visscher, Théories et Réalitiés en Droit International Publie 244-245 
(1953), 251-252 (2nd ed., 1955); and Johnson, Cambridge Law Journal (1955), p. 215. 
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Seen in this historical perspective, the consolidation of territorial titles 
appears in its proper context of the evolution and expansion of interna- 
tional society. Then, three essential features of this phenomenon become 
apparent. First, consolidation of title is normally a gradual process. 
Secondly, in the beginning, every title is necessarily a relative title, and 
its holder aspires to transform it into an absolute title. Thirdly, the 
more absolute a title becomes, the more it rests on multiple foundations. 
Its constituent elements may be as varied as the devices which, at any 
time, international law makes available for the purpose of making such 
a title valid against third states. 

In the relations between two states, the title deed may be a treaty of 
cession or marriage settlement. Other states may have given their con- 
sent to any particular territorial change by way of treaty and even 
strengthened such a title by their own guarantees. They may have recog- 
nized it in one way or another. They may have acquiesced in the transfer 
or not shown any interest in the matter. Some states may have con- 
sidered it necessary to reserve their freedom of action or refused outright 
to recognize such a transfer. Thus, in this hypothetical and synthetic 
ease which is an abstraction from the plenitude of material to be found in 
Rymer’s Foedera and other collections of relevant documents, a treaty of 
cession is an important element, but only one of the constituent elements, 
of title. To perfect it, evidence of recognition, consent, or at least ac- 
quiescence on the part of third states is required. 

The analysis of the problem in historical perspective puts the emphasis 
on consolidation of title as a process. Moreover, it underlines the two 
typical characteristics of titles to territory. It brings out their imitial 
relativity and the’growing multiplicity of their constituent elements in 
their movement towards absolute operation. Such an historical analysis 
also explains the unsatisfactory character of any attempt to put the oper- 
ative rules into the strait jacket of private law analogies. Owing to the 
existence of a central authority in highly developed communities, absolute 
titles in such legal systems can be granted with immediate effect erga omnes. 
International society lacks such a central authority. Thus, analogies from 
municipal law tend to attribute an inherently absolute character to rights 
which, prima facie, are initially relative rights. Moreover, the law of real 
property has its sometimes openly acknowledged, sometimes hidden, public 
law aspects. 

International customary law is an individualistic type of law and, inter 
partes, may be modified as its subjects see fit. As in the case of uti 
possidetis, some states may decide to treat original forms of acquisition of 
territory as derivative and bind themselves to refrain from employing 
certain modes of acquiring territory. While in the relations between two 
states a transfer of territory may be clearly derivative, from the point of 
view of third states the distinction between original and derivative titles to 
territory may be completely irrelevant. In order to prove the validity 
of any title in relation to them, other constituent elements of such a title 
may be much more relevant: consent, recognition or acquiescence. As the 
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scope and timing of such acts depend on the free will of third states, their 
simultaneity cannot be presumed. 

Overestimation of the significance of private law analogies tends to 
obseure the relativity of the value of the distinction between original and 
derivative titles in international law, the basie relativity of any title, the 
multiplicity of its constituent elements, and the character of consolidation 
as an essentially historical process. It is not, therefore, surprising that, 


~ by reliance on analogies from private law, it should be hard to find the 
. operative rules. 


Review of this issue in historical perspective provides the clue to the 
direction in which a more fruitful search may proceed. By way of a 


working hypothesis, it may be assumed that the operative rules are 
inot particular rules, but the rules governing the relevant fundamental 


principles of international law. At the same time the possibility re- 
mains open that in their application to the specifie problem of terri- 
torial titles the interaction of these rules may have produced more con- 
crete rules of a secondary character. Thus, we shall explore whether, 
without undue artificiality, the practice of international judicial institu- 
tions is intelligible in terms of an application of these primary rules of 
international law to territorial questions. Pending further verification 
of their usefulness, accepted terms such as occupation, accession or cession 
will be used merely to illustrate the factual situations which are typically 
associated with such primarily doctrinal molds. 


III. Tae RULES Governine TITLE to TERRITORY 


The seven fundamental principles of international law are those of 
sovereignty, recognition, consent, good faith, self-defense, international re- 
sponsibility and the freedom of the seas. The question to be answered 
in this section is whether and how far the rules underlying any of these 
principles can claim to be the rules governing titles to territory. 


A. SOVEREIGNTY 


The actual exercise of territorial jurisdiction tends to create a pre- 
sumption in favor of the right to exercise such jurisdiction. If such a 
de facto exercise of jurisdiction is continuous and, in relation to other 
states, peaceful, that is to say, not contested, such a position is ‘‘as good as 
a title.’’** In any case, it is superior to any inchoate title such as one 
by discovery or claims based on mere contiguity of territories.1% De facto 
exercise of jurisdiction also prevails over a naked title of sovereignty if 
such an abstract title remains unimplemented by any actual display of 
state authority.™ 

(1) Addition of Land by Natural Causes. Owing to natural events, 
land may be added to the seashore, river deltas formed or the bank of a 
river increased or diminished. This may happen gradually or suddenly. 


12 Palmas Island Case (1928), 2 Int. Arb. Awards 829 at 839. 
18 Ibid. 855. 14 Ibid. 846. 
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Liberal use of the elaborate terminology of Roman law—accession, ac- 
cretion and avulsion—in the doctrine of international law has obscured 
the tact that these terms have no technical meaning and are not neces- 
sarily accurate abstractions from the governing rules. This is not to deny 
that certain similarities between these situations exist. They lie, however, 
in the identity of the underlying natural phenomena, and not in the 
operative rules. 

In the case of the addition of land to the seashore, the maritime frontiers 
move automatically outwards because the baseline of the territorial sea is 
determined by reference to the low-water mark. Moreover, the coastal 
state is the only state which can accomplish its ‘‘effective apprehension.’’ 13 
The same applies to river deltas and new islands in the maritime belt of 
a coastal state. 

In relation to boundary rivers, judicial authority on the international, 
as distinct from the federal, level is scanty. In state practice, however, 
the rule is widely accepted that, in the absence of any treaty arrangement 
to the contrary, the middle of the river forms the international boundary. 
On the basis of a considerable treaty practice which corresponds to common 
sense, the middle of a navigable river is not determined mechanically, but 
functionally, that is to say, is constituted by the center of the main 
channel of the river or the thalweg. 

If additions to one river bank occur, the state which controls the river 
bank automatically assumes control over the new land. The presumption 
which results from such effective control operates in favor of the con- 
tiguous state. In the Palmas Island case (1928) Judge Huber has 
clearly stated the ratio of this rule. The new land accrues to a ‘‘portion 
of territory where there exists an actual sovereignty capable of extending 
to a spot which falls within its sphere of activity.’’ 1° 

If a river abandons its old bed altogether, the international frontier 
remains unchanged. It remains in the middle of the deserted river bed. 
The ratio of this rule is that, once the land formerly occupied by the river 
is exposed, each of the states which formerly was able to exercise some 
jurisdiction over the river bed and the water above it is now in a much 
stronger position to exercise such jurisdiction. Moreover, as distinct from 
the case of gradual accretion of land to one of the river banks, the status 
quo ante can be easily ascertained. In the Chamizal Arbitration (1911) 
both Mexico and the United States accepted these rules as conforming to 
existing international law.” The award itself, however, turned on the 
interpretation of the treaties concluded between the two countries regard- 
ing the Rio Grande and the Rio Colorado. Moreover, the United States 
refused to accept the award. Thus, the admissions made by the parties 
are probably the only feature of this ease which is of general significance. 

The title to newly created land rests primarily on the unilateral as- 
sumption of jurisdiction in situations in which, for all practical purposes, 
the territorial sovereign has a monopoly of such changes. In cases other 


13 Ibid. 839. 16 Ibid. 
175 AJL. 785 at 793-794 (1911). 
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than the complete abandonment by a river of its former bed, difficulties of 
establishing evidence to the contrary and following up claims in abstracto 
by effective occupation on the part of any other state tend to lead to 
acquiescence. Circumstances of this kind have permitted the formation 
of a rule to the effect that the accretion of land in the situations described 
above leads to its incorporation into the adjacent existing territory. 

(2) Acquisition of Unclaimed or Abandoned Territory. It follows from 
the exclusiveness of international law that rights and duties under in- 
ternational law exist only between subjects of international law. Thus, if 
territories are inhabited by communities which lack international per- 
sonality and are not claimed by any other subject of international law, 
or are abandoned by a former sovereign, the unilateral assumption of 

‘ jurisdiction over such territories by a subject of international law is an 
effective root of territorial title.1® 

Whether such communities outside the pale of international law submit 
peacefully or otherwise is irrelevant. As the World Court held in the 
Eastern Greenland case (1933) between Denmark and Norway, it would 
be inappropriate to describe the forcible subjugation of such territories as 
conquest, for 


conquest only operates as a cause of loss of sovereignty when there is 
war between two States and by reason of the defeat of one of them 
sovereignty passes from the loser to the victorious State. 


In this passage state stands for a subject of international law. Moreover, 
on the level of organized international society, this dictum only applies 
subject to serious qualification.” It confirms, however, that in the first 
place title to territory acquired in whatever manner from objects of inter- 
national law rests on unilateral assumption of territorial jurisdiction. 

If a subject of international law abandons its exercise of territorial 
jurisdiction over a territory, any other subject of international law is 
free to establish there its own jurisdiction. This was the ratio decidendi 
of the Clipperton Island case (1931) between France and Mexico. At 
the time when France occupied the island, it was territorium nullius, for 
no other subject of international law had exercised effective territorial 
jurisdiction there before, or at the time of, the occupation. Thus, ir- 
respective of additional constitutive elements which may be required to 
perfect a title based on occupation,” the basic root of such a title is uni- 
lateral and effective assumption of jurisdiction. 

(3) Debellatio. If, as the result of legal, as distinct from illegal, war,” 
the international personality of one of the belligerents is totally destroyed, 
victorious Powers may do one of three things. They may annex the terri- 
tory of the defeated state or hand over portions of it to other states. They 
may leave it untouched as territorium nullius to be occupied by any other 
subject of international law. Finally, they may create and recognize one 


18 Eastern Greenland case (1933), P.C.I.J., Ser. A/B, No. 53, p. 50. 

19 Ibid. 47. 20 See further loc. cit. note 8 above. 
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1957] TITLE TO TERRITORY: RESPONSE TO A CHALLENGE 315 


or several new subjects of international law in the area or, inter se and in 
relation to any other subject of international law which is prepared to 
accept such an assertion, one or several of such new entities as successors to 
the defunct entity. 

During the interim state of the occupation of Germany in the wake of 
the second World War, the Occupying Powers chose to treat Germany as 
an international entity of its own. By way of unilateral assumption of 
jurisdiction they established a co-imperium, exercised both jointly and 
severally in the respective zones of occupation. In the relations between 
the Western Powers and the Soviet Union, this co-imperium still con- 
tinues with regard to Germany as a whole and Berlin. For all other 
purposes, the Western Powers have recognized the Federal Republie as the 
suecessor to the Third Reich. Similarly, the Soviet Union and her allies 
have recognized Eastern Germany as an independent state, and, in 1956, 
the Soviet Union also recognized the Federal Republice of Germany. 

The Nuremberg International Military Tribunal (1946) relied heavily 
on the co-imperium of the Occupying Powers over Germany as one of the 
foundations of its own jurisdiction. After the unilateral assumption of 
“supreme authority” in Germany,” the Occupying Powers were not con- 
fined to the exercise of their rights under international law in relation to 
war criminals. The London Protocol of 1945, in which the Occupying 
Powers determined the Tribunal’s powers, constituted an 


exercise of the sovereign legislative power by the countries to which the 
German Reich unconditionally surrendered; and the undoubted right 
of these countries to legislate for the occupied territories has been 
recognised by the civilised world .. . 

The Signatory Powers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the 
Trial. In doing so, they have done together what any one of them 
might have done singly; for it is not to be doubted that any nation 
has the right thus to set up special courts to administer law.” 


Thus, irrespective of whether the Tribunal’s Charter was in accordance 
with international customary law as it then stood, the law administered 
by the International Military Tribunal constituted overriding German 
municipal law, laid down by the Oceupying Powers in the exercise of their 
co-imperium over Germany. 

(4) The Meaning of Effective Control. In each of the cases discussed 
above, the essential element is effective control of the territory in question. 
It is an element of title which is of central importance for purposes of both 
the acquisition and maintenance of title. 

What amounts to effective occupation varies from place to place. In 
cases of islets and rocks, or jungle country, limits are set to physical ap- 
propriation.2”? In that of a relinquished and uninhabited island, as Clip- 
perton Island, an initial display of sovereignty may suffice even to main- 


24 Cmd. 6648 (1945), pp. 2 and 7; 39 A.J.I.L. Supp. 171 (1945). 
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tain the title unless evidence of any subsequently expressed intention to 
abandon such jurisdiction is forthcoming.” Normally, however, effective 
possession manifests itself by the establishment of proper state machinery 
for purposes of defense and administration of the occupied territory and _/ 
the actual display of state jurisdiction. In the Eastern Greenland (1933) 
and Minquiers and Ecrehos (1953) cases, the World Court discussed 
typical forms of such exercise of state jurisdiction.”® 

As long as the fact of exercise of state jurisdiction and the intention 
to exercise such jurisdiction exist, the complete establishment of terri- 
torial sovereignty may be a prolonged process of a ‘‘progressive intensi- 
fication of State control.’’*° It is neither feasible nor necessary that such 
jurisdiction should be exercised at every moment in every part of the 
territory in question. As Judge Huber put it in the Palmas Island case 
(1928) : 


The intermittence and discontinuity compatible with the maintenance 
of the right necessarily differ according as inhabited or uninhabited re- 
gions are involved, or regions enclosed within territories in which sov- 
ereignty is incontestably displayed or again regions accessible from, for 
instance, the high seas.%2 


Similarly, in the Minquiers and Ecrehos ease (1953), Judge Basdevant 
emphasized in his separate opinion that to exercise effective military con- 
trol did not necessarily mean garrisoning practically uninhabited or un- 
inhabitable places, but that, for this purpose, power to hold such areas 
at will and to prevent other states from occupying them was sufficient.*? 
Furthermore, it depends entirely on local needs to what extent state 
jurisdiction and control need be exercised in smaller and less important 
isles in a group of islands, whether or not they constitute an archipelago.: 

Acts of individuals by themselves are no substitute for the display of 
state authority. Unless authorized in advance or subsequently ratified, 
the activities of individuals can be neither attributed nor imputed to the 
state whose nationals they are.** 


B. RECOGNITION 


The pliability of recognition as a general device of international law 
makes recognition an eminently suitable means for the purpose of es- 
tablishing the validity of a territorial title in relation to other states.®* 
However weak a title may be, and irrespective of any other criterion, recog- 
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nition estops the state which has recognized the title from contesting its 
validity at any future time. 


In the Palmas Island case (1928) Judge Huber incorporated recognition 
in his definition of territorial sovereignty as 


in general, a situation recognized and delimited in space, either by 
so-called natural frontiers as recognized by international law or by 
outward signs of delimitation that are undisputed, or else by legal 
engagements entered into between interested neighbors, such as fron- 


tier conventions, or by acts of recognition of states within fixed 
boundaries.°¢ 


In the case of the Jaworzina Boundary (1923), the World Court treated 
recognition as one of the constituent elements of territorial title: 


“Vhen, as a result of the European War and the dissolution of the 
Austro-Hungarian Monarchy, Poland and Czechoslovakia were re- 
established as independent States, their frontiers were, generally 
speaking, indicated by the same historical and ethnological factors 
which had led to their reconstitution. The necessity remained, how- 
ever, either for a formal pronouncement with regard to the extent of 
the territories respectively allocated to the two States above-mentioned 
or for a settlement of territorial questions in regions where, owing to 
special circumstances, the historical or ethnological frontier remained 
uncertain or met with difficulties which prevented the parties con- 
cerned from voluntarily accepting it.5” 


Again, in the Eastern Greenland case (1933) the World Court drew on 
this root of title: 


A second series of undertakings by Norway, recognising Danish sov- 
ereignty over Greenland, is afforded by various bilateral agreements 
to which both Denmark and Norway were Contracting Parties, in 
which Greenland has been described as a Danish colony or as forming 
part of Denmark or in which Denmark has been allowed to exclude 
Greenland from the operation of the agreement.*® 


The significance of these dicta consists in the fact that international 
judicial institutions do not work on the assumption of any one element of 
title producing an absolute effect erga omnes. 

Recognition creates an estoppel in the relations between the state making 
such a unilateral declaration and its addressee. Subject to one reserva- 
tion, recognition of the territorial claims of another state cannot affect 
adversely the legal position of the effective occupant.® The proviso which 
must be made is that such a recognition of the claims of another state 
deprives the state which is in actual control of the territory of the chance 
of obtaining recognition of its own rights. 

The impact of recognition on territorial titles does not exhaust itself in 
proving the relativity of such titles and offering a means of making such 
titles absolute. Persistent refusal on the part of the preponderant 
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majority of states to recognize territorial claims in forms which, in princi- 

iple, are unacceptable to other states, has contributed decisively to the 
shaping of the actually operative rules and the evolution of inter-temporal 
‘law in this field to its present state. 

Thus, a gradually growing disinclination on the part of states to 
recognize claims to title based on discovery alone, and not completed by 
effective occupation, has reduced discovery to an inchoate title.*® In the 
case of titles founded on mere contiguity, the same process has repeated 
itself. Even if a claim resting on contiguity is combined with an appeal 
to ‘‘natural’’ frontiers, preference is given to ‘‘even isolated acts of 
display of sovereignty.” ^ In present-day international law, ‘‘title of 
contiguity, understood as a basis of territorial sovereignty, has no founda- 
tion in international law.’’*? In both cases, the lack of precision of any 
such claim militates against its recognition as a root of territorial title.** 

Thus it emerges that the device of recognition can be employed as an 
independent root of title. Moreover, the discretionary power of states 
to grant or refuse recognition of territorial claims has decisively shaped 
the operative rules on the prerequisites of title. The widespread use of 
non-recognition for the purpose of denying claims based on mere dis- 
covery or contiguity has displaced these criteria as constitutive elements 
of title to territory, and greatly assisted the element of effective control to 
acquire its prominent place among the roots of title. 


C. THE PRINCIPLE OF CONSENT 


Consent under this heading will be understood in its most compre- 
hensive sense.** It includes not only consent expressed in formal treaties 
and explicit informal undertakings such as the Ihlen Declaration, but 
also any form of silent consent such as acquiescence or toleration. 

A treaty of cession is the most unequivocal way in which a state may 
express its relinquishment of all territorial claims to a territory.*® 

In the course of the evolution of international law, conquest as such has 
been reduced in cases other than debellatio * from a constitutive element 
of title to an inchoate title.** In present-day international law, it is by 
itself not sufficient to transform wartime occupation into a transfer of 
sovereignty.*® Even in the relations between belligerents, not to speak 
of third states, the title requires to be consolidated by positive acts of 
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recognition or consent or, at least, by acquiescence of the former terri- 
torial sovereign. 

Moreover, states are free to undertake obligations by way of treaty not 
to attempt to attain or recognize the transfer of territory by threat or 
use of force. It depends on the interpretation of such treaties as the 
Kellogg Pact, Article 10 of the Covenant of the League of Nations or 
Paragraph 4 of Article 2 of the United Nations Charter whether, in this 
way, the parties meant to establish an international quasi-order or jus 
cogens which would deprive them of their capacity to make treaties inter se 
in contravention of the rules laid down in these treaties.°° However tais 
may be, parties to these treaties are bound at least not to recognize titles to 
territory obtained in contravention of such treaty obligations and thus put 
the seal of their own approval on breaches of these obligations. At this 
point, the rules underlying the principles of consent and recognition inter- 
act on one another. By consent states have limited their discretion to assist 
in giving an absolute operation to certain, at the most, relative titles. 

Within the limits of such an international quasi-order, sovereign states 
are free to transfer any of their own territories to one another. Inter- 
national law prescribes no particular form in which a cession of territory 
must take place. All that matters is that the cession takes place with the 
full ‘‘consent of the Governments concerned.’’*t Unless anything to the 
contrary is expressly agreed, a cession becomes effective only with the 
actual transfer of sovereignty. The World Court emphasized this point in 
its Judgments on Certain German Interests in Polish Upper Silesia (1926) 
and on the Lighthouses in Crete and Samos (1937). Until the date of the 
‘entire disappearance of any political link’’ with the ceding state, the 
sovereignty over the ceded territory remains with the ceding state. In 
exceptional circumstances, as when the transfer depends on a plebiscite, 
this date may be subsequent to that of the cession treaty coming into 
force.®? 

As the Permanent Court of Arbitration held in the Grisbadarna case 
(1909) between Norway and Sweden, the cession of territory automatically 
includes the appurtenances of territory. Thus, for example, in the case 
of the cession of land territory, it would include the accessory maritime 
territory. 

A cession may be made dependent on the fulfillment of a suspersive 
condition. In the case of a cession subject to a plebiscite confirming the 
cession, it may even happen that the frontiers of the ceded territory can be 
determined only subsequent to the plebiscite. The same applies to treaties 
which entrust the determination of certain frontiers to an international 
commission or to the decision of a third party. In such cases, as affirmed 
by the World Court in the Mosul case (1925), the cession is not ineffective 
owing to any indefiniteness in the agreement: 

50 See further loc. cit. note 1 above, p. 376 et seg. 
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renunciation of rights and title is suspended until the frontier has 
been determined, but it will become effective, in the absence of some 
other solution, in virtue of the binding decision." 


, The rules underlying the principle of consent may also be put to other 
juses as, for instance, to modify or exclude otherwise relevant roots of 
‘title. Thus, in the Minquiers and Ecrehos case (1953), the World Court 
interpreted the compromis between France and the United Kingdom so 
as to exclude from consideration the possibilities of either of the parties 
having acquired jurisdiction over these islands as territorium nullius or 
these islands being under the condominium of both parties.55 In these 
circumstances, the issue was reduced to a question of preponderance of 
evidence which related ‘‘directly to the possession of the Eerehos and 
Minquiers groups.’ 58 On this basis, all that remained to be done was to 
‘‘appraise the relative strength of the opposing claims to sovereignty” 
over these islands,’ 

An illustration of the use of consent for purposes of excluding reliance 
on acquisition of territorium nullius or titles jure belli is the practice em- 
bodied in a number of bilateral treaties and constitutions of Latin Ameri- 
can countries and known as the rule of uti possidetis. This term is not 
meant to suggest reliance on the Interdictum uti possidetis in Roman law, 
but to express the intention of those Latin American countries which had 
formed part of the Spanish Colonial Empire that, whenever possible, their 
international frontiers should follow the former administrative colonial 
frontiers. Thus even territories which in fact had never been occupied 
either by Spain or any of the Latin American Republics were ‘‘by common 
consent considered occupied in law from the first hour’’ by these newly 
created states. 

In the Award in the Colombia-Venezuela Boundary Arbitration (1922), 
the Swiss Federal Council pointed out that in this way, ‘‘encroachments 
and unseemly attempts at colonisation from across the frontier as well as 
occupations in fact became without importance and without consequence 
in law.’ Moreover, the rule of uti possidetis was not only meant to ex- 
clude any form of original title in the relations between Latin American 
states, but was also intended to exclude recognition of territorial titles 
which non-American states might desire to acquire on the American 
Continent.** In this respect, the rule of uti possidetis anticipated the 
Monroe Doctrine in Central America by more than a decade and in South 
America by two years. 

In the Guatemala-Honduras Boundary Arbitration (1933), the Special 
Boundary Tribunal emphasized the uncertainties of the rule of uti possi- 
detis. It left open the issue whether possession in 1821 meant de facto 
or de jure possession. The Tribunal resolved this question by reference 
to the test whether one or the other of the colonial units, which subse- 


54 P.C.I.J., Ser. B, No. 12, p. 22. 

55 [1953] I.C.J. Rep. 52; 48 A.J.LL. 316 (1954). 

56 [1953] I.C.J. Rep. 57. 87 Ibid. 67. 
58 1 Int. Arb. Awards 223 at 228. 


1957] TITLE TO TERRITORY: RESPONSE TO A CHALLENGE 321 


quently became independent states, had exercised administrative control 
in the area in dispute ‘‘pursuant to the will of the Spanish Crown.” 
Even so, the Tribunal found it diffieult to determine the actual frontier 
line, for at the crucial date of 1821 much of this region had remained un- 
explored and, in fact, the Spanish Colonial Administration had never fully 
determined these frontiers nor established in large parts of this border 
zone even a ‘‘semblance of administrative authority.’ 5° 

By consent, states may also impose on one another duties which surpass 
those of international customary law and with which parties to such 
treaties have to comply in order to acquire an internationally valid title 
to territory. Thus, under Article 34 of the Act of Berlin of 1885, signa- 
tories undertook to notify one another of acts of taking possession of terri- 
tories on the coasts of Africa in order to enable other parties to make good 
any claims of their own. As was emphasized in the Clipperton Island 
case (1931), this additional duty was entirely a creation of treaty law and 
‘presupposed an occupation which had already taken place and was 
already valid’ under international customary law.® Between the sig- 
natories of the Convention of St. Germain of September 10, 1919, which 
does not contain any corresponding provisions, the Act of Berlin of 1885 
has been abrogated and the position under international customary law 
restored. 

Whether silence should be interpreted as tacit consent depends entirely 
on the circumstances of the individual case. Notification of an oceupa- 
tion or treaty of cession to a third state serves the purpose of an invitation 
to recognize or to challenge the claim of the notifying Power. With the 
passing of time, silence tends to be interpreted as acquiescence or tolerance. 
If, without opposition, jurisdiction has been exercised over a prolonged 
period, the title has acquired absolute validity. The explanation lies in 
the interplay of the rules underlying the principles of consent and good 
faith. Such a state of affairs may have existed so long that it can be 
described as immemorial possession. In the Meerauge Arbitration (1902) 
between Austria and Hungary, this has been defined as possession which has 


lasted for so long a time that it is impossible to furnish the proof of a 
different situation and which no person can remember having heard 
spoken of. Besides, such possession should be uninterrupted and un- 
contested. It goes without saying that such possession should also 
have lasted up to the moment when the dispute and the conclusion of a 
compromis took place.*? 


Aequiescence does not, however, require compliance with so stringent a 
test. Since the Palmas Island (1928) and Eastern Greenland (1933) cases, 
it may be taken as good law that it suffices if, in relation to third states, the 
exercise of jurisdiction, is peaceful. 

In the Palmas Island case, Judge Huber explained the special meaning of 
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this term. Before any dispute on the validity of any particular title has 
arisen, the state in actual possession must have displayed its jurisdiction 


long enough to enable any Power who might have considered herself 
as possessing sovereignty over the island, or having a claim to sov- 
ereignty, to have, according to local conditions, a reasonable possibility 
for ascertaining the existence of a state of things contrary to her real 
or alleged rights.** 


Sometimes, the same idea is also expressed in the form that the exercise 
of territorial jurisdiction must be open and publie. If it is effective, and 
not merely fictitious, a ‘‘clandestine exercise of State sovereignty over an 
inhabited territory during a considerable length of time would seem to be 
impossible.’’ 35 

If the conditions of effective, continuous and peaceful exercise of terri- 
torial jurisdiction are fulfilled, a relative title grows into an absolute title 
which is valid erga omnes.® Acquisition of title in this manner may be 
called title by way of acquisitive prescription. It shares with extinctive 
prescription the legal effect of creating an estoppel against third states 
whose claims have become stale.®? 

The composite nature of any title based on acquisitive prescription be- 
comes evident from the fact that it rests on the interplay of rules underly- 
ing the principles of sovereignty, consent and good faith. Like any form 
of prescription, it derives its justification from the difficulties, which 
grow with the passing of time, of furnishing evidence of matters lying 
far back," from the tendency not to change a ‘‘state of things which 
actually exists and has existed for a long time’’ ® and the strength of the 
primary constituent element of title, that is to say, exercise of effective 
jurisdiction as compared even with rights of sovereignty in the abstract.” 

Before the international quasi-order of the Kellogg Pact and the League 
of Nations and, subsequently, the United Nations came into operation, it 
was possible to argue that mere paper protests were not sufficient to main- 
tain indefinitely the right of a state to any of its territories effectively 
occupied by another state. However this may have been, even then pro- 
tests and reservations precluded the presumption of consent. Under this 
complementary quasi-order, states have not only renounced the threat 
or use of force in cases other than self-defense, but have also undertaken 
the positive obligation to ‘‘settle their international disputes by peaceful 
means in such a manner that international peace and security and justice 
are not endangered.’’7* In these circumstances, much is to be said for 
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the view that, in order to maintain a claim to territory, a mere reservation 
of rights or protests do not suffice for an indefinite period. The state con- 
cerned must supplement such action by evidence of having made every 
effort to induce the state in possession to agree to the peaceful settlement of 
the dispute by one of the ways enumerated in Article 33 of the Charter 
of the United Nations. 

In one case, however, it is clear that silence does not amount to acquics- 
cence. If third states purport to dispose by treaty of a territory which 
is under the effective jurisdiction of another state, notification of such a 
treaty to the territorial sovereign does not create any obligation to react 
to such a challenge."? At the most, such a treaty signifies that, in relation 
to the contracting parties, the title of the effective oceupant remains a rela- 
tive title. 

This position may be expressed in the terms that a state cannot transfer 
more rights than it itself possesses,’ but only subject to some qualifications, 
Even if a state transfers only such rights as it possesses, this by itself is 
not sufficient to convey an absolute title. Moreover, if the territorial 
sovereign acquiesces in the purported transfer by relinquishment of its own 
jurisdiction, third states can in effect transfer rights which they themselves 
do not possess. Thus, the maxim “‘Nemo dat quod non habet”? sums up 
somewhat tersely the legal result which is achieved by the interplay of 
rules underlying the principles of sovereignty, consent and recognition. 


D. RULES UNDERLYING THE OTHER FUNDAMENTAL PRINCIPLES OF 
INTERNATIONAL LAW 


In connection with the discussion of the rules on recognition and consent, 
the réle of the rules governing good faith in relation to territorial titles 
has already been sufficiently emphasized. Their uniform function is to 
ereate estoppels which prevent states from contesting titles which they 
have recognized or in which they have acquiesced. 

The rules underlying the principle of self-defense, coupled with those 
governing consent, provide the test by which may be judged the validity 
of titles jure belli. 

The rules on international responsibility have influenced those on terri- 
torial titles in a more subtle way. Even if states are not themselves di- 
rectly interested in any particular territory, they are concerned with hav- 
ing an identifiable addressee of international claims under treaties and 
international customary law. Im order to obtain redress for their na- 
tionals, they can appeal effectively only to the state which exercises real 
control over the territory in question. Thus, this typical interest of other 
states tends to act as an incentive to a state which claims a territory as 
its own to exercise effective control over it. Conversely, the effective exer- 
cise of territorial jurisdiction acts as an inducement to other states to 
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treat as the sovereign the state which exercises such jurisdiction rather 
than any state which is unable to protect their interests. 

In short, in a system of co-existing sovereign states, the rules underly- 
ing the principle of international responsibility tend to work in favor of 
territorial titles based on effective occupation. In the Palmas Island case 
(1928), Judge Huber referred to this nexus when, in one place, he defined 
effective occupation as one which ‘‘offers certain guarantees to other States 
and their nationals.’’ 1° 

Finally, the rules governing the principle of the freedom of the seas are 
relevant, at least by way of contrast. The refusal to recognize quasi- 
territorial claims to the high seas has been the decisive formative agency in 
shaping the rule that the high seas are res extra commercium. While, in 
the initial phase of this rule, it was supported by an apparent inability 
of maritime Powers to make good by effective control their extravagant 
claims to sovereignty over portions of the high seas, this raison d’étre of the 
rule gradually lost its significance. Although impaired by acquiescence 
in inflated claims to the continental shelf and territorial seas,’’ the rule still 
rests ultimately on the firm refusal of states to recognize encroachments on 
this fundamental rule. 

Thus, it appears that the practice of international courts and tribunals 
fits easily into a pattern which dispenses completely with analogies from 
private law. It then emerges that titles to territory are governed pri- 
marily by the rules underlying the principles of sovereignty, recognition, 
consent and good faith. By the interplay of these rules, relative titles 
may be transformed into absolute titles. The more absolute a title be- 
comes, the more apparent becomes the multiplicity of its roots. In the 
typical case it is the result of a gradual process in time which the World 
Court has aptly described as historical consolidation of title. 
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The Soviet Union, since its inception in 1917, has been the world’s largest 
source of refugees and displaced persons. This in itself would be sufficient 
motive to examine the Soviet attitude towards this category of individuals, 
but apart from mere quantity, the question is of interest, too, for other 
reasons: Russian refugees? were the cause and the first subjects of inter- 
national legal attempts to solve the problem; Soviet policies toward them 
have been unusual at all times, resulting in some bold innovations in inter- 
national law; and most refugees and displaced persons at present come 
from behind the Iron Curtain,? thereby involving the Soviet Union and its 
satellites, whose policies are influenced by and modeled on the Soviet 
experience. 


I. ATTITUDE OF THE Soviet Union TOWARDS Former 
Russian Citizens ABROAD, 1917-1939 


Writing in 1951 on the question of post-World War I refugees, a leading 
Soviet jurist, O. E. Polents, affirmed: 


The problem of refugees and displaced persons substantially boils down 
to a guarantee of the earliest return of these persons to their country.® 


Yet, as we shall see, at the time of the problem speedy repatriation was not 
the principal solution in the Soviet Union’s policy toward Russian citizens 
in exile. 

“The largest post-war group of political refugees was that of the 
Russians, who poured into adjacent states after the Revolution and the 


* This paper is a result of work done under a special study as Research Assistant 
in the Department of Political Science at the University of California at Los Angeles. 
The author is greatly indebted to Professor Robert G. Neumann for his suggestions on 
the original draft of this article. 

As far as possible the documentation was done from Soviet materials and the transla- 
tions from Russian have been made to follow the original as closely as possible. 

1¥For the sake of this study the definition of ‘‘Russian refugee’? used is the one 
adopted by the League of Nations, May, 1926: ‘‘ Any person of Russian origin who 
does not enjoy or no longer enjoys the protection of the Government of the USSR and 
who has not acquired another nationality.’ 

2The recent flight of more than 150,000 persons from Hungary in the wake of the 
revolt, which certainly is at this time the most actual and tragic problem of refugees 
from Soviet oppression, has served to fix the spotlight on a process which, though 
never previously attaining the floodlike dimensions of the last few months, has been 
continuous since 1945 and has involved many thousands. 

8 Akademiya Nauk SSSR, Institut Prava (Academy of Sciences of the U.S.S.R., 
Institute of Law), Mezhdunarodnoe Pravo (International Law) 245 (Moscow, 1951). 
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Civil War.’’* At the end of World War I and up to 1921, between one and 
two million souls left Russia.5 ‘‘The political and economie repercussions 
of the World War, which intensified the refugee problem so enormously, 
universally affected the countries which had to meet the problem,” * which 
became too vast to be taken care of intelligently through piecemeal meas- 
ures. The question had become one for the international community as a 
whole; therefore 


League intervention was first requested by various international 
relief organizations in 1921, on behalf of the million or more emigrés 
who fied from Russia at the time of the Soviet Revolution. The re- 
quest, addressed to the Council, asked for help to deal with the 
juridical and material conditions of the refugees.’ 


With the nomination on August 20, 1920, of Dr. Nansen as ‘‘High Com- 
missioner on behalf of the League in connection with the problem con- 
cerning Russian refugees in Europe,’’ new solutions were sought to supple- 
ment the right of asylum, which ‘‘has been the basis for the immediate 
relief of vast numbers of refugees, even though they cannot claim it as a 
right.” 8 

The main causes of the refugee movement from Russia in the years 1918- 
1922 ° were the Bolshevik Revolution of November, 1917, the collapse of the 


4L. W. Holborn, ‘‘The Legal Status of Political Refugees, 1920~1938,’? 32 A.J... 
681 (1938). 

5 By the very nature of the problem, statistics are not very reliable and estimates 
vary considerably. J. H. Simpson, The Refugee Problem, Report of a Survey 62 
(London, 1939), estimates the number at about one million; H. von Rimscha, Der 
Russische Biirgerkrieg und die Russische Emigration 50-51 (Jena, 1924), puts the 
number at close to 3 million; Dr. Nansen, Report on the Work of the High Commission 
for Refugees, September 4th, 1923 (League of Nations Doc. A.30.1923.XII), quotes 
1% million, as also do E. M. Kulischer, The Displacement of Population in Europe 
(International Labour Office, Studies and Reports, Series O, No. 8, Montreal, 1943), 
p. 39; D. Thompson, Refugees, Anarchy or Organization? 15 (New York, 1938); 
and N. Bentwich, ‘‘The International Problem of Refugees,’? Geneva Special Studies, 
Vol. VI, No. 5, p. 17 (1935). Soviet and émigré authors put the number at 2 million. 
See P. T. Jurid and N. A. Kovalevsky, Ekonomicheskaya Geografiya S.S.S.R. (Economie 
Geography of the U.S.S.R.) (Moscow, 1934), Vol. I, pp. 73, 78; and V. K. Davatts, 
Russkaya Armiya na Chuzhbine (The Russian Army Abroad) 12 (Belgrade, 1923). 
2 million is also the number given in the American Red Cross Report for the Year 
Ending 30 June 1923, p. 69. The United Nations’ A Study of Statelesaness 7 (New 
York, August, 1949), gives for 1922, 718,000~-772,000 Russian refugees in Europe and 
about 95,000 in the Far East. 6L. W. Holborn, loc. cit. 

1N. Bentwich, loc. cit. 2. 

8A. Raestad, ‘‘Statut juridique des apatrides et des réfugiés,’? 39 Annuaire de 
VInstitut de Droit International 32 (I, 1936); see also A. N. Mandelstam, ‘‘Les 
dernières phases du mouvement pour la protection internationale des droits de ]’homme,’’ 
Extrait de la Revue de Droit International, 1933, No. 4, p. 4. Cf. F. Morgenstern, 
‘‘The Right of Asylum,’’ 26 Brit. Year Bk. of Int. Law 327 (1949): ‘‘According to 
general international law as at present constituted, the so-called right of asylum is a 
right of States, not of the individual.’? However, Art. 14 of the Universal Declaration 
of Human Rights reads: ‘‘Everyone has the right to seek and to enjoy in other 
countries asylum from persecution.’’ 

8 Smaller movements of refugees, such as the flight of the Mennonites in 1929 and 
1930, took place, but the bulk of the refugees escaped in the years 1918-1922. 
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White Guard armies in Russia in 1919-1920, the famine of 1921, and the 
final collapse of the counter-revolution in Siberia in 1922. The Russians 
abroad consisted primarily of three groups: (1) the purely political emigra- 
tion, including members of the Tsarist Government, different groups of the 
Provisional Government of 1917, individual opponents of the Red regime; 
(2) the military emigration, also predominantly political, and involving 
officers of the Imperial Russian Army, Cossack troops, personnel cf the 
military administration; and (3) the civil emigration, partly of political 
refugees, partly of middle-class and peasant elements ‘‘escaping for 
economic reasons.” 1° The predominantly political motives for the emigra- 
tion have tended to obscure two important features which link it to 
previous movements: one, that part of the flight over the frontiers to the 
West in 1921 and to the East in later years was due to the famine; ™ two, 
that the emigration included the Westward movement of great numbers 
of Jews and merely continued the historical mass flights of Jews which 
had started in the nineties and continued in the years preceding the war.” 
Besides the number of people involved, what distinguishes the post-1917 
emigration from the prewar movements is its primarily political motivation, 
the large proportion of military men among the émigrés, the new category 
of refugees, namely ‘‘economic dissidents,’ 18 and especially the reactions 
of the Soviet Government to this displacement of population. 


Internal Policy 


Up to the time of the Soviet Government’s Decree of December 15, 1921, 
the Russian exiles were stateless only de facto.1* They repudiated the 


10 J. H. Simpson, op. cit. 83-84; also T, Schaufuss, ‘‘The White Russian Refugees,” 
Annals of the American Academy of Political and Social Seience (henceforth abbr. as 
The Annals), May, 1939, p. 45. 

11 The partly non-political nature of the emigration is evidenced, too, by the measures 
taken in various countries, notably Poland, against these economie refugees. Sce 
Report on the Work of the High Commission for Refugees, League of Nations Doc, 
A.30.1923.XII, p. 14: ‘The Polish Government also felt compelled to make arrange- 
ments for the expulsion of a very large number of refugees who had entered its territory 
since October 1920 in an illegal manner. These refugees were alleged to have left 
Russia not on political grounds but for economic and other reasons, and were causing 
the Polish Government considerable embarrassment. The Polish Government felt 
constrained to take measures to remedy this situation and issued a decree providing 
for the expulsion of all non-political refugees by April 15th, 1923, but at the same 
time emphasized that all refugees who could establish that they were seeking refuge 
in Poland for political reasons would be allowed to remain.’’ 

12 J. H. Simpson, op. cit. 63-64. 

18 The expression is used by J. Vernant, The Refugee in the Post-War World 6 
(New Haven, 1953), in connection with post-World War II displaced persons, but 
seems to be just as applicable to certain categories of persons in 1917-1921. It also 
fits those ‘‘peasant victims of collectivization in the U.8.S.R.’’ who ‘‘fled between 
1929 and 1932, escaping individually to Poland, Rumania and the Baltie States.’’ 
J. H. Simpson, op. cit. 84. 

14 See the definition of de facto and de jure statelessness in United Nations, A Study 
of Statelessness 8-9. Not all stateless persons are refugees, but to be a refugee a 
person has to be either stateless de facto or stateless both de facto and de jure. This 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


new regime and were in fact repudiated by their country of origin, which 
turned its back on them and granted them neither admittance nor pro- 
tection. Their cireumstances were conditioned and pervaded by the 
consequences of this repudiation, which, however, was political, not legal," 
for de jure they remained Russian citizens: 


Prior to the formation of the Union, the citizenship of the peoples in 
the Soviet Republics was determined by legislative acts and by treaties 
and agreements entered into by these Republics, in accordance with 
which Soviet citizenship was imposed upon those former Russian 
“subjects”? who were not exempt in conformity with these acts or 
treaties.*® 


Moreover, the various Soviet Republics were linked by a series of treaties, 
conventions and agreements which tended in certain cases to extend the 
provisions of one Republiec’s legislation over the territory of all the others.” 
Thus the failure of any Republic to regard as foreigners former Russian 
citizens of its ethnic origin, or residing in its territory, resulted in their 
being considered citizens by all the other Republics. An additional factor 
guaranteeing continued Soviet citizenship was that none of the legislative 
acts of the various Republics contained any provisions for renunciation of 
citizenship, other than by individuals belonging ethnically to the border 
states to which the Soviet Union had renounced all claims to sovereignty in 
the Treaty of Brest-Litovsk, or those residing within the territory of the 
Republic at the time of the formal application for denaturalization.'® 


was recognized, too, by the definition of refugees adopted in the Arrangement of 
May 12, 1926, and later taken over in the Convention of 1933, which is based not on 
denationalization, but on the fact that the party ceases to enjoy the protection of his 
state of origin. See also the ‘‘Definition of refugees accepted by the Institute of 
International Law at the Brussels Conference in 1936,’’ 39 Annuaire de 1’Institut de 
Droit International 294 (IT, 1936), and United Nations Economic and Social Council, 
‘Text of the proposed draft Convention Relating to the Status of Refugees’’ (Doc. 
E/1618, Feb. 17, 1950), p. 12. 

18 J. L. Rubinstein, ‘‘The Refugee Problem,’’ 15 International Affairs 721 (1936). 

16 T. A. Taracouzio, The Soviet Union and International Law 82 (New York, 1935). 

17 Such, for example, was the effect of Art. 1 of the Ukrainian Statute on Foreigners 
of 1924 and Art. 1 of the Statute on Foreigners of the White Russian S.S.R. which read: 
t‘ As foreigners are to be regarded all persons in the White Russian S.S.R. who are not 
citizens of the White Russian S.S.R. or of any other Soviet Republic.’’ See Sobranie 
Uzakonenii i Rasporyazhenii R.K.P.U. (A collection of the laws and ordinances of 
the Uk.S.S.R.) par. 237 (Kharkov, 1924), and Sobranie Uzakonenii i Rasporyazhenii 
B.S.S.R. (A collection of laws and ordinances of the White Russian 8.S.R.), par. 148 
(Minsk, 1922) (hereafter the periodie issues of this series covering the legislation of the 
U.S.S.R. and the various Republics will be cited as Sobranie, followed by the name of the 
Republic and the year of issue). 

18 See the decree on denaturalization of Russian citizens issued by the Council of 
People’s Commissars of the R.S.F.S.R. on July 2, 1918, Sobranie R.S.F.S.R., 1917-1918, 
p. 595. Art. 2 of the Ukrainian decree of March 11, 1919, provided only for the 
renunciation of citizenship by persons of non-Ukrainian origin in the Ukraine, Sobranie 
Uk.S.S.R., 1919, par. 351. Art. 10 of the Constitution of the Far Eastern Soviet 
Republic of April 27, 1920, provided the right of denaturalization to persons ‘‘ residing 
in the Far Eastern S.S.R.,’’ as also did the Decree of the Council of People’s Com- 
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None of these provisions for voluntary loss of citizenship seem to have 
applied to former Russian citizens abroad ethnically not Polish, Finnish or 
Balt. 

In the early years of the Revolution and Civil War, the Soviet Govern- 
ment, therefore, looked on the émigrés as de jure Russian citizens who had 
never lost their citizenship or legally severed their allegiance to the Soviet 
Union. Prior to 1921 the Russian papers and documents issued by the 
Tsarist Government or the Provisional Government were sufficient valid 
evidence of Russian citizenship. Upon the consolidation of the Soviet 
regime and the near collapse of the counter-revolution, the turning-point 
in the status of Russians abroad came with the adoption by the Soviet 
Republics of a policy new both to the Soviet Government and to inter- 
national law, i.e., the involuntary mass denaturalization of former citizens 
of Tsarist Russia.1® The first step was the issuance of a Circular by the 
People’s Commissariat for Foreign Affairs on August 11, 1921, which 
authorized the representatives of the Soviet Government abroad to issue 
provisional identification certificates to persons ‘‘declaring themselves Rus- 
sian nationals.’ Then came ‘‘the decree and laws of 1921 and 1921”’ 
which ‘‘virtually denationalized all Russian refugees.’’*° The Decree of 
the Council of People’s Commissars of the R.S.F.S.R. of December 15, 
1921, practically identical to and superseding that of October 28, 1921," 
on ‘‘¥orfeiture of Soviet Citizenship by Certain Categories of Persons 
Residing Abroad,’’ provided for the loss of Soviet citizenship by: 


1. Persons who had resided abroad uninterruptedly over 5 years and 
who had failed to take out before June 1, 1922, their passports or cor- 
responding identification papers from Soviet representatives (this 
provision did not apply to countries in which there were no Soviet 
representatives). 

2. Persons who had left Russia after November 7, 1917, without the 
permission of the Soviet authorities. 

3. Persons who had voluntarily served in the Armies against the 
Soviets or participated in counter-revolutionary activities. 

4, Persons who had the right to opt for Soviet citizenship but had 
failed to do so. 








missars of the Georgian S.S.R. of July 11, 1922. See V. V. Egorev et al, Pravovoe 
Polozhenie Grazhdan i Yuridicheskikh Lits S.S.S.R. za Granitsei (Legal status of citizens 
and juridical persons of the U.S.S.R. abroad) 92, note 31 (Moscow, 1926). It is true 
that Art. 9 of the Statute on Citizenship of the R.S.F.S.R. of 1920 and Art. 11 of the 
Statute on Citizenship of the R.S.F.S.R. of 1931 seem to imply a possibility of voluntary 
denaturalization, but it would appear that this referred to rights acquired under specific 
treaties and agreements on option of citizenship. Sobranie S.S.S.R., 1920, and Sobranie 
$.8.S.R., 1931, I, p. 343. 

19 Cf. Charles De Visscher, Théories et Réalités en Droit International Publie (2nd 
ed., Paris, 1955): ‘‘Inaugurée par 1’U.R.S.8. dès 1921... cette pratique a fait de 
l’apatridie, autrefois considérée comme un accident et une anomalie, la condition de 
millions d’individus.’’ 

20 W, Adams, ‘‘ Refugees in Europe,’? The Annals, May, 1939, p. 43. 

21 Aecording to the Decree of Oct. 28, 1921, passports had to be taken out by 
March 1, 1922; the Decree of Dec. 15, 1921, extended the deadline to June 1, 1922. 
See Sobranie R.S.F.S.R., 1921, pp. 710-711, and ibid., 1922, I, pp. 7-8. 


330 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


5. Persons other than those in (1) who had resided abroad and 
failed to register before June 1, 1922, with Soviet representatives.”* 


The example of the R.S.F.S.R. was soon followed by the other Soviet Re- 
publies.22 In connection with these laws and ordinances it must be noted 
that considerable differences exist in the legislation of the individual Re- 
publics, both as to the provisions and as to the date of passage of the 
legislation, the Russian nationals being the first to lose their citizenship, 
the Caucasians being the last. Moreover, the laws made no mention of 
persons who left Soviet territory without permission after the promulgation 
or after the deadline for registration. This last point was, however, soon 
remedied by two Circulars of the People’s Commissariat for Foreign Af- 
fairs of April 10, 1928 (No. 89), and June 10, 1923 (No. 90), which de- 
prived such persons of diplomatic protection but not of their citizenship. 
Whereas those who left Russia prior to and during the Revolution and 
Civil War became stateless de jure, those leaving after the triumph of the 
Soviets, and therefore repudiating not Russian, but Soviet citizenship, were 
rendered stateless only de facto. 

With the formation of the Union in 1923 and the adoption of a new 
Union Constitution in 1924 the powers to legislate on citizenship were 
granted to the Union Government.” The previous policy of the various 
Republics on the involuntary loss of citizenship was reaffirmed and ex- 
tended further by the provisions of Article 12 of the Statute of 1924, 
which is so basic as to warrant its reproduction: 


The citizenship of the Union of S.S.R. is lost by: 

A—Persons who have been deprived of Soviet citizenship in con- 
formity with legislative acts of the Union Republics promulgated prior 
to July 6, 1923, or in conformity with the legislation of the Transcau- 
casian S.F.S.R.; 

B—Persons who left the territory of the Union of S.S.R. both with 
the permission of the U.S.S.R. or any of the Union Republics or with- 
out the same, and who have not returned or do not return upon the 
request of the authorities; 

C—Persons who have been released from Soviet citizenship in con- 
formity with the provisions of law; 

D—Persons expatriated by the decisions of the courts. 


This was the last legislative act of the Soviet Union on the subject of mass 
denationalization of its former citizens, for the statutes on Soviet citizen- 
ship of 1930 and 1931 contained no provisions on involuntary loss of 


22 Bee T. A, Taracouzio, op. cit. 119-120. 

23 Art. 8 of the Decree of the Council of People’s Commissars of the Georgian S.S.R. 
of July 11, 1922, provided for involuntary loss of citizenship by persons who had 
become citizens of a foreign state, and persons who had entered the service of a foreign 
state without permission of the Georgian authorities. V. V. Egorev et al., op. cit. 30. 
A Ukrainian decree of March 28, 1922, repeated almost exactly the R.S.F.S.R. decrees 
of Oct. and Dec., 1921, extending the time limit for registration to Jan. 1, 1923, 
Sobranie Uk.S.S.R., 1922, par. 237. The laws of the White Russian S.S.R. of 1922 
and the Transcaucasian S.F.S.R. of May 21, 1923, were similar to the R.S.F.S.R. 
decrees. Sobranie B.S.8.R., 1922, par. 48, and V. V. Egorev et al, op. cit. 35. 

24 Art. 1(u) of the Constitution of 1924. 

25 Sobranie 8.8.8.R., 1924, pp. 364-366, reproduced by T. A. Taracouzio, op. cit. 121. 
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nationality. The statute of 1924 unified and codified the measures taken 
by the individual Republics, added the concept of loss of citizenship due 
to failure to return upon the demand of the Soviet Government (the de- 
crees of 1921 merely provided for registration at consulates and embassies 
and did not mention return home), and extended the status of de jure 
statelessness to individuals who were rendered merely de facto stateless 
by the Circulars of April and June, 1923.76 

On the subject of voluntary loss of citizenship, the Government of the 
Union adopted and modified the previous policies of the individual Re- 
publics, which permitted renunciation of allegiance only with the express 
permission of the Government of the Republic ” or in accordance with the 
provisions of specific treaties on option of citizenship. Whereas the pre- 
Union laws of the separate Soviet Republics had permitted only the de- 
naturalization of Soviet citizens residing within the Republics, the statute 
of the Union of 1924, Article 18, merely provided for renunciation of Union 
citizenship, ‘‘only with the permission of the Central Executive Com- 
mittee of the U.S.S.R.,’’ without any reference to the place of residence 
of the applicant. Article 14 of the statutes of 1930 and 1931 allowed re- 
nuneiation of citizenship by persons within the Union by ‘‘the decree of 
the Presidium of the Central Executive Committee of the U.S.S.R. or by the 
Presidium of the corresponding Union Republic,’’ and by persons residing 
abroad, ‘‘by the decree of the Central Executive Committee of the 
U.S.S.R.’’ 28 In both cases, however, it was necessary to file a formal appli- 
cation, a step which the refugees abroad never took. 

The attitude of the Soviet Union towards Russian exiles, as reflected in 
its internal measures, may, therefore, be summarized as follows: In the 
early years of the regime, all Russian citizens abroad were regarded as 
bona fide citizens of the Soviet Union; in the second period which began 

26 See above. Between April-June, 1923 and 1924, the juridical status of these in- 
dividuals had been identical to that of the Italian refugees affected by the Fascist 
Government’s decrees refusing them assistance and protection, but not denationalizing 
them. But whereas the Italians were never considered as refugees and given that 
international legal status, the Russians were so regarded and treated by the various 
international relief organizations. On the Italians, see G. Nitti, ‘‘Les émigrés italiens 
en France,’’ 3 Rev. Gén. de Droit Int. Publie (3rd ser.) 729-759 (1929), and A. Colaneri, 
De la condition des ‘‘Sans-Patrie’’ 31 (Paris, 1932). 

27 See the Decree of the All-Ukrainian Executive Committee of March 28, 1922, 
Sobranie UK.S.S.R., 1922, p. 238; Decree of the Council of the People’s Commissars 
of the White Russian S.S.R. of Aug. 4, 1922, Sobranie B.S.S.R., 1922, p. 148; Decrees 
of the Council of People’s Commissars of the Georgian S.S.R. of July 11, 1922, and 
Feb. 5, 1924, cited in V. V. Egorev et al., op. cit. 30; also Art. 1 of Decres of the 


Council of People’s Commissars of the Transcaucasian 8.F.S.R. of April 5, 1923, 
Sobranie R.S.F.S.R., 1923, pp. 98-99. 

28 See Sobranie S.S.S.R., 1931, I, pp. 342-344. Art. 7 of the Soviet Citizenship Act 
No. 198 of Aug. 19, 1938, merely provides for ‘‘forfeiture of the citizenship of the 
U.S.S.R.’? by ‘‘deeree of the court of law in instances prescribed by law,’’ or by 
*“gspecial order of the Presidium of the Supreme Council of the U.S.S.R. in a special 
case.’’? See Sbornik deistvuyushchikh dogovorov, soglashenii i konventsii, zak- 
luchennykh SSSR s innostrannymi gosudarstvami (Collection of treaties, agreements 
and conventions concluded between the U.S.S.R. and foreign Governments and in force), 
1955, X, p. 224 (hereafter cited as Sbornik dogovorov). 
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in the latter part of 1921, Soviet Russian citizenship was denied to Russians 
abroad, adding de jure to their already de facto statelessness and requiring 
special registration to retain Soviet nationality, and in 1924 making expatri- 
ation result in loss of citizenship. Both these latter measures were innova- 
tions in the conduct of states and in international law. ‘‘Russia alone has 
systematically deprived its refugees of their nationality.’’ * 

Side by side with the Soviet laws and decrees on loss of citizenship, a 
number of legislative and executive deerees and ordinances provided for 
ways in which Soviet nationality might be recovered by refugees from 
Russia. In the early years these unilateral measures took the form of re- 
patriations and amnesties. 

It must be noted that the very decrees which first imstituted mass de- 
nationalization, those of October and December, 1921, already provided that 
two categories of those affected by the decrees, ¿.e., persons who left 
Russia after November 7, 1917, without the permission of the Soviet au- 
thorities, and persons who voluntarily served in the armies against the 
Soviets or who had participated in any kind of counter-revolutionary or- 
ganizations, could apply for a restitution of their citizenship by filing ap- 
plications to that effect addressed to the All-Russian Central Executive 
Committee.2° These individuals and those who had retained their original 
Soviet citizenship by registering before the deadline set by the decrees were 
not required to take any further steps and simply remained Soviet 
citizens abroad. However, this situation was qualified by the statute of 
1924, which provided for loss of citizenship upon refusal or failure to 
return at the request of the authorities. In view of the fact that ‘‘military 
service in the Armed Forces of the USSR is an honorable duty of the 
citizens of the USSR,” and that ‘‘universal military service is law,” 3 
individuals of military age among those refugees who retained Soviet 
citizenship were all sooner or later faced with the alternative of returning 
to the U.S.S.R. or losing their citizenship. It is in connection with this that 
repatriation first established itself as an important factor in Soviet internal 
law of nationality and citizenship. 

Another aspect of Soviet domestic legislation on the citizenship of its 
refugees abroad was reflected in a series of amnesties proclaimed in the 
U.S.S.R. granting full pardon to certain specific categories of its former 
nationals. A number of such amnesties, either specifically aimed at 
Russians abroad or including among other provisions measures pertaining 
to refugees beyond the frontiers of the Soviet Union,®* were announced. 


29 W. Adams, loc. cit. 

30 Art. 2 of the Decree of Dec. 15, 1921, on ‘‘¥Forfeiture of Soviet Citizenship by 
Certain Categories of Persons Residing Abroad.’’ See Sobranie R.S.F.S.R., 1922, I, 
pp. 7-8. 

81 Art. 132 of the Constitution of the U.S.S.R. as amended 1936. See also V. M. 
Chkhikvadze, Sovetskoe Voenno-Ugolovnoe Pravo (Soviet Military Criminal Law) 293 
(Moscow, 1948). d 

82 See, for example, ‘f Amnesty Granted on the Occasion of the Third Anniversary 
of the Liberation of Minsk,’’ July 11, 1923, Sistematicheskoe Sobranie Deistvuyu- 
shchikh Zakonov S.S.S.R. (Systematic collection of the laws in force in the U.S.S.R.), 


1957] SOVIET UNION AND PROBLEM OF REFUGEES 333 


They were couched in such language as to suggest that 


together with the remission of punishment and the right of repatria- 
tion, upon condition of immediate return, option for Soviet citizenship 
is automatically involved by the registration required of such former 
Russian nationals,®4 


These amnesties, which played a very important rôle in the early days of 
the Soviet regime, were either so worded as to grant amnesties to particular 
groups of émigrés or were drawn in more general terms.®** 

The unilateral repatriation encouraged by these amnesties did take place 
in the early years after the Revolution, and a number of persons returned 
to the Soviet Union independently, t.e., not under the auspices of any 
international agreements between the U.S.S.R. and other states or inter- 
national agencies. ‘‘The few thousand men who sought repatriation in the 
early days were Cossacks.” In 1921 a French application to the Soviet 
Government to permit the repatriation of part of General Wrangel’s army 
from Constantinople and other centers in the Levant met with no success, 
but about 3,300 Russians willing to return at their own risk were embarked 
on a Turkish vessel and landed at Novorossiisk. No authentic information 
exists regarding their reception, although it is assumed that most of them, 
being ordinary soldiers, returned to their original homes. An additional 
725 soldiers returned to Batum prior to August, 1921. 

Precise statistics do not exist, due to the very nature of the problem, 
many individuals finding their way home singly or in small groups of 
which no records were kept. Nevertheless, it can be safely assumed that 
independent repatriation did not involve a very considerable number of 
persons, most returnees being sponsored and protected by special agree- 
ments concluded between the R.S.F.S.R., or U.S.S.R., and the High Com- 
mission for Refugees, which included special provisions for amnesty of the 
repatriates. It must be noted, however, that amnesties were granted only 
to certain well-specified categories of persons, and included some novel pro- 
visions, such as limitation of the pardon solely to men of working-class 
origin, or to peasants, or only to the enlisted personnel of the armed forces, 
or to certain racial minorities. Amnesties were expressions of the Soviet 
theories of the class struggle, of the concept of the Soviet Union as a 


I, pp. 416-418 (Moscow, 1926). This amnesty granted by the White Russian S.S.R. 
gave pardon to White Russians of working-class origin, members of anti-Soviet forma- 
tions of 1918, 1919 and 1920; to White Russian political and cultural leaders, formerly 
members of anti-Soviet organizations, declaring their loyalty to the Soviet authoritics; 
to former members of the White Russian Social Democratic and other parties who de- 
elared their loyalty to the Soviet authorities; and, finally, to White Russian peasants 
formerly involved in anti-Soviet activities, including those who had fled abroad (italics 
supplied). Only peasant refugees seem to have been covered by the amnesty. 

33 T. A, Taracouzio, op. cit, 116 (italics supplied). 

84 A list of these amnesties, both special and general, may be found in T. A. Tara- 
eouzio, op. cit. 115-116, and 115, note 87, and V. V. Egorev et al, op. cit. 28. The 
amnesty for persons expelled from Poland, of Aug. 11, 1923, seems to apply to the per- 
sons involved in the expulsion of non-political refugees earried out by the Polish Govern- 
ment after 1920. See note 11 above. 85 J, H. Simpson, op. cit. 91. 
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workers’ and peasants’ state, and of the national minorities policy of the 
U.S.S.R. At no time were amnesties all-inclusive or repatriation non- 
selective. 

An additional domestic measure of the U.S.S.R. contributed to swelling 
the ranks of the Russian refugees abroad by a category of persons, ‘‘ex- 
patriated by the decisions of the courts” and deprived of their nationality 
by the statute of 1924. The Criminal Code of the R.S.F.S.R. of 1924, 
Article 20, clause ‘ʻa, provided for the declaration of a person as ‘‘an 
enemy of the toiling masses’’ as a measure of ‘‘social protection,” with 
consequent loss of the citizenship of the R.S.F.S.R., and of the U.S.S.R., 
and compulsory banishment from Soviet territory.** 

In conclusion, the internal policy of the Soviet Republics, and then of 
the Union, may be analyzed as having the following purposes: In the early 
years of revolutionary optimism, citizenship was granted to everyone; with 
the increased cooling off of revolutionary fervor, the growing difficulties at 
home, the resistance encountered by the Soviet regime, a stiffening of atti- 
tude took place and, on the maxim that ‘‘all those who are not for us are 
against us,’’ mass repudiation of the refugees by denaturalization took 
place, alleviated only here and there by amnesties, decrees and permissions 
to repatriate to limited numbers of chosen and reliable elements, usually of 
proletarian origin. Internally this process of cleansing its ranks was ear- 
ried out by the Soviet Union through the use of Article 20 of the Criminal 
Code and expulsion. 


Foreign Policy 


Regarding the Russian refugees abroad not as mere refugees, but as 
“direct henchmen of world-wide capitalism, supported by it and working 
for it,” 8? and ‘‘in the belief that the refugees were continuously conspiring 
against Communist policy,” 38 the foreign policy of the Soviet Union after 
the consolidation of the new regime aimed at neutralizing or destroying the 
Russian émigré movement. This policy varied according to whether it in- 
volved relations with the border states formerly members of the Russian 
Empire, with other states most of which in the early days did not recog- 
nize the Soviet regime, or with the League of Nations. 

The first international relations of the Soviet Union involved treaties 


36 The use of this measure was further extended by the inclusion in Art. 7 of the 
Soviet Citizenship Act No. 198, of Aug. 19, 1938, of the provision for the forfeiture 
of citizenship by ‘‘decree of a court of law in instances prescribed by law.’’ See 
Vedomosti Verkhovnogo Soveta SSSR, 1938, No. 11, and M. Shargorodsky, Voprosy 
Obshchei Chasti Ugolovnogo Prava (General questions of criminal law) 179-180 
(Leningrad, 1955). Somewhat similar in its effects of denaturalization is the ‘‘out- 
lawing’’ envisaged in the Decree of the Central Executive Committee of the U.S.S.R., 
Nov. 21, 1929, titled, ‘‘On the declaration as outlaw of officials—Soviet citizens abroad, 
‘who have fled into the camp of the enemies of the working class and peasants, and 
who refuse to return to the U.S.S.R.’? See M. Shargorodsky, op. cit, and Ya. M. 
Brainin, Sovetskoe Ugolovnoe Pravo (Soviet criminal law), I, p. 147 (Kiev, 1955). 

37 V, I. Lenin, Socheneniya (Collected Works), Vol. 32, p. 256, quoted in Akademiya 
Nauk SSSR, op. cit. 239. 38 W. Adams, loc. cit. 
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and agreements with the border states which seceded from Russia after the 
Revolution and during the Civil War. The early Soviet attempts at solv- 
ing its refugee problem were formulated in these treaties, and considerable 
variations exist in the manner in which the U.S.S.R. tried to settle the 
question, though all included an offer of option of Soviet citizenship. 

Thus the Treaty of Peace of February 2, 1920, with Estonia provided 
that all persons of non-Estonian origin residing in Estonia and aged 
eighteen or over had the right to opt for Russian citizenship, with the pro- 
vision that persons opting for Russia were to leave Estonia for the U.S.S.R. 
within one year from the date of such option. It would seem that the 
provisions of this treaty did not involve the status of refugees, applying 
as it did only to persons residing in Estonia, and not just to those present 
there. It would also appear that those persons of non-Estonian origin, 
including persons of Russian origin, who were residing in Estonia at the 
time of the Treaty of Peace were recognized as Estonian nationals who, 
failing to opt for Russian citizenship, automatically retained their Es- 
tonian citizenship, thus not being affected by the Soviet denaturalization 
decrees of 1921 and 1924. More directly relating to refugees was the 
Agreement of August 19, 1920, which provided for the return to their 
country of persons who did not come under the qualifications of optants 
as understood in the Treaty of Peace. Thus earmarked for return to 
Russia were military and civil prisoners of the World War and the Civil 
War, hostages, members of families whose heads resided in the Soviet 
Union, refugees, members of the former North-Western Anti-Bolshevist 
Army of General Yudenich, who were in Estonia at the time of the signa- 
ture of the Agreement. In spite of these provisions which envisaged the 
return to Russia of all Russian refugees and members of anti-revolutionary 
forces, 16,000 Russian refugees were estimated to be in Estonia at the end 
of 1921, and on January 1, 19380, it was estimated that 11,210 Russian refu- 
gees still remained there. These non-optants came under the provisions of 
the denaturalization decrees of 1921 and 1924, thus acquiring de jure state- 
lessness in addition to their de facto statelessness. 

Very similar to the Treaty of Peace with Estonia was the Treaty of Peace 
concluded on May 7, 1920, between the R.S.F.S.R. and the Georgian Rc- 
public, and the Agreement on the Manner of Option for Georgian Nation- 
ality of December 9, 1920.8® As in the Treaty of Peace with Estonia, the 
one with the Georgian Republic extended the right to opt for Russian citi- 
zenship not only to persons of Russian origin residing in Georgia, but gen- 
erally to persons of non-Georgian race residing in Georgia. 

The various agreements between the R.S.F.S.R. and Latvia *? extended 
the unconditional right of option to the citizenship of the contracting 

39 For the text of the Peace Treaty with Estonia, see Sbornik dogovorov, 1922, J, 
pp. 100-116 (English text in L. Schapiro (ed.), Soviet Treaty Series, I, pp. 34-38 
(Washington, D. C., 1950)); for the texts of treaties with Georgia, see Sbornik 
dogovorov, 1921, I, pp. 27-33, 185-138; also L. Schapiro, op. cit. 44—46, 82-83. 

40 For texts of treaties, see Sbornik dogovorov, I-II, pp. 37-48 (2nd rev. ed., 1928); 
ibid., 1924, I, pp. 177; 1921, I, p. 153; for English texts see L. Schapiro, op. cit. 
48-49, 54-58, 123-124, 138-141. 
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parties to all persons and refugees in the territory of either state. Russian 
citizenship could also be opted by Latvians in the territory of a third state. 
Option of citizenship of either party was followed by repatriation. All 
Russians within the territory of Latvia who failed to opt for Russian na- 
tionality automatically remained Latvian nationals, under the provisions 
of clause 1 of Article 8 of the Treaty of Peace. Since most of these agree- 
ments were concluded in 1920, and did not affect persons of either state 
who entered the territory of the other after the dates of ratification, a 
number of Russian refugees who entered Latvia after 1920-1921 and came 
within the scope of the denaturalization decrees became stateless persons. 
Their numbers in 1929-1930 were variously estimated as between 9,808 
and 30,000.41 

The various treaties between the R.S.F.S.R. and Lithuania, and between 
the Ukrainian S.S.R. and Lithuania *? were quite similar to the agreements 
with Latvia, except that not all persons residing in Lithuania at the time 
of ratification of the treaties were to be considered as Lithuanian citizens. 
This barred most Russians in Lithuania, and especially those who had re- 
sided there in the service of the Russian Crown, from being recognized as 
Lithuanian citizens. Granted the right to opt for Russian nationality and 
return to the U.S.S.R., a failure to choose it resulted in statelessness, first 
de facto, and then, in 1924, also de jure. In 1929-1930, Russian refugees 
in Lithuania numbered between five and eight thousand.** 

The Treaty of Peace with Poland, signed at Riga, March 18, 1921, pro- 
vided that former Russian subjects of non-Polish origin within Poland, 
‘eligible for registry with the rural, municipal or corporate bodies in the 
territory of Poland or whose names have been entered in census books as 
permanent residents of Poland,’’ had Polish nationality, but could opt for 
Russian citizenship. All other former subjects of Russia of non-Polish 
origin continued to be Russian nationals. Thus all refugees in Poland re- 
tained Russian citizenship until the denaturalization decrees of 1921-1924. 
Those eligible to opt for Russian citizenship who availed themselves of the 
right were not obliged to repatriate, but under Article 7 could be compelled 
to do so by the Government of Poland. Between 50,000 and 100,000 
Russian refugees were estimated to be in Poland in 1929-1930.*4 

On May 27, 1920, there was concluded a Russian-Sinkiang Agreement on 
Trade and Refugees, Article 7 of which reads as follows: 


41 The first number is an estimate given in 1930 by a Sub-Committee of the Con- 
sultative Committee of Private Organizations attached to the High Commission’s 
Geneva Office; the second represents figures given by the High Commission, Doe. 
A.23.1929. VII. 

42 The Treaty of Peace with the R.S.F.S.R., July 12, 1920; the Agreement with the 
R.S.F.S.R. on the Manner of Option for Lithuanian Citizenship, June 28, 1921; a 
similar agreement with the Uk.S.S.R., Jan. 28, 1921; and an Agreement with the 
Uk.S.S.R. on Provisional Rules Regulating the Transportation of the Property of 
Persons who Have Opted for Lithuanian Citizenship, April 5, 1922, For texts, see 
Sbornik dogovorov, I-II, pp. 59-68 (2nd rev. ed., 1928); ibid., 1924, I, p. 178; also 
see Recueil des Traités Conclus par la Lithuanie avee les Pays Etrangers, I, 1919-1929, 
pp. 30-45, 98-105, 67-72, 24-29 (Kaunas, 1930). 

48 See note 41 above. 44 Ibid. 
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The Russian Delegation declares that the amnesty promulgated by 
the Tashkent Government is to respect humanity and is a resolution 
which cannot be encroached upon under any circumstances, and that 
after this explanation there would be of course no danger in the re- 
turn to Russia of defeated soldiers and refugees. The Chinese authori- 
ties will certainly exhort them to their utmost to return to Russia so 
that each may follow his trade peaceably.*® 


As a result of the Soviet assurances, the Governor of the Province of Sin- 
kiang succeeded in repatriating a certain number. 

Treaties were also concluded with Finland and Turkey, but they did not 
contain any provisions on refugees.*® 

An examination of these treaties concluded between the Soviet Republics 
and various border states reveals many unusual features. Thus, in all of 
them the right to opt for Soviet citizenship was granted not only to Rus- 
sians in the border states, but generally to persons not of the ethnic origin 
of the other party to the agreement on option, 7.e., non-Estonians, non- 
Georgians, non-Poles. Russian citizenship was thus made available to per- 
sons who had never been Russian citizens prior to the Revolution. Another 
unique aspect is that the Treaty of Peace with Latvia granted the right to 
opt to every person on the territory of either contracting party, regardless 
of former or present citizenship or race. Most treaties provided for re- 
patriation after option, except the Treaty of Riga with Poland. In fact, 
however, Poland exercised the right to compel the optants for Russian 
citizenship to return home. Apart from the Agreement with Estonia of 
August 19, 1920, no transfer of refugees was envisaged except for those who 
freely chose to return. Expatriation by option in accordance with the pro- 
visions of these treaties seems to have been recognized by the U.S.S.R. as 
the only way of voluntarily losing Soviet citizenship besides formal indi- 
vidual application to, and by permission of, the governmental authorities. 

All the above-mentioned treaties insured the recognition of the Soviet 
Union by the border states. Therefore all Russian refugees within their 
territories were regarded, when deprived of their Russian nationality by 
the denaturalization decrees, as truly stateless and their position was ren- 
dered very difficult. In the 1920’s Poland undertook to expel all Russian 
non-political refugees from its territory. Also 


there was a great deal of difficulty in maintaining the refugees in the 
small Border States, for whom it was essential to come to some modus 
vivendi with the U.S.S.R. The political heads of the emigration were 
forced to leave for Berlin or elsewhere.*” 


45 Extracts of the text of the Agreement may be found in J. Degras (ed.), Soviet 
Documents on Foreign Policy, I: 1917-1924, Addendum, pp. 483-484 (London, 1951). 

46 The Treaty with Finland provided only for option of the population of the 
Pechenga area; the Treaty between the R.S.F.S.R. and Turkey, March 16, 1921, 
and the Treaty of Friendship between the S.S.R. of Armenia, Azerbaijan, and Georgia 
on the one side, and Turkey on the other, with the participation of the R.S.F.S.R., 
signed at Kars, Oct. 13, 1921, provided for options in ceded territory only and for 
return of ‘prisoners of war and civilian prisoners.’? See J. Degras, op. cit. 237-242, 
263-267, and Sbornik dogovorov 134, 114, 120 (2nd rev. ed., 1928). 

47 J. H. Simpson, op. cit. 75. 
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Thus did the U.S.S.R. achieve the neutralization of the political aspects of 
the emigration on most of its European frontier. After the Russo-Turkish 
Treaty, concluded in 1925, the Ankara Government pledged itself to receive 
no more Russian refugees, and those still in Turkey were required either 
to accept Turkish nationality or to leave the country before August 1, 1927. 
The naturalization of some 1,800 Russian refugees who had been accepted 
by the Turkish Government was completed by 1938.48 The others were 
forced to leave the country.*® In Turkey, too, the Soviet Union achieved 
its objective by either forcing the elements of the emigration hostile to it 
to leave the country or neutralizing them just as effectively by making the 
Turkish Government responsible for the actions of those who were natu- 
ralized. Naturalization usually involves assimilation, and therefore tends 
to absorb and render inoffensive an alien element, which otherwise might 
remain troublesome. Naturalization in or departure from the territory of 
its neighbors, preferably the second, was the Soviet aim for its refugees 
residing there. 

With other states the Soviet Union could not deal in the same manner 
as it did with former members of the Russian Empire and Turkey. Two 
different pressures were exerted by the U.S.S.R. The first, unofficial, was 
the policy of getting recognition of the Soviet regime by these states, which 
had a psychological effect on the emigration, and of entering into treaties 
and agreements with such states, thus dashing all hopes of the militant 
émigrés for the overthrow of the Red regime; the second policy provided 
for entering into specific agreements on refugees with those states which 
recognized the Soviet Government or were willing to deal with it. 

In the states of Western and Central Europe which did not recognize the 
Soviet Government, the Russian émigrés were regarded as foreigners,’ 
subjects of Russia under the diplomatic protection of recognized represent- 
atives of the Russian Provisional Government, and not as stateless refugees. 
Nevertheless, even prior to their recognition of the Soviet Government, a 
number of Western governments entered into agreements with it for the 
repatriation of nationals. Though most of these agreements were eon- 
eluded for the purpose of exchanging war prisoners, and will be treated 
separately, the provisions of some of them included repatriation of civil- 
ians." Repatriation was conducted in conformity with the general rules, 
i.e., exchange and free consent of the repatriates. 

After the recognition of the Soviet Government by the governments of 
the major states the status of the Russian refugees rapidly deteriorated. 


48 Nansen International Office for Refugees, Report by M. Michael Hansson, Former 
President of the Governing Body of the Nansen International Office for Refugees, on the 
Activities of the Office from July 1st to December 31st, 1938, p. 1. 

49 Reports by the High Commissioner for Refugees, March 10, 1924, Extract No. 25, 
from the Official Journal, p. 2. 

š0 See I. M. Rabinovich, Russkie v Germanii, Yuridicheskii Spravochnik (Russians 
in Germany, Legal Reference) 68-69 (Berlin, 1921). 

51 Conventions with Great Britain, Feb. 12, 1920; France, April 20, 1920; Italy, 
April 27, 1920; Belgium, April 20, 1920; and Denmark, Dec. 18, 1919. For texts, 
see Sbornik dogovorov, 1921, I, pp. 120-123, 156-162, 141-142, 119 and 139-140. 
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The decrees of denaturalization of 1921-1924 were given effect,®? and from 
foreigners with the attendant privileges of that status, the Russian émigrés 
in France, Great Britain and other countries were transformed into state- 
less refugees, with a consequent worsening of their juridical and material 
position. The unemployment, jailings and expulsions of these individuals, 
multiplying with the growth of the economic depression in the Europe of 
the 1930’s, coupled with the abandonment of any possibility of a counter- 
revolution, increased the hopelessness of the situation of the Russian exilcs, 
forcing them either to emigrate to the Western Hemisphere, to settle down 
and get naturalized, or to return. All these alternatives spelled the end 
of organized activities effectively dangerous to the Soviet Union close to its 
borders. The success of the pressure exerted by the policies of the U.S.S.R. 
was evidenced by the consequences of the signing of the Franco-Russian 
Agreement of 1936: thousands of émigrés presented themselves in the 
Soviet consulates asking for permission to return and ‘‘the Soviet Govern- 
ment selected and examined their requests very carefully and accepted only 
those which seemed to it to have been made in good faith.’’ 53 

Another series of agreements was concluded by the R.S.F.S.R. either di- 
rectly with the League of Nations High Commission for Refugees, or 
with other states but under its auspices, providing for the repatriation 
of Russian refugees. Two separate streams of repatriation may be dis- 
tinguished: one of Russian refugees, the other of Armenians to the Soviet 
Republic of Erivan, and considerable differences exist between the two. 

The first agreement ** for repatriation concluded under the auspices of 
the League of Nations was the one in which the Soviet Union agreed to re- 
ceive approximately 5,000 refugees, at the rate of 2,000 per month, from 
Greece and Bulgaria, provided they were Cossacks from the ‘‘Don, Kuban 
and Terek Provinces, where the economic conditions were considered fa- 
vourable for their reception,’’ and provided that the repatriation was vol- 
untary and that the candidates were screened individually and approved 
by a Soviet repatriation commission. The repatriates were granted ‘‘com- 
plete amnesty’’ * and according to the ‘‘High Commission’s representatives 
in Russia . . . the concessions obtained from the Soviet Government have 
been loyally observed.” 58 No obligations were assumed by the Soviet Gov- 
ernment in connection with individuals who returned without taking the 
necessary steps such as previous application and screening. Moreover, a 
number of individuals were returned from Novorossiisk, in the Soviet 
Union, as being unacceptable to the U.S.S.R.°" 


62 See A. N. Makarov, ‘‘Régles Générales du Droit de la Nationalité,’? 74 Recueil 
des Cours de l’Académie de Droit International de La Haye 323 (1949). 

53 Carmen Ennesch, Emigrations politiques d’hier et d’aujourd’hui 123-124 (Paris, 
no date). He also states that the number of Russian émigrés who returned home in 
1935 was greater than the total for 1933 and 1934. 

64 United Nations, A Study of Statelessness 165. 

55 See ‘‘Letter from the Soviet Government to the High Commission in Reply,” 
Report on the Work of the High Commission for Refugees, Sept. 4, 1923 (Doc. A.30. 
1923.XII), pp. 16-18. 66 Ibid. 2. 

57 Ibid. 18. 
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The repatriation of refugees from Hungary had to be carried out through 
the High Commission due to the absence of relations between the Hungarian 
Government and the Soviet Government. In 1924, 200 Russian women who 
were brought to Hungary by former Hungarian prisoners of war and about 
300-400 Russian prisoners of war were repatriated with the consent of the 
Soviet Government. In 1923, 512 ex-Russian soldiers were repatriated 
from Germany and it was reported that 150 refugees per month were being 
returned from Constantinople in 1922-1928. In 1924, 1,000 Jews returned 
to Russia from Rumania, and 17,000 Russian refugees were repatriated 
from Manchuria and China via Chita under the supervision of representa- 
tives of the High Commissioner.®* All in all, the Soviets claim that 181,000 
refugees were repatriated. Western estimates vary between 13,000 ® and 
15,627,% though they give numbers only up to 1924. 

It must be noted, though, that repatriation was relatively easy only up to 
1924, becoming remote after that date, with long delays and frequent re- 
fusals even to young people applying for repatriation. Repatriation was 
also conditioned by the economic situation in the U.S.S.R. and the political 
atmosphere. In the early period, prior to the denaturalization laws, the 
Soviet Union provided rapid repatriation with full amnesty to those re- 
siding in the border states, who formed the great majority of the Russian 
emigration. After the denaturalization laws the stiffening of the Soviet 
attitude made return both more dangerous and more difficult. 

In 1951, a Soviet jurist affirmed that after World War I: 


the return of refugees took place on voluntary principles, in connec- 
tion with which, in general, it was foreseen in the treaties that the 
State, to the nationality of which the refugees belonged, cannot refuse 
to receive them back in the face of the unwillingness of the other State 
to leave the refugees and displaced persons on its territory. How- 
ever, the receiving State was given the right to refuse the permission 
of entry into its territory to individual undesirable persons." 


Yet in actual practice the repatriation movement affected relatively small 
numbers of exiles, and high selectivity was practiced by the Soviet Gov- 
ernment, which strictly limited and carefully processed the return of ap- 
plicants to its territory. Attempts to return without permission were 
strictly punished and resulted in protests to governments from whose ter- 
ritories the returnees came. It would seem that the U.S.S.R. did not 
really want to repatriate all its former nationals, only certain categories 
of individuals, and rather preferred the absorption of the rest into their 
new countries of residence. 

To make this assimilation more rapid the Soviet Union first divested the 
refugees of all allegiance to the U.S.S.R., and then took measures to make 
their life unbearable, thus forcing them to naturalize, settle down and 


58 Reports of the High Commissioner for Refugees, March 10, 1924, Extract No, 25, 
p. 12. 59 Quoted by J. H. Simpson, op. cit. 107. 

e0 D. Thompson, op. cit. 25. 61 N. Bentwich, loe. cit. 17-18. 

62Q, E. Polents, Akademiya Nauk SSSR, op. cit. 349. 

83 See J. Degras, op. cit, II, p. 124: ‘* Protest from Chicherin to the Bulgarian 
Foreign Minister against Forcible Repatriation into Soviet Territory, 13 July 1926.°’ 


1957] SOVIET UNION AND PROBLEM OF REFUGEES 341 


abandon their counter-revolutionary ways. The Soviet Government used 
the allegation that the émigrés plotted against the Soviet Union as a reason 
for strong protests at Geneva against the continuance of League protection 
to Russian refugees. Diplomatie pressure made it very difficult for the 
border states to permit organized refugee life within their territory. In 
1920, when Poland was at war with the Soviets, detachments of Russians 
and Ukrainians fought on her side. By the terms of the armistice ending 
Pilsudski’s offensive, Poland undertook the dismissal and liquidation of her 
anti-Bolshevik Russian allies, who, for the most part, had taken refuge in 
Polish territory. These armed forces were interned. Other states, too, 
were embarrassed by the Soviet pressure, as when V. Molotov remarked at 
the First Session of the Supreme Soviet in 1938 that in France especially 


find themselves a home adventurers and criminal organizations of such 
a nature as to be nothing more than a viper nest of terrorists and di- 
versionists. . . . Of course, this cannot be excused on the ground of 
the rights of asylum for foreigners.™ 


In the earlier days, when the dangers of a counter-revolution were greater, 
diplomatic pressure took the more direct form of notes addressed to the 
League ® and to various governments. Thus: 


In the note of the People’s Commissar for Foreign Affairs ad- 
dressed in the name of the Foreign Minister of Great Britain, Curzon, 
on June 17, 1921, the Government of the USSR was forced to declare 
that it would consider as a direct support of Russian counter-revolu- 
tionary forces all aid given to the remnants of the Russian rebel forces 

. and also all aid given through the intermediary of various so- 
called ‘‘Russian Committees’’ or ‘‘councils,’’ which, under pretext of 
help to Russian refugees, in fact are centers of counter-revolutionary 
activities.® 


On October 19, 1923, a similar note was addressed to the Finnish Govern- 
ment in connection with the question of the Eastern Karelian Committee 
and Karelian refugees. 

After the entry of the U.S.S.R. into the League of Nations, it found it- 
self involved in the discussions on the refugee problem, and ‘‘followed a 
course at Geneva which practically destroyed the Nansen Office and the 
whole scheme of international protection for the refugees.’’*’ In 1937, the 
Sixth Committee made efforts to obtain unanimity in favor of a resolution 
which pointed out the obligation of the League of Nations for the legal and 
political protection of refugees, but met with the resistance of the Soviet 
representative and failed. It was also despite the opposition of the 
U.S.S.R. Delegation, which objected to any kind of protection for the 
‘(White Russian’’ refugees, that the Assembly, in a resolution adopted on 
September 30, 1938, decided to set up a single High Commissioner’s Office 

64 Pervaya Sessiya Verkhovnogo Soveta, Stenograficheskii otchet (First Scssion of 
the Supreme Soviet, stenographie report) 153 (Moscow, 1938). 

65 Note of June 10, 1921, from Chicherin to the League of Nations, cited in M. A. 
Tsimmerman, Ocherki Novogo Mezhdunarodnogo Prava (Outlines of the New Inter- 


national Law) 177, note (Prague, 1924). 66 Quoted in Izvestiya, Oct. 19, 1923. 
e7 W. Adams, loc. cit, 43. 
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responsible for all League work for refugees, namely, legal protection and 
the co-ordination of material aid for all categories of refugees hitherto 
eared for by the two predecessor bodies. 

Limited repatriation, unlimited hostility, innumerable obstructions to 
international protection, bold innovations in international law and rela- 
tions, these were the policies of the U.S.S.R. towards Russian refugees from 
1921 to 1939. By 1939 the position of the Russian refugees had become 
stabilized, and their numbers, decreased by death,® naturalization and re- 
patriation, were estimated at somewhat over 150,000 in Europe and 50,000 
in the Far East. In conclusion it may be said that: 


It is above all the Russian refugees who have developed since the 
War what may be called the jurisprudence of refugeedom and con- 
tributed to political philosophy and practice a concept of refugee as 
novel and creative as the concepts of minority and mandate.” 


In this they were ably helped by the novel and ‘‘ereative’’ policies of the 
Soviet Government. But with the coming of the second World War and 
its conclusion the Soviet attitude towards its refugees made a complete 
volte-face. 

A somewhat different problem was presented by, and a different solution 
was found for, the Armenian refugees who repatriated to the Soviet Re- 
public of Erivan. First, it must be noted that the Armenians who were 
resettled in Soviet Armenia were not originally natives and subjects of 
Russia, but had fled from Turkey and other Moslem countries where they 
had been persecuted. Since repatriation means essentially a return to the 
homeland, in the case of the Armenians who came to Erivan it was not 
repatriation, strictly speaking, but resettlement or emigration. 

The greater part of the Armenian emigration into Russia and Russian 
Armenia took place spontaneously when, escaping from Turkish persecu- 
tion during the first World War and after the Turkish occupation of Kars 
and Ardahan, an estimated 525,000 Armenians fled to Russia, of whom 
400,000 remained in Russian Armenia.” Smaller movements occurred in 
1921-25, 13,539 arriving from various Near Eastern camps and 77,000 more 
being expected shortly.” An additional estimated 115,000 refugees escaped 
to France, Greece, Bulgaria, Rumania, Cyprus and other countries. It was 
on behalf of the latter that the High Commission for Refugees undertook 
negotiations with the Soviet Government and the Soviet Republie of Erivan. 
In 1925, the Commission reported to the League of Nations that 

88 See Special Report Submitted to the Seventeenth Assembly of the League of 
Nations by M. Michael Hansson, Acting President of the Governing Body, Sept. 17th, 
1936 (Doe. A.27.1936.XII), p. 4: “f... among Russians, who form the vast majority 
of the refugees, the death rate has played an important role in decreasing the number 
of refugees.’? 

se J. P. C. Carey, The Role of Uprooted People in European Recovery 22-23, esti- 
mates 150,000 and 90,000, respectively, for Europe and the Far East in 1946. In 1937, 
the last figures available gave 356,000 in Europe and 94,000 in the Far East, for a 
total of 450,000. See J. Vernant, op. cit. 54. 

70 J, H. Simpson, op. cit. 108. 71 Ibid. 34. 

72 Report by Dr. F. Nansen, July 28, 1925, p. 3. 
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the Armenian Soviet Government has agreed to accept 1,000 refugees 
from Greece and a further 7,000 during the next year from Constan- 
tinople and Greece.” 
In 1927, the Greek Government had made an arrangement with the Soviet 
Government for transfers from Greece to Erivan, and as a result 7,000 
Armenians emigrated from Greece to Soviet Armenia. In 1934, it was re- 
ported that 8,500 Armenian refugees were transferred from Bulgaria, 
France and Greece during the past three years. In 1985 difficulties devel- 
oped due primarily to the deterioration of the economie situation in Ar- 
menia, and to the League’s requests for further admissions ‘‘the Govern- 
ment of the Union of Soviet Socialist Republics replied that it was not 
their intention at present to increase the number of 20,000 refugees al- 
ready settled in the Republic.” "4 Nevertheless, on May 9, 1936, a further 
convoy of 1,783 Armenian refugees, chosen from a list of 7,000 who had 
registered for settlement in Soviet Armenia, was transferred from France 
to Erivan, the total number of refugees so far transferred by the Office to 
Erivan being given then at 10,280, and the Republic of Erivan was under- 
stood to be willing to receive several more thousands of Armenian refu- 
gees.° In September, 1936, a special report to the League of Nations 
stated that an additional 8,497 Armenian refugees, chosen mainly among 
the poorest in Greece and Bulgaria, had been transferred to the Republic 
of Erivan with the consent of the Soviet authorities, who had constantly 
encouraged this undertaking.”* It has been estimated that from 1926 to 
1936, 15,525 Armenians had gone to Erivan.” Approximately 11,000 Ar- 
menians in Greece and France hoped to follow them, when the repatriation 
program broke down due to lack of funds and economie difficulties in 
Soviet Armenia. In addition, a number of Armenian former ‘‘prisoners 
of war and civilian prisoners resident on the territory of Turkey’’ were 
repatriated in accordance with agreements between the two countries.” 
Whereas the Soviet Union never practiced mass repatriation with refu- 
gees of its own races except in accordance with agreements with the border 
states, to Armenians who had never been Russian citizens the U.S.S.R. of- 
fered a mass asylum. A number of reasons may be given for this change 
in general policy: First, the Armenians had never been involved in anti- 
revolutionary activities and generally belonged to the proletariat, not the 
bourgeoisie. Second, in connection with the mass repatriation to Erivan the 
Nansen Office had drafted a project of land reclamation in Soviet Armenia, 
which the Soviet Government was willing to carry out and for which money 
was to be raised by the High Commission.”® Third, it would seem that the 
U.S.S.R. was encouraging Soviet Armenia to become the national homeland 
73 League of Nations, ILO, Report on the Work for the Refugees 9 (1925). 
74 Nansen International Office for Refugees, Report of the Governing Body for the 
Year Ending June 30, 1935, p. 5. 
78 Ibid. for the Year Ending June 30, 1936, p. 9. 
76 League of Nations Doc.A.27.1936.XII, Sept. 7, 1936, p. 6. 
11 J. H. Simpson, op. cit. 38, Table VI. 78 J. Degras, op. cit., I, pp. 263-267. 


79 Though the project failed and had to be abandoned in 1929, it must have been an 
additional incentive to the Soviet Government. 
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for Armenians, and to have it so regarded by the world at large, and in 
this it greatly succeeded. This repatriation, like all the other schemes 
to return refugees to the U.S.S.R., was hampered by the economie difficul- 
ties within the Soviet Union,®° but nevertheless achieved a mass character 
which the other projects lacked. 


Prisoners of War 


In early Soviet treaties and agreements, by the term ‘‘prisoners of war’’ 
were covered not only Russians captured by the Central Powers in the 
course of World War I, but also members of the Red Army captured by the 
Allies during the intervention and by the border states and the irregular 
German units of von der Goltz during the Estonian, Latvian, Lithuanian, 
Finnish and Polish struggles for independence from the R.S.F.S.R. The 
treaties concluded by the Soviet Union with various countries for the ex- 
change of prisoners of war, on the basis of free individual consent to be re- 
turned, were noteworthy in that the Soviet Union generally did not at that 
time insist on the applicability of the rules of the Hague Conventions pro- 
viding for the automatic and compulsory return of prisoners of war after 
the close of hostilities and the re-establishment of peace.® A few of the 
treaties departed from the general rule in that the clause on the free con- 
sent of the repatriates was omitted 8 and the Agreement with Hungary on 
Repatriation of War Prisoners of July 28, 1921, was unusual in that it 
made a distinction between enlisted men (proletarians) and officers (bour- 
geoisie), and only provided for the return of the former to the Soviet Union. 

Apart from these minor variations, the most important single aspect of 
these conventions and agreements is the fact that in the early years the 
U.S.S.R. did not apply the provisions of the Hague Conventions. This 
might perhaps be explained by the fact that in those days Soviet legal 
theory held that states and law were in a period of transition, on their way 
to withering away, and, moreover, that international law, being the erea- 
tion of a bourgeois period, was not binding on the Soviet Union.®* 


II. ÅTTITUDE or TAE Soviet Union Towarps Russian REFUGEES 
AND DISPLACED Persons ABROAD, 1939-1956 


In 1939 a new phase started in the foreign relations of the Soviet Union: 
its expansion, the recovery of former Russian territories and the acquisi- 
tion of new ones. Also involved in this expansion was the recovery of 
former Russian subjects, both those who had created new independent na- 


80 On influence of economic conditions on repatriation, see above, p. 339, 

81 For list of treaties, see T. A. Taracouzio, op. cit, 112, note 80. Texts of treaties 
may be found in Sbornik dogovorov, 1921, I-II, and in 2nd rev. ed., 1928, I-II. 

82In the agreements with Hungary, May 21, 1920; with Turkey, March 16, 1921; 
with Estonia, Aug. 19, 1920. 

83 The first and best exponent of this thesis is the Soviet jurist, E. A. Korovin, 
Mezhdunarodnoe Pravo Perekhodnogo Vremeni (International Law of the Period of 
Transition) (2nd ed., Moscow, 1924). 
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tionalities, such as the Balts and the Poles, and those who remained state- 
less and resided in the countries bordering on the U.S.S.R.%4 


Internal Measures 


Thus, in 1940, 9,000 Russians residing in Lithuania in the region of 
Suwalki and Memel, which was annexed by Germany in July, 1940, at the 
time of the incorporation of the Baltie states into the U.S.S.R., were trans- 
ferred to the Soviet Union by virtue of a Russo-German agreement on ex- 
changes of population.® 

Prior to that, in September, 1939, with the entry of the Red Army into 
Eastern Poland and its incorporation into the Ukrainian and White Rus- 
sian Soviet Socialist Republics following a plebiscite, Soviet citizenship was 
automatically granted to all citizens of Western Ukraine and West White 
Ruthenia who were in these territories on November 1 and 2, 1939, accord- 
ing to a decree of the Presidium of the Supreme Soviet of the U.S.S.R. of 
November 29, 1939, and by virtue of a law of August 19, 1938.8° In con- 
nection with this it is interesting to note that the Polish-Soviet Agreement, 
signed at London, July 30, 1941,5" recognized as invalid all Soviet-German 
treaties of 1939 as to territorial changes in Poland, and it must be pre- 
sumed that the status quo ante was re-established. However, by a note of 
December 1, 1941, the Narkomindel clarified the Soviet position by stating 
that the U.S.S.R. recognized as Polish citizens only those persons living on 
the territory which had been incorporated by the Soviet Union, who were 
not of Ukrainian, White Ruthenian and Jewish nationality. Polish na- 
tionality had not been returned to former Russian refugees in Eastern 
Poland.® 

A number of former refugees and expatriates of Russian and Ukrainian 
nationality were also returned to the fold when the U.S.S.R. re-oceupied 
and re-incorporated Bessarabia and North Bukovina in June, 1940. In 
Manchuria in 1940 the Soviet Union offered its citizenship with full amnesty 
to the ‘‘ White Russian’’ émigrés residing there, but on the condition 
of their willingness to return.® 

At the close of World War II, due to the practice of mass deportation 


84 In 1930 it was estimated that there were 11,210-16,422 Russian refugees in 
Estonia; 9,808-30,000 in Latvia; 5,000-8,000 in Lithuania; 50,000-100,000 in Poland. 
Since their status had been stabilized for a number of years, it may be presumed that 
no great decline occurred during the next nine years. 

86 Robert Ginesy, La Seconde Guerre Mondiale et les Déplacements de Populations 
40 (Paris, 1948). 

sa Ann Su Cardwell, Poland and Russia 132 (New York, 1944). 

87 For text of the Agreement, see B. Montanus, Polish-Soviet Relations in the Light 
of International Law, Appendix, Doc. No. 4, p. 54 (New York, 1944). 

88 For text of note, see A. S. Cardwell, op. cit. 132. 

89 On the legal status of former Russians residing as stateless persons in the Baltie 
states, see decree of Sept. 7, 1940, concerning the acquisition of Soviet citizenship by 
nationals of the Lithuanian, Latvian and Estonian S.S.R.s, Sbornik dogovorov, 1955, 
X, pp. 232-233. For the somewhat ambiguous provisions relating to the status of 
stateless former Russians in Bessarabia and N. Bukovina, see decree of March 8, 1941, 
ibid. 234. 
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and also to mass voluntary displacements of populations escaping from 
military hostilities, racial policies and changes of political regimes, the 
problem of refugees was further complicated by that of displaced persons. 
Generally speaking, prior to World War II, a refugee was a person who 
voluntarily fied from persecution in his home country, thus making him- 
self de facto stateless by severing ties with, and allegiance to, his home 
state. However, during the second World War a great number of persons 
were deported from their homes compulsorily, and great numbers left their 
homes to escape the enemy occupation, with no intention of repudiating 
their own government. These could not properly be considered refugees 
in the traditional sense or stateless persons stricto sensu. Deportations for 
economic reasons, t.e., to provide labor forces in industry and agriculture, 
carried out by the Axis in the U.S.S.R. resulted in three million Russians þe- 
coming displaced persons in Germany and Austria, not counting various 
minority groups and refugees both from the Germans and the Soviets. 

Apart from the question of the World War II refugees and displaced 
persons, which will be treated later, a number of international measures 
were taken by the Soviet Union to aid the return of pre-1939 refugees to 
its citizenship. 

Shortly after the end of the war the Government of the U.S.S.R. began 
to put pressure upon the Russian emigres to apply for restoration of 
Soviet nationality, of which most of them had been deprived earlier by 
legislative action. A certain number were induced to do so, though it 
is not known how many.” 

By decrees of November 10, 1945, and January 22, 1946, the Soviet 
Government authorized the Russian émigrés residing in the territory of 
Manchuria who were formerly subjects of the Russian Empire or possessed 
Soviet nationality on November 7, 1917, to acquire Soviet nationality by 
simple declaration, no repatriation clause being attached.** Faced under the 
Soviet occupation of Manchuria with a choice between a Soviet and Chinese 
passport, many émigrés chose the former. An identical option was ex- 
tended to Russian refugees living in the Province of Sinzian, at Shanghai 
and at Tien-Tsin (decree of January 20, 1946). 

Similar decrees were issued to cover Russian émigrés residing in France, 
Yugoslavia and Bulgaria (decree of June 14, 1946), in Japan (decree of 
September 26, 1946), and in Czechoslovakia (decree of October 5, 1946). 
In Yugoslavia at the end of the war there remained 8,000 former Russian 
nationals, some stateless and some who had obtained Yugoslav nationality 
under the Monarchy. The law of July 1, 1946, deprived the latter of their 
new nationality and, encouraged by the attitude of the Belgrade Govern- 
ment, many former Russians took up Soviet citizenship. In France Rus- 


80 J. Vernant, op. cit. 55. 

21 For the text of the decree of Nov. 10, 1945, see Vneshnyaya Politika Sovetskogo 
Soyuza, 1945, Dokumenty i Materialy (Foreign Policy of the Soviet Union, 1945, 
Documents and Materials) (hereafter cited as VPSS) 139-140 (Moscow, 1949}; also 
Sbornik dogovorov, 1956, XII, p. 193. 

92 United Nations, A Study of Statelessness 164. For texts see Sbornik dogovorov, 
1956, XII, pp. 194-197. 
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sian refugees came within the scope of the decree of June 14, 1946, which 
authorized ‘‘persons who were on 7 November 1917 subjects of the former 
Russian Empire, and persons who possessed Soviet nationality and who are 
now living in French territory, and the children of such persons” to ac- 
quire Soviet nationality. The number of those who relinquished their 
Nansen status and accepted the Soviet passport has been estimated as be- 
tween 3,500 and 8,000. An estimated 2,000 of those who took Soviet na- 
tionality actually went back to the U.S.S.R. 

Two facts must be noted about these decrees: one, that no clause as to 
the necessity to return to the U.S.S.R. was appended to these decrees, even 
though it is understood that any person accepting Soviet citizenship is 
always subject to recall, especially for the purpose of satisfying military 
service obligations; two, that in many Western European countries where 
certain Russian refugees had, in the flush of victory and Allied co-opera- 
tion, consented to exchange their statelessness for Soviet nationality, with 
the outbreak of the ‘‘Cold War’’ many repented of their decision, broke 
off relations with the U.S.S.R. and again claimed international protection. 

During 1946-1947, the Government of the U.S.S.R., with the backing of 
certain Armenian organizations abroad, launched a campaign for the re- 
patriation of Armenians to Soviet Armenia. A decree of October 19, 1946, 
conferred Soviet nationality on persons of Armenian origin repatriated to 
Soviet Armenia.” Though, like the prewar repatriation, this emigration 
did not involve, strictly speaking, a return home, for the Armenians affected 
had never been Russian nationals, the prewar Soviet efforts to establish 
Soviet Armenia as an Armenian homeland were proven to have been 
successful, since between 60,000 and 80,000 Armenians went to the U.S.S.R. 
during 1946 and 1947.°%* An additional 30,000 Armenians from Turkey 
who had registered for emigration to Soviet Armenia were not allowed to 
leave the country. 

It must be noted that these unilateral internal decrees of the Soviet 
Union after World War II affected only a special category of persons, 7.e., 
individuals who had left Russia or the U.S.S.R. prior to the second World 
War. This explains why the Soviet Union, in its internal measures against 
refugees and émigrés, did not in the postwar period insist on repatriation. 
These well-knit, well-assimilated minorities of Russians, with allegiance to 
the U.S.S.R., represented for the Soviet Union a valuable asset abroad.’ 
This is evidenced by the fact that when in 1949, after the break with the 
Cominform, the Yugoslav Government proposed to the Soviet Government 


93 For text see Sbornik dogovorov, 1956, XII, p. 198; Vedomosti Verkhovnogo 
Soveta SSSR, 1946, No. 39. 

94 J. Vernant, op. cit. 57. He gives the following breakdown: 10,000-20,000 from 
the Lebanon; 10,000 from Syria; 15,000-20,000 from Greece; 5,000 from Egypt; 
3,000-3,500 from France, and a few thousand others from Bulgaria, Rumania and Iran. 
Some of these repatriates were refugees; others were nationals of the countries from 
which they came. 

98 The same policy has been adopted by Poland in its latest drive on Polish refugees; 
see ''Emigr6 Go Home,’? News From Behind the Iron Curtain, Oct, 1955, No. 10, 
pp. 7-8. 
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the repatriation of all Soviet nationals, including Russian stateless persons 
and Russian-naturalized Yugoslavs, it was unsuccessful and proceeded to 
expel all these individuals. In fact the passports issued to these Soviet 
nationals did not even authorize their return to the Soviet Union. 


Foreign Policy 


Such, however, was not the Soviet attitude, expressed in numerous in- 
ternational agreements, towards refugees and displaced persons created by 
the second World War. During the war the U.S.S.R. had participated for 
the first time in an international relief organization for refugees, being a 
member of the Executive Committee of the Intergovernmental Committee 
for Refugees formed at the Evian Conference of July 6, 1938.°° Also dur- 
ing the war the Soviet Union had concluded a number of agreements on 
refugees and displaced persons, such as the Agreements of February 11, 
1945, with the United Kingdom and the United States, and June 29, 1945, 
with France. Repatriation was the express cornerstone of Soviet legal 
theory concerning this category of persons: 


The position of the Soviet Union and the countries of the people’s 
democracies on the question of refugees and displaced persons is dic- 
tated by the desire of these countries to speedily return to their homes 
these persons artificially torn away from them, giving them an oppor- 
tunity to choose independently on the question of returning home.®” 


Despite the fact that the agreements concluded between the U.S.S.R. and 
France, Great Britain and the United States did not contain any provisions 
for forcible repatriation, it appears that not all the Soviet citizens repatri- 
ated under them went back to the U.S.S.R. voluntarily.” In 1947 it was 
estimated that ‘‘since the end of hostilities, the armies of occupation have 
been able to return to their homes some 7,000,000’’ ® refugees and dis- 
placed persons; the Chief of the Soviet Repatriation Mission stated that 
up to September 1, 1945, 5,115,709 Soviet citizens were repatriated, of 
whom 2,888,157 were returned by the Red Army and 2,229,552 transferred 
by the Allies. The number of remaining Russians in exile steadily de- 
creased and between July 1, 1947, and December 31, 1951, an additional 
1,800 Soviet citizens were repatriated to the Soviet Union. 

Though the Soviet Union agreed that repatriation was to be decided upon 


96 R. Ginesy, op. cit. 131; see also E. Estorick, ‘‘The Evian Conference and the 
Intergovernmental Committee,’? The Annals, May, 1939, pp. 136-142. 

97 Akademiya Nauk SSSR, op. cit. 249. 

98 See Y. Naumenko, Sbornik Materialov o Vydache Kazakov v Lientse i Drugikh 
Mestakh 1945 (Collection of Documents on the Surrender of Cossacks in Linz and Other 
Places in 1945), Vols. 7, 8 and 9 (Orangeburg, N. Y., 1954-1955). 

39 The Displaced Persons Problem. A Collection of Recent Official Statements 
(U. 8. Dept. of State Pub. 2899, Aug., 1947), ‘‘Legislation Advocated for Entrance of 
Displaced Persons to the United States—Message of the President to the Congress, 
July 7, 1947,” p. 1. 

100 Major General Golikov, ‘‘O khode repatriatsii sovetskikh grazhdan’’? (On the 
process of repatriation of Soviet citizens), VPSS 1945, p. 15; Occupation of Germany, 
Poliey and Progress, 1945-1946 (U. 8. Dept. of State Pub. 2783, Washington, 1947), 
p. 26, states that by October, 1945, 544 million persons had been repatriated from the 
three Western zones. 
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freely by the refugees and displaced persons, it also insisted that they were 
“victims of fascist regimes” 1° and eager to return home.** In the West 
the general interpretation had been that 


the Soviet viewpoint is that those persons born in areas now subject 
to the Soviet Governmental authority are Russian subjects and under 
obligation to return to such territory. They demand that we forcibly 
repatriate the DP’s.1% 


And it is true that some of the Soviet actions seem to bear out this opinion. 
Thus, on June 15, 1946, the Soviet Union held up the repatriation of Swiss 
nationals to Switzerland until such time as the Swiss Government should 
guarantee the return of all Soviet citizens from its territory. On Oc- 
tober 1, 1945, the Soviet Government announced the completion of the re- 
patriation of all Soviet citizens from Switzerland, 9,603 individuals, and 
resumed the return of Swiss nationals home.?% 

A somewhat similar incident occurred in connection with the repatria- 
tion of Soviet citizens from Belgium. On March 18, 1945, an agreement 
was concluded between the U.S.S.R. and Belgium to facilitate and co- 
ordinate the repatriation of Belgian and Russian citizens to their home- 
land.°%* By February 27, 1946, Belgium had repatriated 16,194 Soviet 
nationals, all those who had been in camps in the country. However, a 
number of Russians remained privately domiciled and the Soviet Ambas- 
sador to Belgium protested that the Belgian authorities did not take saff- 
cient measures to locate these persons and insure their return, and that, at 
the same time, the Belgian Government rejected the request of the Soviet 
Union to let its Repatriation Commission officials search for and locate these 
individuals. The U.S.S.R. also protested the actions of the Belgian au- 
thorities who often jailed Soviet citizens for illegal residence within the 
country instead of handing them over to the Soviet authorities.} 

Some of the treaties concluded between the U.S.S.R. and its neighbors 
contained provisions for the return of refugees and transfers of citizens. 
The Armistice Agreements with Germany’s former allies provided for the 
repatriation of Soviet displaced persons and refugees. Thus, for example, 
‘‘the Estonians, Ingrians and East Karelians who had fled to Finland had 
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to be delivered to the Russians.’ 18 On September 9, 1944, an agreement 
was signed between Poland and the Ukrainian S.S.R. providing for the 
evacuation and return of Poles from the Ukraine to Poland and of persons 
of Ukrainian origin from Poland to the Ukrainian §.8.R.2° On May 6, 
1947, a protocol was signed between the contracting parties, announcing 
the fulfillment of the terms of the agreement.” An agreement signed on 
July 6, 1945, between the U.S.S.R. and Poland laid down the rules for the 
transfer to the U.S.S.R. of persons of Russian, Ukrainian, Byelorussian, 
Ruthenian and Lithuanian origin who possessed Polish nationality prior to 
September 17, 1939, and the transfer to Poland of persons of Polish and 
Jewish ethnic origin living in Soviet territory. By this agreement the 
U.S.S.R. recognized the Polish nationality of persons of Jewish origin, 
which the note of the Narkomindel of December 1, 1941, claimed as Soviet 
citizens. In return for this concession, the Polish Government recognized 
the claim of the Soviet Union, made in that note," in regard to the Soviet 
citizenship of the other non-Polish elements formerly nationals of Russia. 
There were clauses on free choice or option. 

In connection with the Treaty of June 29, 1945, ceding the Transcar- 
pathian Ukraine to the U.S.S.R., a protocol signed on the same day pro- 
vided for the right of persons of Ukrainian, Russian and White Russian 
ethnie groups residing in Czechoslovakia in the area of Slovakia to opt 
for Soviet citizenship with the permission of the Soviet Government, and 
of persons of Czech and Slovak groups residing on the territory of the 
Transcarpathian Ukraine (Province of Volyniya) to opt for citizenship of 
the Czechoslovak Republic with the permission of the Czechoslovak Gov- 
ernment. Option was to be followed by repatriation within 12 months and 
was based on free choice.1?? 

In addition to bilateral treaties concerning refugees and displaced per- 
sons, the U.S.S.R. also participated in the creation of the International 
Refugee Organization. In drafting the Charter of the I.R.0., the Soviets 
played a modest rôle, limiting themselves to insisting on the inclusion of 
a few particular provisions such as: 


(1) recognition that the main purpose of the United Nations was to 
aid the refugee in returning home; 
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(2) resettlement of those who did not want to return only with the 
permission of the state whose citizens they were; 

(3) banning of all propaganda against the United Nations and 
against repatriation in refugee camps; 

(4) inelusion among the administrative personnel of the camps pri- 
marily citizens of those states to whose nationality the inmates be- 
longed ; 

(5) aid to various states in measures for repatriation ; 

(6) recognition that traitors, Quislings, war criminals and persons 
who had in any way collaborated with the enemies of the United 
Nations were not refugees eligible for protection, but should be im- 
mediately returned to their countries. ™? 


Of all these points advanced by the Soviet representative, only a few were 
incorporated in the I.R.O. Charter. Thus the Charter recognized that 


as regards displaced persons, the main task to be performed is to en- 
courage and assist in every possible way their early return to their 
country of origin.™* 


Annex I to the Charter also stated that 


no international assistance should be given to traitors, quislings and 
war criminals, and nothing should be done to prevent in any way their 
surrender and punishment.™* 


International help to states’ projects for repatriation was also endorsed. 
The other amendments, however, were rejected,** and the U.S.S.R. voted 
against the adoption of the Charter. 

It is of interest to note that the U.S.S.R. also permitted the Charter of 
the I.R.O. to include as refugees eligible for its assistance and protection 
persons who had been regarded as refugees prior to 1939. Thus the rem- 
nants of the Russian émigrés of the Revolution and the Civil War came 
under this provision. However, since most of them had been repatriated 
in 1945 to the Soviet Union,"’ and the others were disqualified from I.R.O. 
help because they had collaborated with the Germans and their allies, the 
Soviet concession was not in fact very significant. 

At present Soviet legal theory insists that France,“* Great Britain and 


118 (‘Proekt rezolutsii po voprosu o bezhentsakh, predlozhennyi Delegatsiei SSSR 
v 3m Komitete’’ (Draft resolution on the question of refugees proposed by the Soviet 
Delegation in the 3rd Committee), Feb. 4, 1946, VPSS 1946, pp. 227-232. 

114 See Charter and Annexes to the Charter of the International Refugee Organization 
in ‘*TRO,’’ 24 Brit. Year Bk. of Int. Law 480-493 (1947). 

115 Ibid. 489. 

116 ‘‘Vystupleniya A. Y. Vyshinskogo na plenarnykh zasedaniyakh Generalnoi As- 
semblei pri obsuzhdenii rezolutsii po voprosu o bezhentsakh’’? (A. Y. Vishinsky’s 
speeches at the plenary sessions of the General Assembly during the debate on the 
resolution on the question of refugees), Feb. 12, 1946, VPSS 1946, pp. 227-232. 

117 Cf. The Displaced Persons Problem, ‘‘Statement by the Secretary of State, July 
16, 1947,’’ pp. 3-4: ‘‘ For the most part, they [the repatriates] were western Europeans 
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‘*Nota sovetskogo pravitelstva frantsuskomu pravitelstvu’’? (On the question of the 
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the United States have violated the provisions of their wartime repatriation 
agreements with the U.S.S.R. The United States and Great Britain are 
accused of detaining 247,000 Soviet citizens in West Germany and Aus- 
tria.*° The Soviet Union repeatedly professes not to want forcible re- 
patriation of refugees,**° but at the same time declares that the refusal of 
Soviet refugees and displaced persons to return is due solely to: (1) Fascist 
propaganda against repatriation disseminated in the camps by war erimi- 
nals and traitors, and activities of Fascist organizations in the camps; 17 
(2) pressure put on the refugees to prevent them from choosing to re- 
turn ; 17? (3) desire of the Western states to use the refugees and displaced 
persons as cheap labor. In other words, according to the U.S.S.R., the 
displaced persons and refugees of Soviet citizenship desire to return to 
their homeland, but cannot because 


it is obvious that ... the displaced persons in the camps, finding 
themselves in a position of having absolutely no legal rights and in 
extremely difficult material conditions, cannot freely express their de- 
sires to return home.** 


Since the Charter of the I.R.O. bars protection and aid to ‘‘persons who 
have become leaders of movements hostile to the Government of their coun- 
try being a Member of the United Nations or sponsors of movements en- 
couraging refugees to not return to their country of origin,” 17 the Soviet 
position is legally strong, if in fact the refusal to come home is due to hos- 
tile propaganda and not to individual opposition. 

Another argument advanced to advocate the transfer of the émigrés to 
Russian authorities is based on the principle of the compulsory surrender 
of war criminals. The argument is used in a variety of ways. As applied 
to individual leaders of the emigration movement, it consists in the U.S.S.R. 
demanding their return to the Soviet Union for trial as war criminals. 
Since the U.S.S.R. affirms that ‘‘at the present time exist international 


persecution of Soviet citizens and repatriates in France, and Note of the Soviet Govern- 
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121 ‘í Zayavlennie A. Y. Vyshinskogo na Moskovskoi sessii Soveta Ministrov Inostran- 
nykh Del pri obsuzhdenii voprosa o peremeshchennykh litsakh’’ (Declaration of A. Y, 
Vishinsky at the Moscow Session of the Council of Foreign Ministers at the debate on 
the question of displaced persons), March 15, 1947, VPSS 1947, I, p. 407. 
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(Speech of V. A. Zorin at the session of the 3rd Committee of the General Assembly), 
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Organizatsii Obiedinennykh Natsii (Delegations of the USSR, UkSSR and BSSR at the 
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(Moscow, 1948). 

128 A, Y. Vishinsky, op. cit. (note 102) 119. 
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criminal norms binding on all nations, such as the obligation to surrender 
fascist criminals,’’ ° it demands the return of these émigrés as war erimi- 
nals, insisting that 


under the mask of ‘‘politieal dissidents’? hide many leaders of fascist 
bands, who loyally served their German masters, and destroyed peace- 
ful Soviet populations.22” 


Moreover, according to the U.S.S.R., the rules of international law as es- 
tablished by the Charter and the Judgment of the International Military 
Tribunal at Nuremberg do not require that any evidence be presented along 
with the demand for the surrender of a war criminal, other than his name 
and the locus of his erime,!** and the Soviet Union demands the immediate 
surrender of these persons who are ‘‘eriminals, traitors—not refugees.” 179 
In addition, the Soviet argument runs, the refusal to return is only further 
evidence to support its contention that these ‘‘dissidents’’ are war erim- 
inals, else why should they refuse? 18° Therefore the repatriation of the 
rank-and-file is demanded because their refusal to come home is due en- 
tirely to the falsehood and terrorism to which they are subjected; the 
surrender of the leaders is demanded because they are war criminals and 
traitors. 

In November, 1946, resettlement of refugees in countries other than their 
own was rejected by the Soviet Union.1*! In December of the same year 
limited resettlement was accepted in principle, but only as a secondary 
and extraordinary measure, and only with the permission of the émigré's 
country of origin. The opposition to resettlement was formulated on 
humanitarian and legal grounds. In the first place, it was objected, such 
a resettlement ‘‘destines the refugees to a joyless life far from their home- 
land, in circumstances of all sorts of discrimination.’’ 15? In the second 
place, it leaves them open to merciless economic exploitation.®* There- 
fore, the U.S.S.R. insists, they must be returned ‘‘home, to their families, 
to work in the place of their birth, to normal conditions of life.’’ 1"4 

The Soviet legal objections to resettlement center on the argument that it 


120 M. D. Shargorodsky, ‘‘Nekotorye voprosy mezhdunarodnogo ugolovnogo prava” 
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displaced persons), Dec. 15, 1946, VPSS 1946, p. 536. 
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VPSS 1947, II, p. 166. 
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1946, p. 531. 
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284 A. Y. Vishinsky, op. cit. 117. 


354 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


helps the escape of war criminals from justice, who, returned home, would 
quickly be discovered and punished.** Since the U.S.S.R. claims that 
the Allies have assumed an obligation before the world to punish all war 
eriminals, even if they have to seek them at the very ends of the world,** 
any measures, such as resettlement, thwarting or tending to thwart this 
punishment are unacceptable to the Soviet Government. 

Another point advanced by the Soviet Union is the fact that the refugees 
and displaced persons are not stateless, but are regarded by the Soviet 
Government as citizens of the U.S.S.R. regardless of any documents to the 
contrary." Voluntary and unilateral expatriation is not recognized by 
the U.S.S.R. Proceeding on the basis that all rights are created by public 
law, the Soviet Union insists that the will of the state must be taken into 
account and that without the government’s permission no individual 
renunciation of citizenship is valid%* Notwithstanding the fact that the 
refugees and displaced persons by their deeds have actually repudiated 
their allegiance to the U.S.S.R. and have made themselves de facto state- 
less under general international law, the U.S.S.R. continues to count them 
as Soviet citizens, under its diplomatic protection and bearing obligations 
towards the Soviet Government.’** In this spirit, in September, 1947, 
the Soviet Government handed a note to the Foreign Ministry of Turkey, 
in which the Soviet Union demanded that the transfer of displaced persons 
of Moslem faith—Soviet citizens—from Italy and the Western Zone of 
Germany to Turkey be stopped, and declared that no resettlement of Soviet 
citizens from amongst the displaced persons would be considered as legal 
without the Soviet Union’s prior consent to it.?*° 

The situation of the displaced persons and refugees from the U.S.S.R. 
after World War II has a number of peculiar features. Whereas the 
position of the Russian émigrés after 1917 was worsened by the Soviet 
Government’s decision to denaturalize them, the refugees and displaced 
persons after 1945 are hindered by the U.S.S.R.’s insistence that they 
remain Soviet nationals, making their resettlement and absorption more 
difficult; moreover, whereas the great majority of pre-World War II 
émigrés finally found a new home, most of the Soviet exiles after World 
War II were returned in the early postwar years. In international re- 
lations the present Soviet attitude is significant in that it makes possible a 
future trial by the U.S.S.R. of any person guilty of crimes against refugees 
or displaced persons claimed by it as its citizens, in accordance with the 


186 €f Vystuplenie A. A. Gromyko’? (A. A. Gromyko’s Speech), Dec. 15, 1946, VPSS 
1946, p. 535. 
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Soviet interpretation of international law and the principles of Nurem- 
berg. In view of the Soviet insistence that the exiles are nationals and 
thereby protected by the Soviet Criminal Code, any individual criminal 
act 141 or act of genocide **? against refugees and stateless persons from the 
Soviet Union is within the jurisdiction of Soviet law, especially under the 
new Soviet trend to legislate domestic punishments for international crimes 
such as crimes against humanity, genocide, ete.**® 

In analyzing the composition and status of the refugee and displaced 
persons’ movement from the U.S.S.R. three factors stand out. The first is 
that the Soviet refugee problem is similar to all previous refugee problers, 
ie., it is a problem of minorities, ethnie and cultural.44 On September 4, 
1945, there were only 62,000 displaced persons of Soviet Russian origin in 
Western Germany.*** The great majority of those who refused to return 
to their homes came ‘‘from the northern Baltic areas, Poland, the Russian 
Ukraine, and Yugoslavia.” 18 On December 31, 1946, it was estimated 
that of the displaced persons in the American Zone of Germany only about 
20,000 were Soviet citizens, as compared to about 155,000 Balts." On 
June 4, 1947, it was stated that ‘‘about 17 percent of the displaced persons 
are Balts, 30 percent Poles, 7 percent Yugoslavs, 20 percent Jewish, and 
the remainder primarily Ukrainians, Russians and stateless.” 148 More- 
over, of those regarded as Soviet Russians, i.e., primarily those coming 
from the R.S.F.8.R., a great majority belonged to various small ethnic 
minorities, Crimeans, Caucasians, Kalmuks, Kabardines, few being Great 
Russians. Of Soviet citizens in general, an overwhelming majority of the 
refugees and displaced persons were of Ukrainian and White Russian 
origin. 

The second conclusion that one arrives at concerns persons among the 
refugees who collaborated with the enemy. The percentage was high, 
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and again it was especially high among minorities.°° Ukrainians, White 
Russians, Balts and some of the smaller ethnie groups seem to have col- 
laborated voluntarily and extensively with the Germans and their allies. 
Collaboration took the form of participation in S.S. units, regular army 
units incorporated in the German armies, independent armies such as 
R.O.A., K.O.N.R. and the ‘‘Cossack’’ units, para-military and irregular 
organizations, The number of Great Russians who collaborated seems to 
have been relatively small"! and was mainly composed of prisoners of 
war ‘‘who had been driven by hunger to enlist.’’ 152 

The final point relates to the present juridical status of the Balts, who 
form about 17 percent of the displaced persons and refugees. According 
to the U.S.S.R. they are Soviet citizens ever since the incorporation of the 
Baltic states into the Soviet Union, and it demands their return to the 
fatherland. Thus, by the provisions of the Armistice with Finland, 
Estonians who had fied to Finland had to be returned to the U.S.S.R. 
However, after the end of the war the United States and Great Britain an- 
nounced that they refused to recognize the annexation of the Baltic states 
by the U.S.S.R. and continued to maintain diplomatie relations with 
Latvian, Estonian and Lithuanian governments-in-exile. No Balts were 
returned by the United States or Great Britain to the Soviet Union, and 
they are recognized by countries following the American and British 
example as continuing to be citizens of their respective states. Other 
states, which recognized the Soviet claim, regard them as de facto stateless. 
The U.S.S.R., whose claim is recognized by the other Soviet bloc countries, 
continues to consider them as Soviet citizens, owing it allegiance and 
. subject to its diplomatic protection. A large percentage of the Balt 
refugees and displaced persons collaborated with the Germans during 
the war. 

With the beginning of the ‘‘cold war” and the growing hostility be- 
tween East and West it soon became obvious that the Charter of the I.R.0. 
was not adequate in view of the circumstances. Aid and protection were 
soon being granted to elements among refugees and displaced persons 
who had collaborated with the Germans against the Soviet Union, even 
those guilty of atrocities and war crimes. Moreover, the Charter pro- 
vided only for persons who had become refugees and displaced persons 
prior to its ratification. The number of refugees, however, continued to 
grow, with escapees from the Red Army in East Germany providing the 
bulk of Russians eseaping from Soviet control, and with large numbers of 
persons escaping from the Soviet satellites. Aid and protection were 
granted to them too, in spite of the fact that it was not foreseen by the 
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Charter. Thus, little by little, the provisions of the Charter of the I.R.O. 
were either modified or disregarded. Then, with the coming to an end 
of the International Refugee Organization, the General Assembly of the 
United Nations decided at its fourth session in 1949 to set up a new body 
to continue I.R.O.’s work. The Statute of the United Nations High Com- 
missioner’s Office for Refugees was approved on December 14, 1950. 
Finally on July 28, 1951, a new Convention Relating to the Status of 
Refugees +? was concluded which extended the I.R.O. Charter’s provisions 
to include all persons fleeing from persecution due to events which took 
place in their country prior to January 1, 1951, thus effectively covering 
escapees from behind the Iron Curtain. It was hailed in the West as a 
true charter of the political refugee.5* Since the High Commissioner’s 
Office, unlike the agencies which preceded it, is not competent to carry out 
repatriation, and since the Convention of July 28, 1951, provides only for 
legal protection and material aid, neither of them is recognized by the 
U.S.S.R. 

The Soviet Union took no part in drafting or signing the new con- 
vention. Though it had voted against the Charter of the I.R.O., and had 
considered it as merely a temporary agency, the U.S.S.R. now seems to 
consider that organization’s Charter as a codification of the international 
law on refugees and displaced persons, and the only valid international 
legal code on the subject. Thus, in 1951 it was still being written in words 
identical or similar to those of the I.R.O. Charter that the cause of the 
existence of refugees and displaced persons was Fascism: 

The policy of terror applied in the past and still practiced in States 
of fascist regimes in regard to progressive elements, the racial polities 
of fascist Governments led to the situation where, even prior to 
World War II, a large number of refugees and displaced persons 
came into existence.15* 

Moreover, even at the present time in Soviet teachings of international law, 
refugees and displaced persons are defined as persons ‘‘victims of Nazi 
and Fascist regimes, or regimes which took part in the second World War 
on the side of Fascist regimes (Quisling and similar regimes). 156€ Thus 
the U.S.S.R. seems to have adopted the law of the I.R.O. Charter as the 
final word on refugees and displaced persons, even though it had opposed 
its adoption. At the same time, the viewpoint taken by the Soviet Union 
permits it: (1) to brand as Fascist or Nazi any regime which causes some 
of its citizens to flee as refugees or displaced persons (thus Tito in 1949, 
when he expelled Soviet nationals and Yugoslavs of Russian origin; the 
United States, when it caused Gerhardt Eisler to flee); (2) to insist that 
since only Fascist and Nazi states can cause honest citizens to escape from 
them, and since by definition the U.S.S.R. is not a Fascist or Nazi, but a 
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Bk. of Int. Law 479 (1953); see also idem, ‘‘The International Protection of Refugees,’’ 
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socialist state, ergo those who flee from it are not genuine political refugees, 
but diversionists, spies, adventurers, saboteurs, traitors, and common 
criminals. 

The Soviet Union regards the problem of refugees and displaced persons 
as crucial. ‘‘The question of refugees is a question of great international 
importance, both by its scope, and by its nature’’;*>? and complications 
in its solution ‘‘poison the international atmosphere’’; 158 in other words, 
a continued failure to solve the problem presents a threat to world peace 
and security. According to the Soviet Union, the Charter of the United 
Nations 


laid on the Great Powers the leading responsibility for the maintenance 
of international peace and security, and obliged them to adopt their 
resolutions on such questions unanimously.*®* 


Since Soviet legal theory also claims that 


discrepancy between right and duty under international agreements 
would be a violation of the principle of the sovereign equality of States 
and the violation of universally recognized and accepted principles of 
international law which confirm the just principle that right must 
correspond to duty, and vice versa, to an obligation must correspond a 
right,?®° 
the US.S.R. insists that all measures in international law and relations 
taken in the interests of peace and security must include the signature of 
the Soviet Union (and the other great Powers), or be invalid as norms of 
general international law. Therefore the U.S.S.R. claims that the Con- 
vention of 1951, which it does not recognize, does not create international 
law at all, but only represents a multilateral treaty, binding only on its 
signatories. ‘‘Legislation’’ by a number of states for all the members of 
the international community is rejected by the Soviet Union as violating 
the principle of sovereignty,’ unless the legislating is done unanimously 
in the interest of peace and security by the ‘‘Big Five,’’ who derive their 
powers and privileged position from the United Nations Charter. Thus, 
ignoring the provisions of the 1951 Convention, the U.S.S.R. indorses the 
provisions and definitions of the Charter of the I.R.O. as true international 
legal rules, which have not been superseded by the more recent agreements. 
Since there is no more organized co-operation between East and West on 
the solution of the refugee and displaced persons problem within the frame- 
work of an international agency, all Soviet measures now take the form 
either of internal legislation, or of agreements with its satellites, or of bi- 
lateral agreements with other states. Repatriation still remains the keynote 
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of all Soviet policy, the latest expression of which is the setting up in Hast 
Berlin of a ‘‘Committee for a Return to the Motherland” for Soviet 
escapees. Claiming to be a group of penitent refugees who, with the 
co-operation of the East German Government, are leading a voluntary 
movement for repatriation to the Soviet Union, the Committee issues a 
propaganda newspaper published in Russian, Lithuanian, Latvian and 
Ukrainian. Three of its members represent the Soviet Baltic Republics; 
copies of the paper are mailed to Baltie exiles in Europe and the United 
States; 1°? and, in general, emphasis is laid on appealing to exiles of Baltic 
origin.® The redefection drive seems to be aimed not so much at achiev- 
ing mass repatriation as at demoralizing and disorganizing the émigré 
movement by such defections within its ranks as do take place,?** even 
though some concrete results have been achieved, too, in terms of re- 
turnees home, the numbers being variously estimated as between ‘‘several 
hundred refugees” 165 and more than a thousand.’** This campaign re- 
fleets the present policy of the Soviet Union towards refugees and displaced 
persons. 


Prisoners of War 


The problem of Soviet prisoners of war was to a great extent confused 
with the general question of refugees and displaced persons. In the first 
great repatriation movements at the close of the war, prisoners of war 
were returned along with civilians, no particular distinction being made 
between the two. When repatriation ceased and refugees and displaced 
persons who refused to return were classified as political refugees and 
granted asylum, prisoners of war who remained among them availed them- 
selves of the same right. The Soviet Union has not made separate 
representations for the return of Soviet prisoners of war, but has included 
them in the general category of Soviet citizens, refugees and displaced per- 
sons whose return it demands. The provisions of the Hague Conventions 
relative to the repatriation of war prisoners were not invoked by the Soviet 
Union on behalf of its own prisoners of war after World War II. 

A number of reasons for this exist: (1) the fact already mentioned that 
prisoners of war were generally included in the category of refugees and 
displaced persons; (2) the fact that most prisoners of war were returned in 
1945 and 1946; (3) many of the prisoners of war captured by the Germans 


162 ‘1 Emigré Go Home,’’ News From Behind the Iron Curtain, Oct., 1955, No. 10, p. 
5; also A. Gaev, ‘‘Return to the Motherland,’’ 2 Bulletin of the Institute for the Study 
of the History and Culture of the USSR 20-24 (1955, No. 8). 

163 íí Soviet Appeals to Estonians Here,’? New York Times, Feb. 9, 1956, 

164 ‘*Emigré Go Home,’? loc. cit. 9. 165 Ibid. 

166 ‘“Russian Combats Refugee Flights by Intensive ‘Come Home’ Drive,’’? New York 
Times, March 28, 1956, estimates the number of returnees in the 13 months that ended 
Jan. 31, 1956, at 1,158; see also ‘‘812 Leave Argentina for Soviet in Growing Repatria- 
tion Exodus,’’ ibid., June 2, 1956, in which it is stated that, besides the 812, 780 had 
sailed already, 800 more were scheduled to sail within a month, and before the end of 
the year 30,000 persons from Paraguay, Uruguay and Argentina were expected to return 
behind the Iron Curtain. 
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and their allies, especially those of Ukrainian, White Russian and Cau- 
easian origin, voluntarily co-operated with the German authorities, even 
to the extent of taking part in military hostilities against the Soviet Union 
(leading anti-guerilla bands, joining the ranks of para-military and S.S. 
units), thus coming within the category, not of war prisoners, but of 
traitors and war criminals. 

In spite of this lack of clear distinction between the civilian and military 
repatriates, their status is markedly different in Soviet law. Under Article 
58(1a) of the Soviet Criminal Code, escape and flight across the border 
in the case of a civilian is treason punishable by the firing squad, with 
confiscation of all property, unless there are attenuating circumstances, in 
which case the penalty is 10 years in prison and confiscation of all property. 
Under Article 58(1b) the same crime committed by a service man auto- 
matically entails the firing squad, the usual confiscation of property and 
possible reprisals against his family and comrades in arms.1* In Soviet 
military law, any soldier who surrenders without being wounded or with- 
out having received an order from his superior to lay down his arms is 
guilty of treason and liable to prosecution under military criminal laws. 
A number of Soviet soldiers, finding their position hopeless, surrendered 
without having been wounded, sometimes with, sometimes without, orders 
from their superiors. However, in Soviet military law, even an order of a 
superior is not sufficient excuse and does not always grant immunity. 
Respondeat superior in the Soviet military forces is not a plea sufficient to 
establish innocence, for 


a subordinate carrying out an obviously criminal order of his superior 
commits in fact a socially dangerous crime against the interests of the 
Armed Forces.'® 


Thus officers who gave orders to surrender are technically, under Soviet 
military criminal laws, traitors and criminals, and the enlisted men who 
obeyed their orders are not protected by the plea of respondeat superior© 
In theory, though it was not done in practice, a demand could have been 
presented by the U.S.S.R. for the return of its prisoners of war as criminals, 
not as refugees or displaced persons or bona fide prisoners of war. 

The Soviet attitude towards the repatriation of military prisoners which 
was not specifically expressed in connection with members of its own 
armed forces, was expounded on the subject of the Chinese prisoners of 
war in Korea, and, in substance, boils down to two rules: (1) ‘‘the ruling 
principle of international law and international practice is the uncondi- 
tional, unreserved and total exchange of prisoners of war’; 1° (2) it is 


167 Ministerstvo Yustitsii RSFSR, Ugolovnyi Kodeks RSFSR (Ministry of Justice 
of the RSFSR, Criminal Code of the RSFSR) 17-18 (Moscow, 1953). 

168 V, M. Chkhikvadze, op. cit. 199. 

169 The position of the subordinate is made even more difficult by the fact that in 
Soviet military law he has no right to question the validity or utility of his superior’s 
orders. See V. M. Chkhikvadze, op. cit, 198. 

170 B. Petrov, ‘‘Amerikanskie imperialisty—zlostnye narushiteli rezhima voennogo 
plena’? (American Imperialists are Flagrant Violators of the Regime for P.O.W.’s), 
SGP, 1952, No. 12, p. 56; see also H. Brandweiner, ‘‘Amerikanskoe tolkovanie mezh- 
dunarodnogo prava’? (American Interpretation of International Law), SGP, 1954, 
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obvious that the ‘‘attempt to enroll as politically active elements, eligible 
for the right of asylum for political reasons, persons whose activities had 
no political motivations, and who are motivated solely by reasons having 
nothing to do with politics, must be rejected as completely unjustified.’’ 17 
In other words, compulsory and early repatriation of all prisoners of war 
is the rule, since the ‘‘conditions of being a prisoner of war are not a 
favorable circumstance for a free choice and a free decision... .” 1? At 
the present time the U.S.S.R. has reversed the position it had taken after 
World War I on the return of prisoners of war, namely, that it was to be 
based on free consent, and on this point, as on the rest of its legal atti- 
tude towards refugees and displaced persons, the Soviet Union seems to be 
in disagreement with the newer concepts of international law.’"* 

Nevertheless, the policies of the U.S.S.R. on refugees, displaced persons 
and prisoners of war, from 1917 to 1956 include a number of bold innova- 
tions in law, of which some were later adopted by other states (Germany 
and Italy practiced denaturalization of their citizens), some became inter- 
national legal norms (free consent of prisoners of war to repatriation), 
most of which at the present time are the model for the policies of the 
satellites, who have adopted the pattern of mass denaturalizations, selective 
amnesties and repatriation. It must be concluded that the U.S.S.R. con- 
siders its experience in handling the problem of refugees and displaced per- 
sons as having been successful, since the satellites have taken it for their 
own.?75 


No. 6, p. 46: ‘‘This Convention [the Hague Convention of 1907] acts at present uni- 
versally as an expression of customary law of war binding on all nations.’’ 

171 A, Y. Vishinsky, Speech at the General Assembly of the United Nations, quoted 
in Pravda, Nov. 12, 1952. 

172A, Y. Vishinsky, ‘‘Koreiskii Vopros’’ (The Korean Question), Oct. 29, 1952, 
Voprosy Mezhdunarodnogo Prava i Mezhdunarodnoi Politiki (Questions of International 
Law and International Politics), Seventh Session of the General Assembly of the United 
Nations, 1952, p. 72 (Moscow, 1953). 

178 See P, I. Kudriavtsev et al, Yuridicheskii Slovar (Legal Dictionary), II, ‘‘Repatri- 
atsiya’’ (Repatriation), pp. 334-335 (Moscow, 1956). 

174 Cf. R. R. Baxter, ‘‘ Asylum to Prisoners of War,’’ 30 Brit. Year Bk. of Int. Law 
489 (1953): ‘‘The principle that a Detaining Power may, if it desires, grant asylum 
to prisoners of war who do not wish to be repatriated now appears to be generally 
accepted.’’ See also Ch. De Visscher, op. cit. 235. 

175 Witness, for example, the sequence of actions taken by the Hungarian Government 
on the subject of the post-revolt refugees: Under Art. 17(2) of Nationality Act LX 
of Dec, 24, 1948, the Government, on a proposal made by the Minister of the Interior, 
may deprive of his Hungarian nationality a person who ‘fon going abroad contravenes 
or evades the statutory provisions relating to departure from the country.’’? On Nov. 
29, 1956, an amnesty for Hungarian citizens who left the country illegally was made 
public. A few weeks later it was announced that a census of the population was planned 
soon, presumably to determine the presence or absence of registered residents, prior to 
the taking of measures against the illegal absentees. Under the provisions of the same 
Nationality Act, Art. 17(3), the property of the persons deprived of Hungarian citizen- 
ship for illegal exit is subject to confiscation. Diplomatic pressure was exerted on 
Austria to help return Hungarian youngsters ‘‘tricked by Fascist propaganda’’ into 
leaving their motherland, and 141 refugees were returned to Hungary from Yugoslavia, 
presumably voluntarily. See New York Times, Dec. 10, 1956, and East Europe, Jan., 
1957, Vol. 6, No. 1, pp. 21-22, 43. 


LEGAL TERMINOLOGY FOR THE UPPER REGIONS OF THE 
ATMOSPHERE AND FOR THE SPACE BEYOND 
THE ATMOSPHERE 


By Joan C. Hogan 


Research Editor, The RAND Corporation, Santa Monica, California 


There are no established definitions in law for describing the upper 
regions of the atmosphere or the space beyond the atmosphere. The legal 
dictionaries and the law encyclopedias do not even refer to the stratosphere 
or the areas above. The author of a recent article on the problems of high 
altitude jurisdiction thus declares: 


Terminology presents some problems. Space, outer space, and even 
airspace to some extent are often used interchangeably although each 
may have different scientific, legal, and ordinary meanings.* 


The urgency of the need for a standard terminology in law for describing 
the upper regions of the atmosphere (and the areas beyond) arises from the 
fact that there is a variety of man-made objects which will soon be op- 
erating at high altitudes—some outside the atmosphere—and these can be 
expected to present somewhat different legal problems depending upon 
the heights and speeds at which they fly.’ 

Astronautical jurisprudence is a new field of law, and it raises some 
basic questions which must soon be answered, namely: What, in law, is 
meant by the term ‘‘airspace?’’ What are the scientific divisions of the 
upper regions of the earth’s atmosphere? How does ‘‘space’’ differ from 
‘outer space,’’ ‘‘world space,” ‘‘territorial space,’’ ‘‘contiguous space,” 
‘‘terrestrial space,’’ etc.? 


Waar is ‘‘ Arrspace?”’ 


There has never been a satisfactory definition in law of the term ‘‘air- 
space’’—the word is frequently used in domestic decisions involving dis- 
putes between landowners and aviators ® and in international conventions 


1H. B. Jacobini, ‘‘Problems of High Altitude or Space Jurisdiction,’’ 6 Western 
Political Quarterly 681, note 5 (1953). For recent articles on law and activities in 
the upper regions of the atmosphere (and beyond), see John C. Hogan, ‘‘Space Law 
Bibliography,’ 23 Journal of Air Law and Commerce 317-325 (1956). 

2The Journal of Space Flight has published a list showing model, type, and flight 
characteristics of twenty-five different high-altitude vehicles which the Soviet Union 
has under development. These include a satellite vehicle, an intercontinental ballistic 
missile, a medium-range ballistic missile, a supersonic glide missile, a guided aircraft 
rocket, several manned rocket planes, ete. A comparable development in this tech- 
nology also exists in the United States. See Alfred J. Zaehringer, ‘‘Table of Soviet 
Missiles,’’ 8 Journal of Space Flight 1—4 (1956). 

8 See the recent Canadian ease, Lacroix v. the Queen, 4 D. L, R. 470-478 (1954). 
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governing the rights of nations to fly over one another’s territory ‘— 
probably because there has never been a systematice attempt by judges or 
lawyers to think out the legal position of the ‘‘airspace’’ in relation to 
the upper regions of the atmosphere. According to Sir (now Lord) Arnold 
Dunean MeNair, 


anyone who seeks to make this attempt now that it has become of 
immediate importance to do so is driven to search for scraps in many 
different fields... . Across his path is continually cast the pale 
shadow of the cujus est solum maxim, which, like most maxims and 
slogans, has merely been used either to darken counsel or to afford a 
short cut and an excuse for not thinking the matter out upon a basis 
of principles.’ 


As long as the areas at any appreciable height above the surface of the 
earth were incapable of being reached by man, the term ‘‘airspace’’ could 
be used loosely in law by judges, lawyers, and others, unaware of the 
technical problems involved at extreme altitudes, to refer to the right of 
the landowner to all of the area above his land ad infinitum and in the 
sense of the ad coelum maxim. But from the time that the atmosphere has 
first been used for flight, there has been a noticeable tendency in law to 
grant aviators a right in the ‘‘airspace’’ above land.® In the domestic law 
of the United States, and elsewhere, various theories have been advanced 
for this purpose,’ and these have been described as ‘‘attempts to strike a 
balance between the property interests of the landowner and the demands 
of a growing industry.’’® In international law, also, academic theories 
have been proposed which would limit state sovereignty in the atmosphere,° 
but none of these has ever been adjudicated by an international tribunal, 
and the vast majority of states have adopted the doctrine of complete and 
exclusive sovereignty over the ‘‘airspace’’ above their territories..° But 


4 The term is used but not defined in Art. 1, Paris Convention of 1919, and in Art, 1, 
Chicago Convention of 1944. Cf. Shaweross and Beaumont on Air Law 175 (London, 
1951). See also Eugéne Pépin, The Legal Status of the Airspace in the Light of 
Progress in Aviation and Astronautics (Pub. No. 2, Institute of International Air Law, 
McGill University, Montreal, 1957), p. 3. 

5 Arnold Duncan McNair, The Law of the Air 297 (2nd ed. by Michael R. E. Kerr 
and Robert A. MacCrindle, London, 1953). See John C. Cooper, ‘‘Roman Law and the 
Maxim Cujus Est Solum in International Law,’? 1 McGill Law Journal 23-65 (1952~ 
1955). 

6 By decree of Nov. 15, 1921, Peru proclaimed freedom of aviation at an altitude 
above 3,000 metres. Oppikofer, in 1930, observed that ‘‘Peru constitutes an exception. 
e » o This is a last survival of Fauchille’s liberal theories... .’’ See Enquiries into 
the Economic, Administrative, and Legal Situation of International Air Navigation 
(League of Nations, 1930), No. C, 339, M-139 (1930), VIII, p. 112. Peru has now 
ratified the Chicago Convention of 1944. 

1 Bee Henry G. Hotchkiss, A Treatise on Aviation Law 20-34 (New York, 1938). 

8 William L. Prosser, Handbook of the Law of Torts 87-88 (St. Paul, 1941). 

9 Shawcross and Beaumont, op. cit. 178-174. See also Wienezyslaw Wagner, Les 
Libertés de 1’Air 27-42 (Paris, 1948). 

10 Ch, I, Art. 1, Convention on Civil Aviation, in Proceedings of the International 
Civil Aviation Conference, Chicago, Illinois, November 1 to December 7, 1944, Vol. I, 
p. 147 (Washington, 1948). 
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here too, the tendency to limit is seen in express treaty provisions which 
grant reciprocal rights to fly over one another’s territory.** 

Article 1 of the Chicago Convention of 1944 provides that every state 
has ‘‘complete and exclusive sovereignty over the airspace above its terri- 
tory,” but the term ‘‘airspace’’ is nowhere defined in the convention.7? 
Shaweross and Beaumont declare: 


An English lawyer might argue that ‘‘complete’’ and ‘‘exclusive’’ are 
tautologous. But it is submitted that an international tribunal would 
interpret ‘‘ecomplete’’ as meaning ‘‘without limit,” and that therefore 
there is no limit of height... . It is submitted that, whatever the 
answer might be, it would not be based on an interpretation of the 
article which gave to the words ‘‘over the airspace’’ the meaning of 
“above the airspace.’ The position under the Convention should 
be carefully contrasted with the Federal Law of the USA, in which 
‘Navigable Airspace’’ is declared free for commercial navigation by 
all US citizens." 


This subject was discussed at the 1956 Annual Meeting of the American 
Society of International Law, where Professor John Cobb Cooper presented 
a paper on the ‘‘Legal Problems of Upper Space.’’** Professor Cooper ob- 
served that 


The Chicago Convention contains no definition of ‘‘airspace’’ but it 
may well be argued that, as it was adapted from the Paris Convention, 
it deals with no areas of space other than those parts of the atmosphere 
where the gaseous air is sufficiently dense to support balloons and 
airplanes.*® 


He pointed out that both the Paris and Chicago conventions deal with 
objects which derive their support in the atmosphere from reactions in 
the air, such as balloons and airplanes, and not with rockets, satellites, and 
other such ‘‘spacecraft’’ designed to move through space without at- 
mospheric support. And he added: 


Nothing in the Chicago Convention precludes the possibility of state 
sovereignty being extended by international agreement, or by uni- 
lateral force, above the areas in which the airplane and balloon can 
be used, but there is certainly no basis on which any customary inter- 
national law can as yet be considered applicable to such higher areas.*® 


11 But see McNair, op. cit. 8, who says that ‘‘the fact that most States are willing to 
exchange a mutual right to entry and passage no more derogates from the principle 
of national sovereignty than does the admission of foreign ships to purely national 
waters by the Barcelona Convention of 1921 upon navigable waterways of international 
concern.’’ Cf. state control over marginal seas and territorial waters: S. Whittemore 
Boggs, ‘‘National Claims in Adjacent Seas,’’ 61 Geographical Review 185-209 (April, 
1951). 12 See note 10 above. 

18 Shawcross and Beaumont, op. cit. 175, discussing ‘‘ What is Airspace?’’. The 
U. 8, Civil Aeronautics Act of 1938 defines ‘‘navigable airspace?’ as that airspace above 
the minimum altitudes of flight prescribed by regulations under the Act. See See. 
1 (24) of the Act, as amended, 49 U.S.C, 401. 

14 Proceedings of the American Society of International Law, Fiftieth Annual Meet- 
ing, Washington, D. C., April 25-28, 1956, pp. 85-93. 

15 Ibid., p. 88. 

16 Ibid., p. 89. A positive step towards the formulation of standard legal definitions 
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In the discussion period which followed Professor Cooper’s address, 
Mr. P. K. Roy, Director of the Legal Bureau of the International Civil 
Aviation Organization, said that 


If one were to construe the expression ‘‘airspace,’’ one might first in- 
quire as to the understanding which existed as to airspace among the 
delegates at Chicago who drew up this Convention. Failing any 
evidence . . . one would have to fall back upon the ordinary dic- 
tionary or scientific meaning of the word airspace, and in that instance 
you would find it to extend to a height of 60,000 miles above the surface 
of the globe. If that is to govern, I think it is practically useless to 
discuss anything further on the subject.** 


Miss H. Alberta Colelaser, of the State Department, remarked that when 
rockets (4.e., ‘‘spacecraft’’) are launched they must go through airspace 
during the first part of their operation, and she added: 


Regardless of whether we consider that ‘‘airspace’’ may have been in 
the minds of the framers of the Chicago Convention as a concept 
governed by its physical properties, or as having a certain limit 
measured by distance from the earth, the rockets and satellites will 
be launched through that airspace for some time to come, I believe.7® 


Professor Myres S. McDougal, of the Yale University Law School, ob- 
served that we are not likely to have a new convention on this subject 
any time soon, and he added: 


I think I would go further and agree that the Chicago Convention 
is largely irrelevant. By any standard of interpretation of that 
convention, one is pretty quickly thrown back on the major purposes 
of the framers, and hence on the level . . . of security, of encourage- 
ment of scientific development, of commercial purposes, ete. In 
clarifying such fundamental community policies the vague and inade- 
quate words of the convention would be relatively meaningless. 


for the upper regions of the atmosphere and beyond is reported to have been taken at 
the Tenth Assembly of the International Civil Aviation Organization meeting at 
Caracas. Professor Cooper, in a document made available to all members of ICAO, 
tentatively suggested the adoption of a new convention which would have as its purposes: 
(1) to reaffirm the Chicago Convention of 1944 giving the subjacent state full sov- 
ereignty in areas of the atmospheric space above it, up to heights where ‘‘aircraft,’’ 
as now defined, may be operated; such areas being designated ‘‘territorial space’’; 
(2) to extend the sovereignty of the subjacent state upward to 300 miles above the 
earth’s surface, designating this second region as ‘‘contiguous space’’; and to provide 
for a right of transit through this zone for all non-military devices, when ascending 
or descending; (3) to accept the principle that all space above ‘‘contiguous space’? is 
free for the passage of all such mechanical contrivances (London Times, June 29, 
1956). This proposal, which was first disclosed by Professor Cooper in his address 
before the 1956 Annual Meeting of the American Society of International Law, intro- 
duces two new terms—‘‘ territorial space’’ and ‘‘contiguous space’’—both of which 
refer to regions of the atmosphere, and it uses the term ‘‘space’’ to refer to all areas 
beyond 300 miles above the surface of the earth, Że., the uppermost region of the 
exosphere and solar and galactic space. 
171956 Proceedings of the American Society of International Law 94. 
18 Ibid. 101. 
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So what one is thrown back on is customary international law. 
Here I think I would disagree with Mr. Cooper and would suggest 
that there is a great deal which is quite relevant. . . .?° 


Alee Mellor, in France, observes that ‘‘all property which the hand 
reaches not, is but a dream,’’ and concerning the question of ‘‘airspace’’ 
in the Chicago Convention of 1944, he says: 


It [the question] was settled without any limit in altitude to the 
sovereignty of the states, sovereignty which was foreseen only terri- 
torially or, if one prefers, horizontally, article 2 [sic] of the Chicago 
Convention aiming only at terrestrial regions and territorial waters 
adjacent to them.?° 


C. E. S. Horsford, in England, refers to the Paris Convention of 1919 
and to the ‘‘five freedoms”? of the Chicago Convention of 1944 and declares: 


. . it will be seen at once that these regulations are not only inade- 
quate but largely inapplicable to the new and vast medium into which 
our studies must be directed ... all operations in space will be 
conducted so far above what is now accepted as the airspace above a 
nation’s territory, and so impossible will it be to observe any limita- 
tions of a territorial nature such as frontiers demand, that it is in the 
law of the sea that the answer would seem to lie.*? 


Alex Meyer, in Germany, apparently would define ‘‘airspace’’ in terms 
of the atmosphere, for he says: 


In contrast to the atmosphere, which for legal and political reasons is 
covered by the sovereignty of the individual nations so far as it is 
situated above such national territories, outer space as a whole must 
be considered as being a free territory.”? 


And he adds that the space traveler would not be subject to normal air 
law, although he would be subject to a general legal obligation not to en- 
danger other traffic or persons. 

Nicolas Mateesco, in an article published in Canada in 1952, declares 
that the term ‘‘airspace’’ should be abandoned and replaced by the term 
‘milieu aérien.” Mateesco proposes: 


The abandonment of the expression ‘‘air space,’’ [an] inadequate 
[concept] in the legal sphere, and its replacement by the expression 
“air milieu,’? a concept which represents substantially and on the 
phenomenological plane a material body and in the judicial sphere a 
common good (res omnium communis). 


19 Ibid. 108. Cf. idem, ‘‘ Artificial Satellites: A Modest Proposal,’? 51 A.J.I.L. 74- 
77 (1957). 

20 Alee Mellor, ‘‘L’Astronautique et le Droit,?? 18 Revue générale de l’Air 402-403 
(1955). 

21 0. E. S. Horsford, ‘‘The Law of Space,’’ 14 Journal of the British Interplanetary 
Society 145 (1955). The principal argument advanced for projecting state sovereignty 
‘‘all-the-way-up’’ has been national security. Even if this were physically possible, 
there is probably a point in solar space where militarism from above, against the land 
surfaces of the earth, ceases to be of any significance. 

22 Alex Meyer, ‘‘Legal Problems in Space-Flight,’?’ Annual Report of the British 
Interplanetary Society 353 (1952). See also idem, ‘‘Rechtliche Probleme des Weltraum- 
flugs,’’ 2 Zeitschrift für Luftrecht 31-43 (1953). 
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And he adds: 


The ‘‘air milieu” is res communis, and [at] the present stage of 
[scientific] invention, the atmosphere constitutes this ‘‘miliew’’ in tke 
[same] fashion that the sea constitutes the ‘‘miliew’’ of maritime nav:- 
gation. The ‘‘air milieu” remains, therefore, a common good for 
the use of all [people].” 


Article I of the Air Code of the U.S.S.R., approved by the Central 
Executive Committee of the Council of People’s Commissars of the USSE 
on August 7, 1935, states: ‘‘“To the Union of Soviet Socialist Republic: 
belongs complete and exclusive sovereignty in the airspace above the Union 
of Soviet Socialist Republies.’’** The Code does not define the term 
“airspace.” A 1956 article on ‘‘State Sovereignty in Airspace,’’ written 
by A. Kislov and S. Krylov,” surveys briefly the history of domestie and 
international air legislation from the beginning of aircraft and, as ex- 
amples of early Russian regulation of ‘‘airspace,’’ the authors cite the 
law of July 5, 1912 (concerned with prohibited air zones) and the Order 
of the Council of Ministers of November 16, 1919 (concerned with the 
prohibition of foreign aircraft from crossing Russia’s western borders). 
The Soviet authors declare: 


. . . the ceiling question has long since been settled in international 
law and in international practice. As long ago as 1913, the French 
lawyer Clunet wrote: ‘‘The right of the sovereignty of each country 
to its territorial atmosphere must theoretically (it was not a practical 
question at the time—AUTHORS) extend usque ad coelum (right to 
the skies, that is to infinity--AUTHORS), as they used to say in olden 
times.” Contemporary British lawyers, interpreting the expression 
‘complete and exclusive sovereignty over airspace’’ point out that 
‘‘complete’’ signifies ‘‘without limit,’’ that is, there is ‘‘no limit of 
height.’’ 6 


The parenthetical remarks in the quotation, adding to the thoughts of 
Clunet on this subject, are those of the Soviet authors; they apparently felt 
it necessary to comment upon the phrase usque ad coelum, emphasizing 
that it signifies ‘‘to infinity.’’ 

A new dictionary, published in 1956 by the United States Air Force, 
defines ‘‘airspace’’ as follows: 


Space in the air, or space above a particular surface of the earth, esp. 
such space considered to have a particular shape and extent for a 
particular purpose.?’ 


23 Nicolas Mateesco, ‘‘A qui appartient le milieu aérien?’’ 12 Revue du Barreau də la 
Province de Québec 227 at 240-242 (1952). See also Ming-Min Peng, ‘‘Le vol & 
haute altitude et l’article 1 de la convention de Chicago, 1944,’ ibid. 277-292. 

24 Seo Akademiia Nauk SSSR, Institut prava, Mezhdunarodnoe Pravo, ‘‘Regime of 
Airspace,’’ pp. 219-274 (Moscow, 1947); of. ibid., 1951 ed., pp. 318-321. 

25 A. Kislov and 8. Krylov, ‘‘State Sovereignty in Airspace,’’?’ Mezhdunarodnaia 
Zhizn (International Affairs), No. 3 (March, 1956), pp. 35-44. English-language 
version printed in Moscow. 26 Ibid, 42-43. 

27 The United States Air Force Dictionary, p. 36 (ed. by Woodford Agee Heflin, 
Research Studies Institute, Air University, 1956). 
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The editor’s comment on this definition declares: 


Airspace is commonly defined by the outline of the geographical area 
below it, and is considered to extend upward indefinitely... . 


It may be possible to clarify what has been meant in law by the term 
“airspace” by reference to the physical structure of the terrestrial at- 
mosphere. It should be kept in mind that, even in modern times, when 
lawyers and judges have used the term ‘‘airspace,’’ they have been think- 
ing primarily of the troposphere—the lowest region of the atmosphere— 
where conventional aircraft operate. 


REGIONS OF THE ATMOSPHERE 


There are two main systems of terminology used by physical scientists 
to describe the different regions of the terrestrial atmosphere: one refers to 
variations in temperature with height, and the other to variations in 
electron density with height. The first of these appears to be suitable 
for use in law and as a background for thinking about the meaning of the 
term ‘‘airspace.’’ 

From the point of view of temperature variations, the atmosphere of 
the earth consists of five gaseous layers known as: 78 


The Troposphere (sea level to circa 10 km.) 

The Stratosphere (circa 10 km. to circa 40 km.) 
The Mesosphere (circa 40 km. to circa 80 km.) 
The Thermosphere (circa 80 km. to circa 375 km.) 
The Exosphere (circa 375 km. and above) 


The troposphere is nearest the earth’s surface, and the exosphere merges 
into space. 

The term ‘‘upper atmosphere” also appears frequently in scientific 
literature, and its meaning depends largely on the context in which it is 
used. For the weather forecaster, the term may be understood to refer 
to the region known as the stratosphere, while for the radio physicist, it 
may signify those areas above the stratosphere.® According to G. Grim- 
minger, ‘‘the region above the stratosphere extending outward to inter- 
planetary space may be called the upper atmosphere.’’°° The words 
‘‘middle,’’ or ‘‘lower,’’ for sake of brevity, are also sometimes used for 
referring to the different levels of the atmosphere where exact definitions 
and distinctions are not required. 


28 This nomenclature has been accepted by the Brussels committee for use in scientific 
works. Joseph Kaplan, ‘‘The Earth’s Atmosphere,’’ 41 American Scientist 49 (1953). 
Scientists, however, have not yet agreed on the actual upper and lower limits in the 
case of some of these regions, and limits based upon temperature vary with latitude, 
seasons, and from day to day anyway. 

29 Sydney Chapman, ‘‘Upper Atmospheric Nomenclature,’’ 55 Journal of Geophysical 
Research 397 (1950). 

s0 G, Grimminger, Analysis of Temperature, Pressure, and Density of the Atmosphere 
Extending to Extreme Altitudes 2 (RAND Corp., Santa Monica, 1948). 
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Troposphere 


Most present-day air activities take place in the troposphere, the lowest 
region of the atmosphere which extends from the surface of the earth to a 
height about equal to the peak of the world’s highest mountain.** H. K. 
Kallmann defines it as 


the region of temperature decrease from the ground up to approxi- 
mately 10 km (approximately 18 km at the equator and approximately 
7 km near the poles). 


Since it is the region nearest to the surface of the earth and where modern 
airliners and all piston-powered aircraft operate (generally at heights of 
not more than four or five miles), the significance of the troposphere in both 
domestic and international law is apparent.®? 


Stratosphere 


The term stratosphere is used to designate the atmospheric region im- 
mediately above the troposphere. In non-scientific usage, however, the 
term is sometimes applied to all areas above the troposphere; thus 
Webster’s Dictionary defines the term as: 


The upper portion of the atmosphere, above 11 kilometers, more or 
less (depending on latitude, season, and weather), in which tempera- 
ture changes but little with altitude and clouds of water never form 
and in which there is practically no convection ;—originally, and still 
often, called the isothermal region.** 


In scientific works, however, the term is used to signify that region of the 
atmosphere from about 10 kilometers to about 35 or 40 kilometers." 

Man’s activities in the stratosphere thus far have included: the highest 
flight by an airplane (90,000 feet) ; °° the highest flight by a manned balloon 
(76,000 feet) ; © the highest flight by an unmanned balloon (140,000 feet) ; 
ete. 


Cf, William W. Kellogg, Diagram of the Structure of the Upper Atmosphere 
(P-554, RAND Corp., Santa Monica, Aug. 1, 1954). 

82 H. K. Kallmann, A Study of the Structure of the Ionosphere 16 (Ph.D. Disserta- 
tion, Univ. of Calif. at Los Angeles, 1955, P-638, RAND Corp., Santa Monica). 

233 In the Swetland case, the court used the terms ‘‘upper stratum’’ and ‘‘lower 
stratum’’ in the adjudication of a dispute between landowner and aviator arising in 
the troposphere. See Swetland et al. v. Curtiss Airports Corporation et al, 55 F. 2d 
201 (1932). 

84 Sce Webster’s New International Dictionary, 2nd ed., unabridged, 1947. 

85 Kallmann, op. cit. 16. 

86 Capt. Iven C. Kincheloe, in a Bell X-2 rocket plane, climbed to 126,000 feet in an 
unofficial flight in August, 1956, at the Edwards Air Force Base in California. New 
York Times, Nov. 9, 1956, p. 58. 

31 The previous record of 72,395 feet, established in 1935, was broken on Nov. 8, 1956, 
when Lt. Comdrs. Malcolm D. Ross and Morton L. Lewis reached a new record altitude 
of 76,000 feet in a pressurized gondola attached to a helium-filled balloon. Ibid., p. 1. 

28 Seo diagram of ‘‘The Earth’s Atmosphere’? in Joseph Kaplan, ‘*The Earth’s 
Atmosphere,’’ reprinted from 41 American Scientist 49-65 (1953). 
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Mesosphere; Thermosphere; and Exosphere 


It has been proposed by Sydney Chapman that the term mesosphere be 
assigned to the region ‘‘between the top of the stratosphere and the major 
minimum of temperature existing somewhat below 100 km (the exact level 
is still uncertain). ...? ° H. K. Kallmann defines the top of the 
mesophere at ‘‘around 80 km.’’ *° 

Sydney Chapman has also proposed that the term thermosphere be 
applied to the region of steady temperature increase immediately above 
the mesosphere.*t The top of this region has been placed by M. Nicolet 
and P. Mange at between 375 and 500 kilometers.*? Man’s activities in the 
thermosphere have included: the highest flight by the V-2 (114 miles), 
and the highest flight by rocket, the Wac Corporal (250 miles).* 

The term exosphere signifies the region from the top of the thermosphere 
to the area where the escape of molecules from the atmosphere occurs, a 
“region of practically constant temperature above the critical level, 
where the density is very low and the mean free path is very large.’’ 44 
It is the region above circa 375 kilometers where collisions between particles 
and absorption of solar radiation are rare. 

There are still many unsolved, and as yet unknown, legal and political 
problems connected with man’s use of these upper regions of the at- 
mosphere. Even our scientific knowledge of the physical properties of 
the regions, indeed, is still meager. One of the objectives of the earth 
satellites to be launched by the United States (and by the Soviet Union) 
during the 1957~1958 International Geophysical Year will be to obtain 
more accurate scientific data.*® 

The significance in law of the upper regions of the atmosphere has 
been noted by Professor Cooper, who says that 


. . - the rocket that reached 250 miles (400 kilometers) above the 
surface of the earth . . . was far past any region that could be termed 
“airspace.” 48 


At another time, Professor Cooper refers to ‘‘the intermediate area between 
the upper level of the atmosphere used by aircraft and the lowest height 


89 Chapman, loc. cit. 395-396. 40 Kallmann, op. cit. 17. 

41 Chapman, loc. cit. 396. 

42M. Nicolet and P. Mange, An Introduction to the Study of the Physical Con- 
stitution and Chemical Composition of the High Atmosphere (Ionospherie Research 
Laboratory, Pennsylvania State College, Contract No. AF 19 (122)-44, April, 1952). 

43 See diagram of ‘‘The Earth’s Atmosphere,’’ Kaplan, loc. cit., facing p. 49. 

44 Kallmann, op. cit. 17. 

45 See International Geophysical Year, a special report prepared by the National 
Academy of Sciences for the Committee on Appropriations of the United States Senate, 
Doe. No. 124, pp. 19-21 (U. S. Government Printing Office, Washington, D. ©., 1956). 
See also F. J. Krieger, A Casebook on Soviet Astronautics (RM-1760, RAND Corp., 
June 21, 1956), which contains a discussion of Soviet interests in space, including 200 
semi-technical references and 21 appendices consisting of English translations of 
Russian-language works on space flight. 

46 John Cobb Cooper, ‘‘High Altitude Flight and National Sovereignty,’’? 4 Inter- 
national Law Quarterly 415 (1951). 
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at which a rocket or satellite may freely be operated,’’ and he declares: 
“I am not sure that we yet have the scientific data necessary to determine 
the extent to which rockets or satellites may safely use this intermediate 
area. At least I do not feel that sufficient data is publicly available.’’ *” 

The area above 80 kilometers (which is strongly ionized and sometimes re- 
ferred to as the ionosphere) + may be significant in the law of radio com- 
munication with space. Already we know that it is of fundamental impor- 
tance in radio-wave propagation, since the reflection of such waves by the 
ionosphere makes long-distance communication possible.*® Professor J. 
Kaplan says that ‘‘thorough knowledge of the ionosphere and its day-to- 
day variations must be secured if one is to use radio waves to communicate 
with outer space.” And he adds: ‘‘ Already it is certain that the very 
thin electrically conducting regions of the ionosphere strongly influence the 
future of man on this and other planets.’’ 5° 


THE LIMIT OF THE ATMOSPHERE 


If the term ‘‘airspace’’ as used in law were synonymous with the term 
‘‘atmosphere’’ as used in science, then it might be possible to define the 
upper limits of ‘‘airspace’’ without ever having recourse to a judicial 
decision on this subject." The earth’s atmosphere has no limit, but 
gradually grows thinner and thinner with elevation until the trace of air 
becomes imperceptible. Thus, scientists tell us that about one half of the 
entire mass of the atmosphere is below 5.8 kilometers (3.6 miles) and that 97 
percent of the atmosphere is below 29 kilometers (18 miles). The peak of 
Mount McKinley, elevation 3.8 miles, is above more than one half of the at- 
mosphere. The question of the height of the atmosphere, however, may be 
put in a more practical form, namely: To what height above the surface of 
the earth does a sufficient quantity of air persist to still give any indication 
whatever of its presence? This has been called the ‘‘sensible height’’ of 
the atmosphere.*? 

A study made in 1948 of temperature, pressure, and density of the at- 
mosphere at extreme altitudes has described the upper limit of the at- 
mosphere as follows: 


47 John Cobb Cooper, ‘‘Legal Problems of Upper Space,’’ 1956 Proceedings of the 
American Society of International Law 90-91. 

48 From the point of view of the variations in electron density with height, the 
ionosphere is divided into layers known as the E, F, and G layers. There is no ad- 
vantage in law for adopting this further division or terminology. 

49 Grimminger, op. cit. 2. Cf. H. Bremmer, Terrestrial Radio Waves 2 (Brussels, 
1949). 50 Kaplan, loc. cit. 61. 

51 Shaweross and Beaumont say that ‘‘Even the word ‘air’ has no definite meaning, 
and is often used where ‘atmosphere’ would be more apt.’’ Op. cit. 17, note (a). 

52 Milham has declared: ‘‘As a general conclusion, then, it may be stated that a 
sufficient quantity of air extends to a height of 300 kilometers to give us an indication 
of its presence. . . . The earth’s atmosphere cannot extend more than 21,000 miles and 
turn with the earth as it rotates on its axis. At this distance centrifugal force due 
to the rotation and gravitational force attraction balance so that the air would be 
abandoned.’’ Willis I. Milham, Meteorology 19-20 (New York, 1918). 
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A limit for the height of a planetary atmosphere may be defined in 
a number of different ways, each according to the concept used, and 
each leading to a different result. In fact, if one can imagine an iso- 
thermal atmosphere on a non-rotating planet for which there is no 
variation of gravity with distance, it is found ... mathematically 
at least, that the atmosphere would extend to infinity. If, on the 
other hand, an atmosphere be maintained with an adiabatic tempera- 
ture distribution, it is found that the gas must have a definite upper 
limit. If an isothermal atmosphere rotates as a solid with a rotating 
planet in which gravity obeys the inverse square law, it is found... 
that there is a limiting distance where the gravity and centrifugal 
forces exactly balance producing a minimum in the density distribu- 
tion. For the equatorial plane this distance is found to be . . . 21,886 
miles above sea level, and this value might be regarded as an indication 
of the order of magnitude of the limiting height of the atmosphere.” 
(Emphasis added.) 


The chart of ‘‘The Earth’s Atmosphere’’ in Professor Kaplan’s monograph 
contains this statement: 


Atmosphere probably continues to at least 10,000 miles, where the 
temperature is 4,000 degrees.** 


THE AEROPAUSE 


The transitional environment between the atmosphere and space has 
been described by H. Strughold as follows: 


. .. Space is a near vacuum. . . . Furthermore, space is criss-crossed 
by high speed pieces of cosmic matter like meteorites that range in 
size from tiny dust particles to huge lumps weighing many tons. In 
addition, it is traversed by corpuscular and electromagnetic radiation 
of solar and galactice origin . . . propagation of sound waves is im- 
possible. Thus, space is mysteriously dark and silent. Such are the 
circumstances found in free interplanetary space. 


Active life of the kind that we know, is inconceivable in such an en- 
vironment. Man and the higher animals require a relatively high air 
pressure and a relatively high oxygen pressure, not found in space. 
We are unaccustomed to the various kinds of radiation in their original 
form, so typical of space, such as primary cosmic rays, and unac- 
eustomed to the meteorites. While the atmosphere provides us with 
life sustaining pressure conditions, on the one hand, it protects us 
from the ingredients of space on the other. Where these atmospheric 
functions cease, we leave behind us certain vitally important factors 
intrinsic of the earth’s atmosphere, and encounter certain strange 
factors intrinsic of extraterrestrial space. The cessation of these 
functions does not take place suddenly at the border of the at- 
mosphere, as it is astronomically defined, i.e., at an altitude of about 
1,000 km (600 miles), rather it takes place in steps that begin far down 
in the stratosphere.** 


58 Grimminger, op. cit. 61. 

64 Kaplan, loc. cit., Chart of ‘‘The Earth’s Atmosphere’’ facing p. 49. 

85H. Strughold, ‘‘Space Equivalent Conditions Within the Harth’s Atmosphere: 
Physiological Aspects,’? 1 Astronautica Acta 33-34 (1955). Wernher von Braun says 
that ‘‘High-altitude rockets have repeatedly risen beyond the upper fringes of the at- 
mosphere and have shown that rockets can be propelled and guided through the vacuum 
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Several terms have been proposed in science for referring to the transi- 
tional environment between the atmosphere and space; these include: 
‘‘aeropause,” ‘‘prespace,” and ‘‘pseudo-atmosphere.” H. Haber, dis- 
cussing manned flight at the borders of space, declares: 


A functional border between atmosphere and space is defined as a 
level at which the atmosphere fails as a supporting medium, and 
space-equivalent conditions begin. ... The use of the term ‘‘aero- 
pause’’ for the border region between atmosphere and space is 
proposed.®* 


REGIONS BEYOND THE ATMOSPHERE 


A variety of terms, some scientific and others not, have been introduced 
in the recent ‘‘space law” literature for describing the regions beyond 
the atmosphere—and some of these are used in a political sense to signify 
all of the area beyond the limit of state sovereignty whether within or 
outside the atmosphere. The terms include: ‘‘outer space,’’ ‘‘cosmic 
space,” ‘‘extra-territorial space,” ‘‘world space, ‘‘extra atmospheric 
space,” “‘ertra territorium space,” and others. 

Osear Schachter visualizes three regions: he defines ‘‘air space in terms 
of the atmospheric elements necessary to ‘lift’ an aircraft,” speaks of the 
exclusion of state sovereignty in ‘‘outer space,’? and then refers to 
passing from ‘‘the region of outer space to that of the Moon and other 
celestial bodies. . . .”?5? H. B. Jacobini, who defines his terms, declares 
that the term ‘“‘extra territorium space will be used in a strict sense to 
designate the area beyond the limit of national sovereignty,’’ and he points 
out that the term ‘‘outer space” ‘‘though used by Schachter in the sense 
of extra territorium space would seem to be more applicable to the section 
of space which falls beyond the limit of the earth’s attraction.” ° E, 
Danier proposes 1,000 kilometers as a point of division, and describes the 
region below this point as the ‘‘terrestrial atmospheric stratum” and the 
region above as ‘‘cosmie space.” "°. According to C. Wilfred Jenks, 


One could, theoretically, conceive of the atmosphere, the ionosphere, 
the zone used by the earth satellites and interplanetary and inter- 
stellar space beyond as a series of zones subject to differing legal 
regimes. There would, however, be serious difficulty in defining the 
boundaries of the successive zones. 





of outer space. Even animals have been carried aloft in such flights and they are in as 
good a state of health today as they have ever been before.’’ See ‘‘Statement,’?’ ibid. 1. 

s6 H. Haber, ‘Manned Flight at the Borders of Space,’’ 22 Journal of the American 
Rocket Society 269 (1952). 

57 Oscar Schachter, ‘‘Legal Aspects of Space Travel,’’ 11 British Interplanetary So- 
ciety Journal 14-18 (1952). 

58 H. B. Jacobini, ‘‘Problems of High Altitude or Space Jurisdiction,’? 6 Western 
Political Quarterly 681, note 5 (1953). 

52 E. Danier, ‘‘Les Voyages Interplanétaires et le Droit,’’ 15 Revue générale de 1’Air 
423 (1952). 

co C, Wilfred Jenks, ‘International Law and Activities in Space,’’? 5 International 
and Comparative Law Quarterly 103 (1956). 
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The author points out that even if this difficulty is solved, there are still 
more fundamental problems to be overcome.* 
The need in law for adoption of a standard terminology for referring 
to the upper regions of the atmosphere and the areas beyond is evident.® 
The following terms, based upon the nomenclature of astronomy, could be 
used in law for referring to the regions beyond the atmosphere: 


1. Solar Space (Interplanetary Space) 
2, Galactic Space (Interstellar Space) 
3. Extragalactic Space 


Solar Space (Interplanetary Space) 


The term ‘‘solar system’’ is used in astronomy to refer to the sun and 
the several bodies which rotate around it. These include the earth (and 
its satellite, the moon), and eight other known planets, including Mercury, 
Venus, Mars, etc., the outermost of which is Pluto, located about 3670 
million miles from the sun. 

The term solar space in law would refer to the area of the ‘‘solar system’? 
as defined in astronomy. Areas in solar space which might be of special 
interest in law include: the ‘‘orbit of the moon,’’ which has an average 
radius of about 238,000 miles; the ‘‘ecliptic,’’ the orbit of the earth around 
the sun; ete. 


Galactic Space (Interstellar Space) 


Just as the earth and the other above-mentioned planets are a part of 
the planetary system of the sun, so the sun and ‘‘many thousand million 
other stars” are a part of the ‘‘galactic system,” i.e., the system of the 
“Milky Way.’’** The galactic system is spiral in form, and its diameter 
is estimated as 100,000 light years. Baker points out that the sun is one of 
a multitude of stars, many of which are larger and many of which are 
smaller, and he declares that: 


If the size of the sun is represented by one of the periods on this page, 
the sun’s nearest neighbor among the stars, the double star Alpha 


61 ‘‘Tho first is that any projection of territorial sovereignty into space beyond the 
atmosphere would be inconsistent with the basie astronomical facts. The revolution of 
the earth on its own axis, its rotation around the sun, and the motions of the sun and 
the planets through the galaxy all require that the relationship of particular sovereignties 
on the surface of the earth to space beyond the atmosphere is never constant for the 
smallest conceivable fraction of time. Such a projection into space of sovereignties 
based on particular areas of the earth’s surface would give us a series of adjacent ir- 
regularly shaped cones with a constantly changing content. Celestial bodies would 
move in and out of these cones all the time. In these circumstances, the concept of a 
space cone of sovereignty is a meaningless and dangerous abstraction.’’ Ibid. 103-104. 

62 Mr. Karsten introduced a Bill in the House of Representatives which provided 
for the establishment of a ‘‘Joint Committee on Extra-terrestrial Exploration.’’ See 
H. R. 7843 (Aug. 2, 1955). 

63 Robert H. Baker, Astronomy 162 (New York, 1950). 

84 Ibid. 460. 
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Centauri, would be shown on this scale by two small dots ten miles 
away." 


The term galactic space in law would refer to the areas beyond soler 
space and would include all of the area defined in astronomy as the 
‘‘galactie system.’’ Vast spaces intervene between the stars which make 
up the ‘‘galactie system,’’ and these spaces, which are not perfectly 
empty, but contain dust and gas, are called ‘‘interstellar space” in 
astronomy. 


Extragalactic Space 


The term extragalactic space in law would refer to all of the area beyond 
the ‘‘galactic system’’ as defined in astronomy.** This would include the 
many stellar assemblages beyond the ‘‘Milky Way,’’ which astronomers tell 
us are scattered through space as far as the largest telescopes can now 
explore,® 


NOTE 


Two recent developments in international affairs indicate that possible 
political arrangements or agreements for the international control of space 
vehicles are being considered: President Eisenhower in his State of the 
Union Message, on January 10, 1957, declared the willingness of the United 
States ‘‘to enter any reliable agreement which would .. . mutually con- 
trol the outer space missile and satellite development.” 68 Four days 
later, on January 14, 1957, Ambassador Henry Cabot Lodge submitted 
to the United Nations a new five-point disarmament program which con- 
tains the provision that renewed negotiations should strive to insure that 


research and development activities concerning the propulsion of 
objects through outer space be devoted exclusively to scientifie and 
peaceful purposes, 


Concerning the earth satellite, intercontinental missiles, long-range un- 
manned weapons, and space platforms, Ambassador Lodge said: 


The United States proposes that the first step toward the objective of 
assuring that future developments in outer space would be devoted 
exclusively to peaceful and scientific purposes would be to bring the 
testing of such objects under international inspection and partici- 
pation. 


65 Ibid. 3. 

66 ‘‘ Mctagalactic Space is space outside the limits of the Galaxy; Anagalactic Space, 
that within its limits.’? Arthur P. Norton, A Star Atlas 10 (London, 1946). 

87 Cf. George E. Hale, Beyond the Milky Way 69 ff. (New York, 1926). 

88 New York Times, Jan. 11, 1957, p. 10; 36 Dept. of State Bulletin 124 (1957). 

69 New York Times, Jan. 15, 1957, p. 4; 36 Dept. of State Bulletin 226, 227 (1957). 


EDITORIAL COMMENT 


POST-MORTEM ON THE SUEZ DEBACLE 


Sir Anthony Eden resigned on January 9th as Prime Minister of Great 
Britain. According to a press despatch, ‘‘His health and his spirit have 
broken under the pressure aroused in Britain and abroad by his policy in 
Egypt.’?! He was appointed Prime Minister by Queen Elizabeth on 
April 6, 1955, after many years of service in positions of responsibility in 
Parliament and as Foreign Secretary under Sir Winston Churchill. 

The sympathy felt for his personal disappointment was only exceeded by 
the shock of his resort to armed force in Egypt. When the American So- 
ciety of International Law was founded fifty years ago to promote the es- 
tablishment and maintenance of international relations on the basis of law 
and justice there were many more skeptics than believers in that aspira- 
tion. Today world opinion is overwhelmingly opposed to the use of armed 
force in the conduct of international affairs, certainly to the point that an 
offer of peaceful settlement should be made and refused before nations draw 
the sword in their legitimate right of self-defense. 

The Charter of the United Nations is an existing criterion to judge a 
nation’s conduct on this question. According to it, the Security Council 
may recommend appropriate procedures or methods of adjustment of any 
dispute the continuance of which is likely to endanger the maintenance 
of international peace and security. It is specifically provided that in 
making recommendations the Security Council should ‘‘take into con- 
sideration that legal disputes should as a general rule be referred by the 
parties to the International Court of Justice’’ (Article 36). Legal disputes 
are defined by the corresponding provision of the Court’s Statute to include 
disputes concerning (a) the interpretation of a treaty, (b) any question of 
international law, (c) the existence of any fact which, if established, would 
constitute a breach of an international obligation, and (d) the nature or 
extent of the reparation to be made for such a breach (Article 36). 

It is immaterial to this comment that any or all of the Members of the 
United Nations involved in the Suez Canal imbroglio have accepted the 
so-called Optional Clause incorporated in Article 36 of the Statute of the 
Court. We are content to leave that question to the semasiologists, whose 
debates in our opinion have not been very helpful in promoting the high 
purposes of the United Nations. The first paragraph of that article reads: 


The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 


The Suez Canal dispute was triggered on July 26, 1956, by the precipi- 
tate and unjustifiable act of the President of Egypt purporting to na- 


t New York Times, Jan. 10, 1957. 
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tionalize the Suez Canal Company. It was an act of retaliation against 
the United States and Great Britain for their declination to extend financial 
help to Egypt to build a high dam on the Nile River at Aswan. 

Those who never believed in, or who have become cool in their respect 
for, the rights of private property, have not directly challenged the inter- 
national legality of the nationalization decree. Some have taken the po- 
sition that President Nasser’s surprising move in his negotiations for a 
foreign loan was no breach of international law because, they assert, the 
treatment of the company was a purely internal Egyptian matter. In the 
view of the writer of this comment that position is untenable. It is not 
a rule of international law that sovereignty confers immunity to disregard 
or violate international obligations. Sovereignty imposes duties as well as 
rights, including the exercise of good faith in the fulfillment of private 
contracts with governments as well as in the observance of the obligations 
of solemn treaties. 


Every nation, on being received, at her own request, into the circle of 
civilized governments, must understand that she not only attains 
rights of sovereignty and the dignity of national character, but that 
she binds herself also to the strict and faithful observance of all those 
principles, laws, and usages which have obtained currency among 
civilized states. . . . No community can be allowed to enjoy the benefit 
of national character in modern times without submitting to all the 
duties which that character imposes.’ 


It is not intended to question the right of nationalization under justifi- 
able circumstances and conditions. The governments of France, the 
United Kingdom and the United States promptly and vigorously denied 
that President Nasser’s act was of that character. Moreover, it is difficult 
to separate the legal issue raised by the cancellation of the concession to 
the company, which had been performed to Kgypt’s undoubted benefit 
for 88 of its term of 100 years, and the relevant provisions of the Con- 
vention respecting the Free Navigation of the Suez Maritime Canal signed 
at Constantinople on October 29, 1888, by which the Government of Egypt 
was bound. The fact that the convention was made in perpetuity and 
that the concession would terminate within twelve years is not material 
to the legality of the unilateral act of Egypt on July 26, 1956. 

Article XII of the Convention of 1888 provides: 


The High Contracting Parties, by application of the principle of 
equality as regards free use of the Canal, a principle which forms one 
of the bases of the present Treaty, agree that none of them shall seek, 
with respect to the Canal, territorial or commercial advantages or 
privileges in any international arrangements that may be concluded. 


The motive of ‘‘territorial or commercial advantages or privileges’’ for 
the unilateral abrogation of the international arrangements with the Suez 
Canal Company is conclusively shown in President Nasser’s speech an- 
nouncing the so-called decree of nationalization. He asserted that: ‘‘The 


2 Instruction of Secretary of State Daniel Webster to the U. 8. Minister to Mexico, 
April 15, 1842, 1 Moore, International Law Digest 5. 
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Suez Canal was built for the sake of Egypt and for its benefit. But it was 
a source of exploitation and the draining of wealth.” He linked the 
nationalization of the company with the building of ‘‘a strong and digni- 
fied Egypt, the Arab Egypt,” industrialized and capable of competing with 
those who ‘‘used to suck our blood, our rights and take them.” ‘‘ Citizens, 
today,’’ he declared, ‘‘our wealth has been restored to us. ... We are 
conscious of accomplishing glories and achieving true dignity. Sovereignty 
in Egypt will belong only to her sons.” 3 
The Declaration of London of January 17, 1871, states: 


It is an essential principle of the Law of Nations that no Power can 
liberate itself from the engagements of a Treaty, nor modify the stipu- 
lations thereof, unless with the consent of the Contracting Powers by 
means of an amicable arrangement. 


The United States is not a party to either the Canal Concession or the 
Treaty of 1888, but both stipulate for the free and equal use of the Canal 
by all nations. Under international law that stipulation inures to the 
benefit of non-signatories. 


The contracting parties may frame the covenants of the treaty between 
themselves so as to lay down an universal principle binding on them, 
at least, in their intercourse with the rest of the world.* 


On the day following the publication of the Egyptian nationalization 
decree the United States Department of State made public an announce- 
ment in which it was said that ‘‘the seizure of the installations of the Suez 
Canal Company carries far-reaching implications. It affects the nations 
whose economies depend upon the products which move through this inter- 
national waterway and the maritime countries as well as the owners of 
the Company itself.’?> The United States Government accordingly began 
urgent consultations with the other governments concerned. 

On August 2, the Governments of France, the United Kingdom and the 
United States issued a tripartite statement from London which contained 
the following paragraphs: 


1. They have taken note of the recent action of the Government of 
Egypt whereby it attempts to nationalise and take over the assets and 
the responsibilities of the Universal Suez Canal Company. This Com- 
pany was organised in Egypt in 1856 under a franchise to build the 
Suez Canal and operate it until 1968. The Universal Suez Canal 
Company has always had an international character in terms of its 
shareholders, Directors and operating personnel and in terms of its 
responsibility to assure the efficient functioning as an international 
waterway of the Suez Canal. In 1888 all the Great Powers then prin- 
cipally concerned with the international character of the Canal and 
its free, open and secure use without discrimination joined in the 
Treaty and Convention of Constantinople. 


8 The Suez Canal Problem, July 26-September 22, 1956 (Department of State Publica- 
tion 6392), pp. 25-30. 

41 Phillimore, International Law 46-49 (3d ed.). 

5 Department of State Press Release No. 413, July 27, 1956. 
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This provided for the benefit of all the world that the international 
character of the Canal would be perpetuated for all time, irrespective 
of the expiration of the Concession of the Universal Suez Canal Com- 
pany. Egypt as recently as October 1954 recognised that the Suez 
Canal is ‘‘a waterway economically, commercially and strategically of 
international importance,’’ and renewed its determination to uphold 
the Convention of 1888. 

2. They do not question the right of Egypt to enjoy and exercise all 
powers of a fully sovereign and independent nation, including the 
generally recognised right, under appropriate conditions, to nationalise 
assets, not impressed with an international interest, which are subject 
to its political authority. But the present action involves far more 
than a simple act of nationalisation. It involves the arbitrary and 
unilateral seizure by one nation of an international agency which has 
the responsibility to maintain and to operate the Suez Canal so that 
all the signatories to, and beneficiaries of, the Treaty of 1888 can ef- 
fectively enjoy the use of an international waterway upon which the 
economy, commerce, and security of much of the world depends. This 
seizure is the more serious in its implications because it avowedly was 
made for the purpose of enabling the Government of Egypt to make 
the Canal serve the purely national purposes of the Egyptian Govern- 
ment, rather than the international purpose established by the Con- 
vention of 1888. Furthermore, they deplore the fact that as an 
incident to its seizure the Egyptian Government has had recourse to 
what amounts to a denial of fundamental human rights by com- 
pelling employees of the Suez Canal Company to continue to work 
under threat of imprisonment. 

3. They consider that the action taken by the Government of Egypt, 
having regard to all the attendant circumstances, threatens the freedom 
and security of the Canal as guaranteed by the Convention of 1888. 
This makes it necessary that steps be taken to assure that the parties 
to that Convention and all other nations entitled to enjoy its benefits 
shall, in fact, be assured of such benefits.® 


The steps taken pursuant to the foregoing decision were directed toward 
a political settlement with Egypt. The provisions of the United Nations 
Charter for the settlement of justiciable questions were not invoked, nor 
was there any other offer to submit the question to arbitration. The fail- 
ure of the political negotiations resulted in Great Britain and France taking 
the law into their own hands by invading Egypt with military forces on 
October 31st. Their objective failed and they evacuated Egypt on De- 
cember 22nd, in compliance with a resolution of the General Assembly of 
the United Nations adopted by an overwhelming vote. 

President Nasser’s refusal to submit to a political settlement and the 
failure to bring him to the bar of international justice before the principal 
judicial organ of the United Nations permitted him to stand before the 
world as an innocent party. The ill-considered policy of the govern- 
ments of Great Britain and France, in resorting to force and not to legal 
remedies after the peaceful overtures to President Nasser were rejected, 
subjected them instead of Egypt to condemnation by the United Nations 
and the world at large. The unfavorable reaction to their choice of the 
sword was instant and universal, even to some extent in their own countries. 


8 The Suez Canal Problem (Department of State Publication 6392), pp. 34-35. 
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Had an International Court decision been rendered unfavorable to 
Egypt’s position, and that government had refused to abide by it, sanc- 
tions could have been applied, even with force in the background if neces- 
sary, with the support of other law-abiding nations and of their publie 
opinion. Had the decision been in support of the position of Egypt, there 
would still have remained with the claimant states any political pressures 
or economic sanctions to which the Egyptian Government might be 
amenable. 

The unhappy fate of Sir Anthony Eden should be a lesson to other states- 
men tempted to follow a similar course. His example in defeat may serve a 
more constructive purpose in promoting the rule of law in international 
relations than would have his success in resorting to armed force. 

Grorae A. FIncH 
Honorary Editor-in-Chief 


EXTRATERRITORIAL APPLICATION OF UNITED STATES LEGISLATION AGAINST 
RESTRICTIVE OR UNFAIR TRADE PRACTICES 

For several years now legal literature in the United States has carried 
articles pro and con on the question whether the application of the Ameri- 
can antitrust laws to transactions taking place wholly or partially abroad 
and being directed primarily toward distributive activity outside the 
American market, violates ‘‘international law.’’ 1 

On the same page of a recent advance sheet ? the Supreme Court has dealt 
in sibylline fashion with certain issues involved in the debate, refusing to 
rehear its denial of certiorari in Vanity Fair Mills v. T. Eaton Co, Ltd.’ 
and affirming by memorandum decision the District Court decision in Holo- 
phane Company, Inc. v. United States. Both cases involve the issue of the 
international validity of so-called ‘‘extraterritorial’’ application of United 
States legislation for the regulation of economic conduct, ¢.e., in both cases 
the contention was made that ‘‘international law’’® would forbid the ex- 
tension by the United States of its legislative authority to the conduct in 
issue. 

Vanity Fair Mills was extensively reported in the last issue of the 


1 Haight, ‘‘International Law and Extraterritorial Application of the Anti-Trust 
Laws,’’ 63 Yale L. J. 606 (1954); Whitney, ‘Sources of Conflict between International 
Law and the Anti-Trust Laws,’’ ibid. 640; Report of the Attorney General’s National 
Committee to Study the Anti-Trust Laws, Ch. IT, pp. 65-115 (Unnumbered Govt. Doe., 
March 31, 1955) ; Stocking, ‘‘ The Attorney General’s Committee’s Report: The Business 
Man’s Guide Through Anti-Trust,’’ 44 Georgetown L. J. 1, 27-30 (1955) ; Proceedings, 
Section of International and Comparative Law, American Bar Association, 1953, pp. 75- 
100; Timberg, Emmerglick and Whitney, ‘‘ Anti-Trust Problems in Foreign Commerce,’’ 
11 Record of the Ass’n. of the Bar of the City of New York 3-41 (1956); Note, 
‘«Extraterritorial Application of the Anti-Trust Laws,’’ 69 Harv. L. Rev. 1452 (1956). 

277 8. Ct. 144; 352 U. S. 903, 913 (1956). 

3 Certiorari denied, 77 S. Ct. 96, 352 U. S. 871 (1956); opinions below, 234 F. 2d 633 
(2d Cir., 1956), affirming (with modification) 133 F. Supp. 522 (D.C.N.Y., 1955). 

4 Opinion below, 119 F. Supp. 114 (D. C. Ohio, 1954). 

5 Whether publie or private or both is not always clear; ef. Timberg, loc. cit. (note 1 
above) 13-14. 
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JOURNAL ê and will not be briefed again here. Suffice it to say that both 
the District and the Circuit courts held that neither substantive Federal 
law against trademark infringement nor American Federal courts as fore 
applying Canadian law would be available to an American plaintiff seek- 
ing redress against a Canadian corporate defendant (properly found before 
the American tribunal) for infringing registration under Canadian law of 
plaintiff’s trademark. For our purposes the most important aspect of the 
case is its interpretation of the Lanham Act in the context of the conflicts- 
of-jurisdiction situation before the Court. The Act protects registered 
trademark owners against confusing similarity, palming off, and infringe- 
ment ‘‘in commeree.’’ ‘‘Commerce’’ is defined by the Act as ‘‘all com- 
merce which may lawfully be regulated by Congress.” Distinguishing 
Steele v. Bulova Watch Co.,’ the District and Circuit courts held that 
Congress had not intended to reach the situation of an alien defendant 
whose allegedly infringing mark continued on registry under the laws of 
the country of his nationality, even though the effect of infringement was 
to affect United States commerce. Policy considerations were plainly in- 
fluential. For example, the District Court spoke as follows: 


[Plaintiff] urged, however, that since the Court had personal juris- 
diction over the defendant, it could order the defendant to file a can- 
cellation of its Canadian trademark and thus accomplish the same re- 
sult [ż¿.e., change registration of the mark in Canada]. This attempt 
to do by indirection that which a Court has no power to do directly 
may lead only to confusion and an unseemly conflict between the 
Courts of two jurisdictions. [At this point the Court’s note 1 cites 
the instance of United States v. Imperial Chemical Industries in con- 
flict with the British decision in British Nylon Spinners v. Imperial 
Chemical Industries. ] 

We in this Country undoubtedly would be outraged if American 
companies having branches in foreign lands were faced with the pos- 
sibility that the Courts of all these lands would assume jurisdiction to 
determine the rights of the American company in its home land to 
trademarks, copyrights, or patents granted or registered under the 
laws of the United States. To attempt to assert that because a Cana- 
dian company has a branch in New York, the Courts of this Country 
can determine its rights in Canada in Canadian trademarks registered 
in Canada is equally far-fetched. Such an attempted assertion of 
jurisdiction might provoke justified resentment. [At this point the 
Court’s note 2 refers to the 1947 incident which resulted in the en- 
actment in Ontario of a statute forbidding sending records out of the 
Province in response to external subpoenas, following an effort to con- 
duct a grand jury investigation in the United States of possible restric- 
tive practices in the Canadian pulp and paper industries. |® 


The Circuit Court referred to the same range of considerations in up- 
holding the discretion of the District Court in refusing to take jurisdiction 
on diversity grounds under the doctrine of inconvenient forum.° 


$51 A.J.I.L. 103 (1957). 

7344 U. S. 280 (1952); digested in 47 A.J.ILLL. 318 (1953). 
8133 F. Supp. 522, 528-529, and Court’s notes. 

0 234 F. 2d 633, 647. 
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In Holophane a Delaware corporation was charged by the United States 
under Section 1 of the Sherman Anti-Trust Act with entering division-of- 
territories agreements with Holophane, Limited, a British corporation, and 
La Société Anonyme Française Holophane, a French corporation. The 
corporate ancestor of the American company was a subsidiary of the 
British company, which owned the basic patents and trademarks; but some 
years before the litigation the American group had (it was found)? become 
independent. The District Court ruled that it had jurisdiction over the 
defendant and the subject-matter and that the United States should have 
a decree. The decree ordered the market-allocation agreements canceled, 
prohibited Holophane-U.S.A. from engaging any longer in the restrictive 
practices in which it had undertaken by contract to engage, and ordered the 
American company to take affirmative steps abroad to compete in the ter- 
ritories allocated by the intercompany agreements to the British and 
French Holophane companies." 

The Supreme Court’s unanimous memorandum affirmance, except for 
paragraph XI of the decree (not carried in the lower court report and not 
quoted by the memorandum decision),?? which was affirmed by an equally 
divided Court, is obviously little guidance in a situation where some had 
expected guidance.*? It is necessary, in appraising the significance of the 
ease to consider the colloquy on oral argument. It is clear from the un- 
official but professional reporting 14 of the oral argument in the Supreme 
Court that the main burden of Holophane’s contention was that ‘‘inter- 
national law’’ was violated by those portions of the District Court’s decree 
requiring affirmative competitive conduct abroad. Counsel argued: 


[P]ersonal jurisdiction solely over American participation in 
the agreement did not give the district court power to order affirmative 
business acts abroad in violation of the territorial agreement. There 
are two things wrong with this direction of affirmative action abroad. 
First of all it violates ‘‘the principles of the law of nations recognized 
by this Court’’ in such cases as Ware v. Hylton, 3 U. S. 199, and The 
Apollon, 221 U. S. 159; and second, it gives the antitrust laws extra- 
territorial effect in countries where the agreement in question is per- 
fectly legal. 


In questioning counsel for Holophane and for the United States, mem- 
bers of the Court showed awareness of the problem which would exist if 
the affirmative action required of the defendant should give rise to liability 


10 Findings of Fact Nos. 10 and 11, 119 F. Supp. 114, 116. 

11 New York Times, Nov. 14, 1956, Financial Section. 

121954 Trade Cases J 67,679 should be referred to for the terms of the decree. Par. 
XI is the portion of the decree, paraphrased in the text above, requiring affirmative 
competitive action by the defendant. The affirmance by even division is tantalizing. 

13 Two members of the California Bar with experience and professional interest in the 
future of antitrust decrees directing conduct abroad expressed such expectations during 
their participation in the Second Summer Workshop in International Legal Studies at 
the University of California School of Law (Berkeley), 1956. 

1425 Law Week 3141 (1956). 
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wll’ 2 the law of the place of acting. Some of the hints as to possible Jins 
of tc'ation or thinking are interesting: 


(1) Defendant in the American proceeding might be ordered 10 get € 
declaratory judgment in the foreign court that the restri tive ogre: 
nent cannot be performed for illegality under American lev (P 
Justice Frankfurter). In reply counsel for Holophane took the pes. 
tion that the American court would not have this power. besarse “ 
would ‘‘collide’’ with foreign law, t.e., British law under which (i: 
agreement would be legal. In response, the Justice mooted whethe: 
British law were so plain, mentioning the Monopoly Law; but coans 
sersisted in his view. 

(2) Counsel for the United States emphasized that there Fad been ne 
shoving that the affirmative acts required by the decree would viola‘c 
any foreign law or the valid judgment of any foreign court. In en 
suing discussion on proof of foreign law the Government conten¢co 
chat Holophane would have to prove clear illegality under forcign law 
21d that the Court should not take judicial notice of the foreign ‘aw ~ 
“his particular. 


(3) There can be detected in the colloquy intimations that ir ihr 
eventuality that the defendant find itself directed to viclate foveis. 
ew, hardship might be mitigated by subsequent interpretstion of i+ 

prior American decree. Thus, counsel for the Government suzgester 
‘hat the decree in the Holophane case might not necessarily requi e 
ihe defendant to go abroad and act so as to subject itself to the juris 
diction of a foreign court, but counsel was not willing to conecde thai 
vhe deeree could be satisfied (without any showing of clear breech o” 
“oreion law) simply by Holophane’s holding itself out in 1 1is country 
as willing to sell within the territories allocated by the ac:reement ic 
‘he British and French companies. With respect to the sugecstion 
zhat the American deeree might be modified in the event of trouble fer 
‘ne defendant under foreign law, it was suggested from the bench: 
t, . . it does not look well for this country to wait until a foreiga sui. 
-1d then .. . say that the deeree should be changed.’’ 


E'ciopuane, it might thus be said, raises more questions than it exswer's 
witht respect to how the situation of the actor caught between the confiici- 
ing comands of two legal systems is to be treated; but in nes effect ihe 
affirmance makes extremely short shrift of the argument that ‘‘iaterna- 
tioral law” forbids the United States to attach legal consequences to eeo- 
non: conduct having either its location or its effects partially or princi- 
pally outside American territory, assuming the actor to be suffic ‘ently pres- 
cot i1 the United States for judicial jurisdiction to attach to it end the 
conil ict per se a violation of the antitrust laws. 

The contrasts between the two cases may be generalized as follows: 

(1' Holophane confirms that basie American antitrust legislation such 
c3 ito Sherman Act is not to have the spatial sweep of its language we- 
stricted by judicial interpretation narrowly based on the territorial prin- 
«pl» of jurisdiction, despite assertions that ‘‘international law’’ requires 
this result.% Butin Vanity Fair Mills we see the American Federal courts, 


15è f, Haight and Whitney, loc. cit. (note 1 above). It is assumed throughout this 
¢ditor al that the type of ‘‘jurisdiction’’ under discussion is that relatin'; to eapacity 
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from trial to highest, refusing to give a similarly wide territorial scope to 
equally sweeping language in a statute (Lanham Act) designed to protect 
industrial property against infringement and unfair competition. Both 
decisions came down after certain unhappy experiences in which the 
American courts and the Department of Justice felt the resistance of 
other national states to the efforts of this country to inquire into or 
regulate restrictive practices involving the nationals or the national 
interests of other states and taking place wholly or partially outside the 
United States..* In Holophane the conflicts-of-jurisdiction problem was 
considered during oral argument but was not decisive. In Vanity Fair 
Mills both the District and the Cireuit Courts developed their interpreta- 
tive arguments regarding the reach of the Lanham Act and their policy 
viewpoints with respect to forum non conveniens with the diplomatic inter- 
vention in the Anglo-Iranian Oil Case, the Imperial Chemicals-Nylon 
Spinners contretemps, and the Canadian paper pulp incident plainly in 
mind, as the courts’ footnotes show. 

(2) To the extent that the rest of the world, or a goodly portion of it, 
may be a bit out of step with United States policies regarding enforced 
competition (particularly where the combination, contract or conspiracy 
amounts to a per se violation of the American antitrust laws), Holophane 
tends to perpetuate and increase conflicts of national state jurisdiction. 
Vanity Fair Mills, on the other hand, goes to extremes to avoid possible 
conflicts of jurisdiction, legislative or judicial, between foreign trademark 
registration and an American statute which falls mainly into the unfair 
competition (as distinguished from restrictive and monopolistic practices) 
category. 

Pending the day of the solution of problems of conflicts of jurisdiction 
in the restrictive and unfair trade practices areas by international legisla- 
tion “—a day which does not appear imminent—more systematized and 
more continuous national attention than courts alone can give to the resolu- 
tion of pressing problems of conflicts seems highly desirable in the interests 
of good foreign relations, justice, and policy effectiveness. In other areas of 
importance where the commands of sovereign states conflict, international 
practice or international agreements have worked out solutions to remove 





to attach legal consequences to conduct, not power to apply state power in direct enforce- 
ment of commands. Obviously the territorial principle is exclusive in the latter situa- 
tion, unless the territorial state has waived in some way its otherwise sovereign power 
to execute laws within its borders. 

16 As in the well-known incidents involving (i) the efforts to subpoena foreign-held 
records of the Canadian pulp and paper consortium and those of the Anglo-Iranian Oil 
Company; (ii) the impasse with respect to the nylon patents in Great Britain. In Re 
Grand Jury Subpoena Duces Tecum, 72 F. Supp. 1013 (S8.D.N.Y., 1947) ; In Re Investiga- 
tion of World Arrangements, 107 F. Supp. 628 (D.C.D.C., 1952); U. S. v. Imperial 
Chemical Industries, 105 F. Supp. 215 (D.C.S.D.N.Y., 1952); British Nylon Spinners v. 
Imperial Chemical Industries, [1953] 1 Ch. 19. 

17 See Timberg, ‘‘ International Combines and National Sovereigns,” 95 U. Pa. L. Rev. 
575 (1947); and cf. Stocking, loc. cit. (note 1 above); Schwartz, f‘ Committees, Politics, 
Scholarship and Law Reform: Antitrust Studies in Perspective,’’? 104 U. Pa. L. Rev. 
153 (1955). 
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cr ©lainize the conflicts. Similar developments are needed here, espceialy 
with vesoect to justice for the person or private entity caught vetween tat 
competing sovereign wills. But before this needed work can be done ji 
will be necessary for us to clear away some underbrush and to point w: 
our ‘hinking on issues such as these: 

(ù Precisely what ‘‘international law,’’ public or private or botn, a-« 
we talking about when we argue that the application of the antitrusi iew 
to ecuduet abroad is forbidden by international law? ** 

(t If we are talking about international public law, are we talking abow 
the icecssity of the United States having an internationally recognizo 
Sasis of legislative jurisdiction, as under the territoriality prineiple, ‘ic 
prceteetive principle, the nationality principle, ete.? Or are we urgie 
that all national law is required by international law to be confined ti 
territory or nationality? 

(¿ù Is there possibly a problem of denial of justice or violation of th 
minimum standard for the treatment of aliens should the United State: 
under its laws compel the alien present before its courts to act or to rofrair 
fron: acting outside the United States in circumstances where obcdienee 
to tke American command will subject him to civil or penal liability unde 
the laws of the country of his nationality or of another country having € 
basis of jurisdiction which international law recognizes? 

It is these issues, primarily, which have been avoided in much of the 
literature and in many of the judicial decisions, such as those cases whict 
have directed attention to presence, vel non, of the defendant, to tne ex 
clusion of the basis or bases of legislative jurisdiction over him. 

The listed issues ought to be faced, not only by courts from case to esse 
Su ny international lawyers, legislators and administrators. 

Cover T. Ouivrr 


PASHUKANIS IS NO TRAITOR 


Eugene B. Pashukanis is no longer an ‘‘enemy of the people.” For the 
Sovict legal scholar this announcement is as exciting as it would be for the 
Ancrican if the National Archives were to state that new evidence hac 
disclosed that Benedict Arnold was not a traitor. For nearly twenty year: 
the very name Pashukanis had been so besmirched as to blacen also the 
reputation of any Soviet lawyer who had been closely associated with Lir 
or who had expressed ideas identifiable as similar to his. 

Peshukanis’ case had been something of a mystery since that mornine 
of January 20, 1937, when an article in Pravda announced that the mar 
who cnly two months before had been named to supervise the revision o’ 
ihe whole pattern of Soviet codes of law had been found to be an ‘‘eneny 
of the people.” No overt act of treachery was disclosed. He was criti 
cized primarily for having preached a philosophy of law which, had it beci 
followed to its conclusions, would have undermined the foundations of the 


137. Jessup, Transnational Law (1956), reviewed below, p. 444. 

1 Lor a record of the denunciation and the texts of the principal works of Pashukani 
and bis denouncers, see V. I. Lenin et al, Soviet Legal Philosophy (20th Century Lega. 
Philc.ophy Series, 1951). 
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Soviet state, and it was hinted that his theory had been developed for the 
purpose of bringing about the end of the Soviet system of government. 
His principal accuser, Andrei Vyshinsky, later became specific and said 
that Pashukanis had violated an article of the criminal code which re- 
quired that a person accused under its provisions be found guilty of erimi- 
nal intent to overthrow the Soviet regime. No public trial was held, how- 
ever, so that no outsider could tell what, if any, the actual charges were and 
what, if any, proof other than Pashukanis’ own writings had been intro- 
duced against him. 

Vyshinsky is now dead, and his master, Joseph Stalin, has also died. 
Both have since been denounced for their misdeeds, and new policies have 
been introduced by their surviving colleagues to serve as the basis for what 
has been heralded as a new attitude toward the réle of the Soviet state, both 
in relation to its own citizens and in relation to the foreign states with 
which it must conduct its international relations. The rehabilitation of 
Pashukanis, albeit posthumously, seems to be a part of the reappraisal of 
Soviet policies which has been developing within the Kremlin since Stalin’s 
death in March, 1953. 

Only scanty comment has yet appeared to explain the momentous reversal 
of policy on Pashukanis. In an unsigned leading article in the law review 
published by the Institute of Law of the Academy of Sciences of the 
U.S.S.R. in September, 1956,? the editorial board takes to task the one-time 
editor of the review and leading lawyer of the Academy of Sciences, namely, 
Andrei Vyshinsky, for writing in 1938 that ‘‘for an unfortunately long 
period the direction of our legal science did not correspond to the interest 
of the building of socialism’’ and for laying this failure to the consequences 
of ‘‘wrecking’’ in the field of legal philosophy. The editors of the law re- 
view now ask the legal scholars of the U.S.S.R. to restudy the era of the 
1920’s and early 1930’s without the handicap that has existed up to the 
present of having to avoid any interpretation which would have cast 
Pashukanis in the position of one who was not a ‘‘wrecker.’’ The editors 
now say that Vyshinsky’s criticism was incorrectly linked with the activi- 
ties of ‘‘such notable former representatives of Soviet legal science as P, I. 
Stuchka, N. V. Krylenko, E. B. Pashukanis, N. I. Chelyapov and others.’’ 

Pashukanis is not being given a completely clean bill of health. The 
editors now say that he committed a large number of serious errors, but 
that this fact should not be permitted to conceal his ‘‘not insignificant 
positive role in the development of Soviet legal science and Soviet legisla- 
tion.” The charges of harmful anti-Soviet activity which Vyshinsky had 
leveled are specifically declared to have been unfounded. The door has 
been opened, so the editors now say, to scholarly criticism of the views of 
Pashukanis and his colleagues without the hindrance previously created by 
the labels of ‘‘wreckers’’ hung around their necks. 

Only Pashukanis of the group of four men specifically named as im- 


24tFor an authoritative scientific reworking of the root questions of the science of the 
history of the Soviet state and law’’ (in Russian), Sovetskoe Gosudarstvo i Pravo, No. 6 
(1956), p. 3 at p. 10, 
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preccrly associated with charges of treason by Vyshinsky has. conccrris 
fins if m detail with international law. Krylenko had been known 4dr. 
£3 ex architect of the Soviet system of legal institutions as they were cstan 
“ished to meet the needs of the New Economie Poliey in 1922, cnd chen } e 
nec aired wide recognition as State Prosecutor and finally as Pepi. 
Corrvissar of Justice. Stuchka had achieved his reputation as the Peoples’ 
Corrvuissar of Justice in 1918, when the first Soviet courts were bevianin’; 
to “unction, and later as theoretician for Soviet lawyers generally. Che! 
vapey as a professor of law had been one of the principal legal authowtics 
zaon to explain the meaning of the Constitution of the U.S.S R. edoptes 
ia £36. The rôles played by these three men were in the doraest’e Colt 
ano ‘heh acquittal posthumously of the crimes charged against them wit 
probably have little influence upon Soviet writing in international law 
over the coming year. Pashukanis’ position was different, and his posi- 
surwus acquittal may result in a series of Soviet legal studies which wil! 
aitrect attention from international lawyers outside the U.S.S.R. es a de- 
artare from what has been written since 1938 by Soviet authors about 
ate jational law. 

Pashukanis’ major work on international law,’ which has become a bi: 
liographical rarity because of the destruction of most copies subjeet 1e 
Sovict control after his denunciation in 1937, declared scholastic ary at 
tempt to define the ‘‘nature of international law.’’* Pashukanis thouelt 
that prior discussions of the subject had been the result of the continuing 
influcnee of bourgeois legal methodology, which he said rested upon an 
assctiation of law with substance developing in accordance with its owe 
‘ates cal orineiples. Pashukanis urged his readers to see that internat ‘onel 
¿woas a means of formulating and strengthening in custom and troat.» 
var c.s volitical and economic relationships between states, ard that t's 
1.8.6.8. could use international law to further Soviet interests i” a siri geo 
with capitalist states. Pashukanis saw no reason to suppose that in utiliz- 
ing principles of international law for its own purposes the US.S R. wes 
theresy compromising its principles in an effort to live in a world which 
kelc. states defending the conflicting interests of different classes. Pasku 
kanis would have frowned upon the lengthy discussions among Sov ct 
authcrs after his death regarding the nature of international law a9 re- 
fleetecl in the books and articles which tried to determine whcther inter 
cational law was by nature ‘‘bourgeois’’ or ‘‘socialist’’ or sometbing is 
vetvecn, This discussion would have seemed to him ‘‘scholastie’’ and c: 
no real help in conducting Soviet foreign policy.’ 

Tn road was already being cleared for a new approach to internationel 
law ky Soviet authors before the editors of the article of September, 1956, 
told iheir readers to take a fresh look at Pashukanis’ idea. Readers of 
this JOURNAL are familiar with the series of Soviet articles which Professor 
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5J], Pashukanis, Ocherki po Mezhdunarodnomu Pravu [Essays in International Lawi 
faio euw, 1935). 4Idem at 16. 

S]'cr a more detailed analysis of Pashukanis’ position, see Kelsen, Tke Cornvnist 
Theory of Law 152-156 (1955). 
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W. W. Kulski has summarized for American scholars.* The series began 
with Eugene A. Korovin’s renewed effort after the war to bring about a 
reconsideration of the nature of international law and of the problem pre- 
sented in his view that law must to a Marxist be class law, and that inter- 
national law must therefore be classifiable either as ‘‘bourgeois’’ or ‘‘so- 
cialist’’ or something in between, since it is espoused by bourgeois and so- 
cialist states in their relationships. This series of articles had ended with 
an editorial discarding the attempt to find the true nature of international 
law and a recommendation that Soviet writers settle down to the more 
practical work of exploring the function of the various rules of interna- 
tional law so that the U.S.S.R. might apply them to its advantage. 

If Pashukanis’ view is again to receive favor, there will be less philo- 
sophical writing about the nature of international Jaw and more attention 
to its practical details and their application to the specific problems with 
which Soviet foreign policy-makers have to deal. Soviet authors may be- 
come pragmatists in their attitude toward international law and retreat 
from the spinning of fine theories. Such a position would facilitate the 
Soviet campaign for ‘‘co-existence’’ between the ‘“‘socialist’’ and other 
camps, for attention could be centered on single problems and there would 
be no need to talk about the fundamental problem of the conflict between 
states of differing economic systems. This policy would be in accord with 
Nikita Khrushchev’s declaration at the 20th Communist Party Congress in 
1956 that there need no longer be consideration of the inevitability of war 
between the capitalist and socialist camps. 

No one who has sampled the large body of Soviet literature since Lenin 
will conclude from the new approach that Soviet policy-makers have cast 
from their minds their hope and expectation eventually of spreading the 
Soviet system throughout the world, yet under the new policy there may 
be less said about the ‘‘conflict’’ than there has been in the years since 
Pashukanis’ death. 

JOHN N. HAZARD 


THE NEW U. S. ARMY FIELD MANUAL ON THE LAW OF LAND WARFARE 


The times of ignoring the laws of war are over: new treaties have been 
concluded concerning the laws of war, there is a considerable literature, 
and states are again issuing Instructions to their armed forces on the laws 
of war and neutrality. The United States has recently published new In- 
structions on the Law of Naval Warfare 1 and now a Field Manual on the 
Law of Land Warfare.” 

The Manual is, generally speaking, restricted to the conduct of warfare 
on land and to relationships between belligerent and neutral states; but 


8 Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 518 (1955). 

1U. S. Department of the Navy, Law of Naval Warfare (September, 1955). 

2U. S. Department of the Army, Army Field Manual: The Law of Land Warfare 
(July 18, 1956, 236 pp.). It supersedes the Field Manual of Oct. 1, 1940, including 
C 1, Nov. 15, 1944. The new Manual consists of 552 paragraphs, arranged in nine chap- 
ters (further cited as Manual). i 
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ii also governs naval forces operating on land.” The Manual is in every 
point, aud particularly with regard to fundamental problems, in hai .nony 
with the Law of Naval Warfare. Although the Manual is an official pub- 
lication of the U. S. Army, its provisions are neither statute nor treaty and 
shou'd not be considered binding upon courts and tribunals applying the 
laws of war, although such provisions are of evidentiary value.’ 

The Manual is based on the firm conviction that there are laws of waz, 
biading upon states and individuals. Their purpose is to protect beth 
combatants and noncombatants from unnecessary suffering, to safeguard 
certain fundamental human rights of persons who fall into the hands of 
the cuemy, and to facilitate the restoration of peace. | Laws of war ere 
prohibitory; they place limits on the exercise of belligerent power, they 
are pervaded with the principles of humanity and chivalry.) Hence, as the 
Manual lays down clearly, military necessity, where not expressly forc- 
seen in the laws of war, is no defense for acts forbidden by the custcmary 
and conventional laws of war, because the latter have been developed and 
framed with consideration for the concept of military necessity.° The laws 
of war have their sources in custom, and treaties, The Manua, by incor- 
porating Hague Conventions III, IV (with the Hague Regulations on tl- 
Laws and Customs of War on Land), IX and X, proves that these «im 
ventions are still the law. The four Geneva Conventions of August i4 
1949,5 are fully incorporated.2 The Manual states 1° that the custcmary 


3 Luew of Naval Warfare, sec. 240. 

+ Manual, par. 1. In the same sense, Law of Naval Warfare, sec. 110. 

5 Manual, par. 3. 

o In exactly the same sense, Josef L. Kunz, Kriegsrecht und Neutraliti.srecht 26-2: 
(Vicuna, 1935). 

7 Tue texts of the Hague Conventions and Regulations referred to are reprinted in 2 
A.J T.L, Sapp. 85, 90, 146, 153 (1908). 

3 Tinch texts, Les Conventions de Genève du 12 août 1949 (2nd ed., Goneva, 1950); 
Ung X texts in T.LA.S. Nos. 3362, 3363, 3364, 3365; Department of Stat3 Puvlivatiou 
3938 (Gereral Foreign Policy Series 34, August, 1950). On pp. 233-252 of the kst- 
namo publication are printed the reservations; the United States has made only one 
reser vation, namely, with respect to Art. 68 of Convention IV (ibid. 239). The Geneva 
Conventiors were ratified by the United States on July 6, 1955, and came into force for 
this country on February 2, 1956. The texts of the Convention on Priscners of Wai 
and the Convention on Protection of Civilians are reprinted in 47 A.J.I.L. Sapp. |19 
(1953) and 50 ibid. 724 (1956), respectively. 

Tue following Commentaries have, up to now, been published by the Internatioa:! 
Committec of the Red Cross: Jean S. Pictet, Commentaire à la premidre Convcation de 
Genyo de 1949 (Geneva, 1952); Jean de Preux, Etude sur la troisième Convcntion w 
Gondve de 1949 (Geneva, 1954); La Convention de Genève relative à la protection de: 
persornes civiles en temps de guerre (Geneva, 1956, 729 pp.). See also J. Verges, La 4° 
Convcatior do Genéve de 1949, Exposé documentaire (Lyon, 1952); Frotin, La 4° 
Conve ition do Genève, Protection Civile (Paris, 1953); Ginnane and Yingling, ‘‘The 
Geneva Conventions of 1949,’? 46 A.J.I.L. 383 (1952); and Pictet, ‘The New Geneva 
Conventions for the Protection of War Victims,’? 45 ibid. 462 (1951). 

Tke Manual (par. 57) also incorporates the so-called ‘‘Roerich Pact’? of April 15, 
1935 (49 Stat. 3267, Treaty Series, No. 899; 30 A.J.I.L. Supp. 195 (193¢)), althor;a 
caly tho United States and a number of the American Republics are pcrties io thic 
treaty co the corresponding UNESCO treaty signed at Paris on Sept. 30, 1953. 

10 Manual, par. 7. 
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law of war, being part of the law of the United States, will be strictly ob- 
served by the United States; treaties must be observed by both military and 
civilian personnel with the same strict regard for both the letter and the 
spirit of the law which is required with respect to the Constitution and 
statutes. As treaty provisions ‘‘are in large part but formal and specific 
applications of general principles of the unwritten law,’’ the treaty pro- 
visions quoted will be strictly observed and enforced by the United States 
forces without regard to whether they are legally binding upon this country. 

It is fundamental that the laws of war, notwithstanding the prohibition 

of the use of force in the United Nations Charter, are fully reaffirmed. The 
application of the laws of war is, in conformity with Article 2 of all 
our Geneva Conventions of 1949, greatly expanded. They apply not only 
o declared wars, but to any other international armed conflict, and, in a 
restricted sense, to civil war, even when the insurgents are not recognized 
as a belligerent party. They apply particularly to the exercise of armed 
force pursuant to a recommendation, decision or call by the United Nations, 
to the exercise of the inherent right of individual and collective self- 
defense against armed attack, or in the performance of enforcement meas- 
ures through a regional arrangement, and they apply equally to all 
belligerents.4* 

Equally clear is the standpoint of the Manual toward the law of neu- 
trality. The latter plays, indeed, a very important rôle in the Geneva 
Conventions of 1949.12 The Manual?! states that, if a United Nations 
Member is called upon under Articles 42 and 43 of the Charter, it loses its 
neutrality only to the extent that it complies with the direction of the Se- 
curity Council.* There is, therefore, room for classic neutrality and a 
‘‘military commander in the field is obliged to respect the neutrality of 
third States.” Chapter 9*5 enumerates the rights and duties of neutral 
states, quoting Hague Convention V.Y 

Some chapters of the Manual largely repeat the corresponding rules of 
the Geneva Conventions of 1949 in bold print. This is the case concerning 
Protecting Powers,** concerning the Wounded and Sick," and concerning 


11 Manual, par. 8a. This corresponds perfectly with the practice of states in the 
Korean conflict and shows the untenability of the proposals for ‘discriminatory’? laws 
of war; see this writer’s ‘‘The Laws of War,’’ 50 A.J.I.L. 313-337 (1956). The same 
idea is thus expressed in Law of Naval Warfare, sec. 200: ‘* Distinction must be made 
between the resort to war and the conduct of war. Whether the resort to war is lawful 
or unlawful, the conduct of war is regulated by the laws of war.’? 

12 See Josef L. Kunz, ‘‘The Geneva Conventions of August 12, 1949,’’ Law and Poli- 
ties in the World Community 279-316, 368-373 (Berkeley, University of California Press, 
1953). 18 Par. 513. 

14 Law of Naval Warfare, sec. 232, states equally that there may not only be qualified 
neutrality, but classic neutrality: ‘‘The obligations of the member States, incompatible 
with neutrality, come into existence only if the Security Council fulfills the functions 
delegated to it by the Charter. If the Security Council is unable to fulfill its assigned 
functions, the members may, in case of a war, remain neutral and observe an attitude 
of strict impartiality.’’ 15 Pars, 512-552. 

16 Pars. 15-19. 

17 Ch. IV, pars. 208-245, embodying Geneva Convention II. This chapter deals also 
with the Red Cross Emblem. 
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Ci ca Porsons.® The same is true with regard to prisone:”. of \.2° 
zut } cre a number of interesting explanations with regard to certain peiit- 
of thy lews of war as currently interpreted can be seen. Paragra >s G? 
state. that 


“om mando forces and airborne troops, although operatiny: by i 7° 
“varied methods of surprise and violent combat, are entitied, a: t e 
as they are members of the organized armed forces of the enemy ai: 
vear uniform, to be treated as prisoners of war upon capt ire, even e 
hey operate singly.°° v 


Vnde” Article 5 of the Geneva Convention of 1949 concerning Priscnors o” 
War, prisoners of war are under the protection of the convention ‘‘fro ` 
the time they fall into the power of the enemy until their final release are 
repairiation.’? But the moment of the beginning of captivity has ortce 
orescnted difficult problems. The Manual ** now defines the phrase ‘‘iz! 
into zhe nower of the enemy” as ‘‘having been captured by, or surrendercs 
to ta: nbers of the military forces, the civilian police, or local civilig1 de- 
fens: organizations or enemy civilians who have taken him into eusisdy."’ 
Also of interest is the attitude with regard to Article 118 of the Geneve 
Convention of 1949 on Prisoners of War concerning the releas? and rep: 
triet on of prisoners without delay after the cessation of active ho-~t'litics 
Th's crticle, as is well known, led to considerable difficulties in ‘he :csotis. 
tions for an armistice in Korea and to an ad hoc settlement. Parac:rapt 
199 states: 


A Detaining Power may, in its discretion, lawfully grani asylum tc 
orisoners of war who do not desire to be repatriated. 


“Za. rer. is no doubt that Article 118 stands in need of revision.”? 

C ercatest interest is the treatment of the problem of spies, a to:.: 
wher foe a long time has needed clarification and revision. The Man.al* 
sive. the definition of spies according to Article 29 of the Hague R'suls 
«ions of 1907, and according to Article 106 of the United States Uniform 
Code of Military Justice; where these two definitions are not in conflict 
aey will be applied and construed together; otherwise Article 106 zuver: 
amc ican practice. The problem of espionage has long been somewhat li: 
a legal puzzle.** Every writer has had to concede that the employment « 
spies by belligerents is perfectly lawful. But, it has been argucd, ‘‘e~pio> 
age “as 2 .wofold charactcr’’: the employment of spies is lawzul, bnt ‘Et 
“oy `s a vary eviminal.** an obviously untenable construction. Tis write 


xè.. V, pars. 245-350, incorporating Geneva Convention IV, apart fom th oree 
acai 7 w th civilian persons in bolligerent-oceupicd territory. 

ue Ch, TTI, pars, 60-207, incorporating Geneva Convention ITT. 

297 iig smapraph ia token textually from Oppenheim-Lauterpacht, Interaationc! Lr * 


Yol p 259 (7th ced., 1952). 21 Par. 84b. 
2 co Jozef L. Kurz, ‘Dis Korcanisehc Kriegsgefangencnfrage,’’ +! Archiv èc 
Vol: cota 408-425 (1954). 23 Par. 75. 


-lius Stone, Legal Controls of International Conflict 563 (New York, 195°). 
> nus, Oppenheim-Lauterpacht, op. cit. note 20 above, p. 422. 
c On, cit. note 6 above, pp. 67-69. 
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as early as 1935 developed the theory that espionage is not an illegal but 
a ‘‘risky’’ act. Espionage is lawful under international law; but as it is 
particularly dangerous to the enemy, international law authorizes a bel- 
ligerent as an exception to treat a spy caught in flagranti, not as a prisoner 
of war, but as punishable. It is not a question of punishment for a crime, 
but of a repressive measure against a dangerous although lawful act. This 
construction has been accepted by Walter Schitzel and Erik Castrén.” 
The Manual has now adopted the ‘‘risky’’ act theory. Paragraph 77 
reads: 


Resort to that practice (employing spies) involves no offense against, 
international law. Spies are punished, not, as violators of the laws of 
war, but to render that method of obtaining information as dangerous, 
difficult and | ineffective a as possible. j 





As to sanctions for the violations of the laws of war %8 the Manual deals 
in detail with reprisals and recognizes crimes against peace and against 
humanity, but deals primarily with war crimes, defined as ‘‘violations of 
the laws of war by any person or persons, military or civilian.’ The 
Geneva Conventions of 1949 avoid the term ‘‘war crimes’”’ and speak rather 
of ‘‘grave breaches.” The Manual, among newest developments, states ”° 
that in some cases, ‘‘military commanders may be responsible for war 
crimes committed by subordinate members of the armed forces, or other 
persons subject to their control.’ Such responsibility arises, of course, 
when such acts have been committed in pursuance of an order of the com- 
mander concerned. But he is also responsible if he has actual knowledge, 
or should have knowledge, and if he fails to take the necessary and reason- 
able steps to insure compliance with the laws of war or to punish violations 
thereof. The defense of superior orders *° ‘‘does not lie unless the accused 
did not know and could not reasonably have been expected to know that 
the act ordered was unlawful.” But superior orders may be considered 
in mitigation of punishment. To strike a correct balance it is added: 


In considering the question whether a superior order constitutes a 
valid defense, the court shall take into consideration the fact that 
obedience to lawful military orders is the duty of every member of 
the armed forces; that the latter cannot be expected, in conditions of 
war discipline, to weigh scrupulously the legal merits of the orders 
received; that certain rules of warfare may be controversial; or that 
an act otherwise amounting to a war crime may be done in obedience 
to orders conceived as a measure of reprisal.* 


It işs most important to note that paragraph 506 of the Manual expressly 
states that the belligerents are under an obligation to. take measures for 





27 Erik Castrén, The Present Law of War and Neutrality 154 (Helsinki, 1954). 

28 Ch, VIII, pars. 495-511. 29 Par. 501. 

80 Par, 509. 

81 This paragraph is taken from Oppenheim-Lauterpacht, op. cit. at 569. Law of 
Naval Warfare, sec. 330 b(1) adds: ‘‘If an act, though known to the person to be un- 
lawful at the time of commission, is performed under duress, this circumstance may be 
taken into consideration either by way of defense or in mitigation of punishment.’’ 
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the yum shmeut of war erimes committed by all persons, inc'adh e 12125 
bers of a belligerent’s own armed forces. 

Certain parts of the laws of warfare on land are particularly in necc. o’ 
revision, either because the treaty law of 1907 is incomplete or now ined: 
quate, or because of new developments. These parts concern the nou 
hostile relations of belligerents, nearly every point of the law cf belligerep 
occupation, and vital problems as to the actual conduct of war. A rce 
revision of these parts of the law can, of course, only be brought about hy 
international procedures of law-making and not by a Field Menual of on 
state. But the Manual gives the present status of these problems, cithe 
deduced from general principles of the laws of war, or from a consensus o` 
nations, formed as a consequence of the two world wars, or at least ex 
pressing the attitude which the United States is now taking pending ai. 
international revision of the problem in question. Vi 

As to non-hostile relations of belligerents,°* the Manual reprints the fev 
rules of the Hague Regulations of 1907 concerning envoys to negotiate « 
truce, capitulations and armistices, and supplements them with many 
paragraphs summarizing the usage of nations. Paragraph 476 speaks o` 
unconditional surrender as one ‘‘in which a body of troops gives itself u; 
to the enemy without condition; it need not be effected on the basis of sv 
instrument signed by both parties.” But that is rather what Oppenheim 
Lauterpacht ® calls a ‘‘simple surrender’’ without capitulation; fo: 
capitulation is a convention stipulating special terms of surrender. Sach 
simple surrenders by some soldiers or a man-of-war or a fortress hav. 
alvays occurred. But the new concept of ‘‘unconditional surrender’? a: 
the end of the second World War is something different and new. Thi: 
new ‘‘unconditional surrender’? terminates hostilities without any agrec 
mcut—it is neither a capitulation nor an armistice—and may be follower 
oy the assumption of supreme authority which also, in spite of continne 
occupation of the vanquished country, terminates the technical status © 
belligerent occupation.** 

The problem of belligerent occupation is dealt with by the Manual in . 
detailed way.*> It prints the corresponding norms of the 1907 Ha: 
Regulations and of the Geneva Convention of 1949 on Protection à 
Civilians, which, in its own words, is supplementary to the Hague Regul: 
tions. Respect for human rights, the prohibition of deportations, tre.: 
fers, evacuation, care for children, hygiene and public health, relief ser. 
ice; of inhabitants, measures of security for the occupant, protection « 
civilian populations in occupied territory, prohibition of reprisals agaii - 
protected civilians and against taking hostages are all incorporated. Thr. 


s2 Ch, VIL pars. 449-494. 83 Op. cit. 543, 545. 

34 Tn this sense ‘‘unconditional surrender’? was only applied to Gerr:any. All 1. 
other enemy states were also required to surrender unconditionally, but the same ten 
kad a different legal meaning. Thus Japan’s unconditional surrender was preecded ' 
negotiations in which the Allies aecepted Japan’s condition of the «omtinuenee c 
Japan’s Emperor. In the case of Italy, notwithstanding her unconditie¢ ial surrer i 
un ordinary armistice agreement was concluded. 

c5 Ch, VI. pars. 351-448. 
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can be no doubt that the fourth Geneva Convention represents great prog- 
ress, inspired by excesses, particularly by Germany as a belligerent occu- 
pant in the second World War. Yet many problems concerning the legal 
position of the belligerent occupant, his rights and duties, and the cor- 
responding rights and duties of the civilian population stand in need of 
revision as a consequence of the change in the conduct of war, the enormous 
importance of economic warfare and the far-reaching change in general 
conditions. The Manual clearly distinguishes belligerent occupation from 
both mere invasion and conquest and subjugation. y It reflects modern war 
conditions, if paragraph 352 states that ‘‘an invader may attack with 
naval or air forces or troops may push rapidly through a large portion 
of enemy territory without establishing that effective control which is es- 
sential to the status of occupation.’’ For “occupation is invasion plus 
taking firm possession of enemy territory for the purpose of holding it.” 3° 
Occupation presupposes legal effectiveness, which therefore must not only 
be established but also be maintained. It corresponds to experiences of 
the last war that military government can also be established over allied or 
neutral territory, recovered or liberated from the enemy, when that terri- 
tory has not been made the subject of a civil affairs administration agree- 
ment. 

As belligerent occupation does not transfer sovereignty, it is unlawful 
for a belligerent occupant to annex occupied territory or to create a new 
state therein while hostilities are still in progress.” In conformity also 
with experiences of the last war, paragraph 366 lays down as law that 


the restrictions placed upon a belligerent government cannot be 
avoided by a system of using a puppet government, central or local, 
to carry out acts which would be unlawful if performed directly by 
the occupant. Acts induced or compelled by the occupant are none- 
theless its acts. 


Difficulties appear, however, in the paragraphs dealing with the determina- 
tion whether property is publie or private," and with the problem of cur- 
rency and exchange controls.*° 

Julius Stone *° has, in a detailed investigation of the present status of 
the law of belligerent occupation, directed attention to the fact that the 
corresponding rules of the Hague Regulations, even if their text stands, 


a6 This definition is taken from Oppenheim-Lauterpacht, op. cit., Vol. IT, p. 434. 

87 Par. 358, 

38¢*Under modern conditions, the distinction between public and private property is 
not always easy to draw. ... It is often necessary to look beyond strict legal title and 
to ascertain the character of the property on the basis of the beneficial ownership 
thereof.’? (Par. 394.) 

89 The occupying Power is also ‘‘authorized to introduce its own currency or to issue 
special currency for use only in the occupied area, should the introduction or issuance of 
such currency become necessary. The occupant may also institute exchange controls, 
including clearing arrangements.’’ But such measures must not be utilized to enrich 
the occupant or to circumvent restrictions; debasement of currency by fictitious valua- 
tions or exchange rates, as well as failure to take reasonable steps to prevent inflation, 
are violative of international law. (Par. 430.) 

40 Op. cit, 693-732. 
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2 9 oneer adcquate because they are based on nineteentl.cen iy s- 
sul dons of a laissez-faire economy in the states of both the cucupsut a: 
the szevpied.. With the great expansion of governmental funetim s a i: 
tech :iqves, with sveh basie state functions as assuring minimu.' ov: 

sta lards or functions of currency, banking, debt, exchange, imp v’ < 

exp. it control, with the shifting boundaries of public and private piep“. 
the rales based on entirely different conditions are out of harmony. L 
speaks, therefore, of ‘‘the twilight of occupation law” and concludes tha 


hefore the law of belligerent oceupation can emerge frem tha t 
lielt, a rethinking is required going far beyond mere cevis‘en a> 
whieh (despite its advances in other respects) the relevant Genc.. 
Convention of 1949 has not provided.** 


As to the rules concerning the actual conduct of hostilities,‘ the Manua 
strongly opposes those who would keep only the ‘‘humanitarian”’ laws o° 
war end drop all rules concerning the actual conduct of war.® The rieh, 
of tsliverents to adopt means of injuring the enemy is not unlimitei— 
a rvis which remains the law. But there is no doubt that these orm. 
incompleto or antiquated as they are, are greatly in need of revision, Fo° 
instunec, the problem of the dividing line between permissible ruses of wa‘ 
and forbidden treachery is, as paragraph 50 states, sometimes indistinct 
The Manual states that absolute good faith must be observed as a mile c’. 
eoncuct. It would, therefore, 


be an improper practice to secure an advantage of the enemy Wr 
deliberate lying or misleading conduct which involves a breach of faitt. 
or when there is a moral obligation to speak the truth. _ 


314 <he employment of spies, encouraging defection or insurre3tion *1n9° 
th: <nemy civilian population, corrupting enemy civilians ov soldiers v 
br tvs, or inducing the enemy’s soldiers to desert, surrender or robel et 
no. prohibited.** Legitimate war ruses also include ambushes, dumi 
miis, and psychological warfare activites. Use of national flex. 
sigy ia, and uniforms as a disguise is taken to be authorized, ah! ¿b - 
employ them during combat is certainly forbidden.“ Devavati: s. 
enil in itself or as a separate measure of war is not sanctioned by ipe ivt, 
of iar. The measure of permissible devastation is found io the sti: 
neacssities of war.*? As to persons descending by parachut2, it is lek 
down, in conformity with modern usage, that such persons, when the 
are trying to escane from a disabled aircraft, may not be Gred upor’ 
Wa ors employie fire, such as tracer ammunition, flame-t ivowe- , 


ta loid 732, 42 Ch. II, pars. 20-59, 
t. Soo Kunz, “The Laws of War,’’ loc. cit. (note 11 above) 321-325. 
et Dar. 49. 45 Par. 51. 


eo Dar, Ef, Because Art. 23f of the Hague Regulations forbids only their ‘impro 
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‘anaal, par. 56. Kunz, op. cit. (note 6 above) 84-85. 

‘Par, 30. Thus also Spaisht, Air Power and War Rights (3rd cd., 1947); Oppe 
hol -Vuautcrpacht, op. cit. 521; and the proposed Hague Air Warfare Rule , 1923; deun 
ful: urik Castrén, op. cit. 400. 
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napalm and other incendiary agents, against targets requiring their use 
are not violative of international law; but they must not be employed 
in such a way as to cause unnecessary suffering to individuals.*® Para- 
graph 42 lays down that ‘‘there is no prohibition of general application 
against bombardment from the air of combatant troops, defended places, 
or other legitimate military objectives.” As to gas and bacteriological 
warfare, paragraph 38 states that 


the United States is not a party to any treaty, now in force, that 
prohibits or restricts the use in warfare of toxie or non-toxic gases, of 
smoke or incendiary materials, or of bacteriological warfare. The 
Geneva Protocol of 1925 has not been ratified by the United States 
and is not binding on this country.® 


Paragraph 35 states that 


the use of explosive atomic weapons, whether by air, sea, or land forces, 
cannot as such be regarded as violative of international law in the 
absence of any customary rule of international law or international 
convention restricting their employment. 


It is obvious that a restriction or prohibition of chemical, bacteriological, 
and atomic war is only possible by international agreement to which at 
least all militarily important states are parties. Negotiations for such 
agreement have been under way since the end of World War II, but, in a 
world which is lacking confidence, have not yet led to positive results. 
Joser L. Kunz 


INTERNATIONAL PARLIAMENTARY LAW 


There seems to be a tendency in the current literature on international 
law to introduce an abundant new terminology. The terminology sug- 
gests in many instances that the field should be broken up and studied 
under separate captions. Some of the labels parallel equivalents in the 
national legal system; thus we have references to ‘‘international ad- 
ministrative law’’ and ‘‘international constitutional law.’’ One is familiar 
with the classifications of Professor Schwarzenberger, particularly his ‘‘in- 
ternational economic law.’’+ There is also a well-known school which 
deals with ‘‘international penal law’’ or ‘‘international criminal law.’’? 
“‘TInternational air law’’ was the subject of a round table in the 1956 


49 Par, 36. 

50 Par. 38 is restricted to this negative statement. Law of Naval Warfare, sec. 612, 
states that the U. S. is not a party to any treaty forbidding or aon methods 
of warfare and that it, therefore, ‘‘remains doubtful that, in the absence of a specific 
restriction established by treaty, a State legally is prohibited at present from resorting 
to their use.’? Footnote 8 adds that poisonous gases and bacteriological weapons may 
be used only if and when authorized by the President. 

51In the same sense Law of Naval Warfare, sec. 613. Footnote 9 adds that nuclear 
weapons may be used by U. S. forces only if and when directed by the President. 

18ee Schwarzenberger, ‘‘The Province and Standards of International Economie 
Law,’? 2 International Law Quarterly 402 (1947). 

2 Bee Glaser, Introduction à 1’Etude de Droit International Pénal (1954). 
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Prorcedings of this Society.2 One also recalls the school which stresses + 
revional international law, for example, ‘‘ American International Law. ` 
A less familiar label is ‘‘international uniform law’’ which, it is suggestu 
‘tis entitled to occupy a separate scientific position next to Publie Int.. 
national Law and Private International Law.’’® There has even beer 
rexnt suggestion that all of these legal fields, including the tradition: 
public international law and private international law, should be combirc + 
under the label ‘‘transnational law.” As one examines the use of th 
terminology one has the impression that one finds here more then av: 
lalxIs for subtopics in public international law comparable to the trad 
tional subjects of treaties, responsibility of states, jurisdiction, ete. Tacs 
labels may be useful as a means for emphasizing new probleras which d: 
serve separate study, but their indiscriminate use might lead to a situatie ` 
in which one loses a sense of unity. Professor Schwarzenberger hi~ 
warned us: 


When, therefore, there is a new dernier cri, such as suggestions for 4ł © 
development of an international criminal law, it is advisable not io 
follow uncritically in the train of the enthusiastic protagonists of such 
an idea, but to pause and reflect on the meaning and value of it a} 


Nevertheless the writer risks suggesting still another label for the purpo © 
of calling attention to a subject which may be of growing importance ard 
which might throw further light on the study of international organizatio ; 
this comment therefore deals with ‘‘international parliamentary law.” 

The term ‘‘international parliamentary law’’ is used to refer to the 
eq: ivalent in international organizations of the familiar parliamentary law 
in national legislative assemblies. One is aware that in all national legi- 
`- “odies, whether based on the parliamentary form of government or 

term ‘‘parliamentary law’’ is commonly used to describe the rul. s 
edure which govern the actions of the legislative body. In te 
"States and elsewhere some of these rules of procedure are jai- 
ted in Constitutional provisions and others are laid down im 
In any case, the standing rules are commonly adopted by t'e 
ve body. Recently the matter has attracted considerable a:tenticn 
United States because of the debates in the Senate concerning a 
d change in the rules to limit filibusters. Vice President Nixon as 
ig officer of the Senate on January 4 made a ruling concerning {w 
f the Senate to change its rules, resting his conclusion upon Cens i- 
| principles.’ 
question is posed whether these rules of procedure are propci‘y 
nated ‘‘law.’’ There is a rather surprising paucity of literature 


956 Proceedings, American Society of International Law 84-115. Cf. Matec :o, 
rion Aéronautique (1954). 

Alvarez, Le Droit International Américain (1909). 

ndas, ‘‘Autonomy of International Uniform Law,’’? 8 Revue Hellénique dr 
ternational 8, 9 (1955). 

‘arzenberger, ‘‘The Problem of an International Criminal Law,’’ 1959 Carr wi 
roblems 263. 7 See New York Times, Jan. 5, 1957. 
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on the subject, but the question has received a vigorous affirmative answer 
from Professor R. K. Gooch. Gooch argues that the ultimate source of 
legislative rules of procedure is the Constitution and that therefore the 
rules have the same legal character as other rules of law derived from the 
same source. He notes that in some instances this parliamentary law even 
has a penal sanction as, for example, where the rules give authority to the 
presiding officer to discipline a member by suspension or expulsion. 

In the United States the cases involving parliamentary law which have 
come before the courts involve generally a problem of evidence.” The 
question generally is whether it is possible to go behind a statute as en- 
rolled or published to show that it was not passed in conformity with the 
rules of the legislature. The English rule is that an Act of Parliament 
is final and valid if it is good on its face. But where the Act was on its 
face ‘‘by the King with the consent of the Lords,” omitting the Com- 
mons, it was judged void. The courts cannot inquire into the procedures 
in Parliament to see if any rule was not observed. 

The situation in England is simpler than that in the United States, where 
the American system of judicial review and the doctrine of separation of 
powers introduce different elements. While most cases involving legisla- 
tive actions are disposed of in accordance with the rules of evidence, there 
is an implied and sometimes explicit consideration that the courts and the 
legislature are equal, co-ordinate, and independent branches of government, 
neither being subject to control of the other. In some cases, based upon 
this view, the courts have refused to act because they did not feel they 
had the power to consider or review the questioned actions of the legisla 
ture? But the American courts tend to follow the same basic rule. Ir 
Carlton v. Grimes an Act of the Iowa legislature was amended after hr> 
voted by both houses and was not voted upon or passed in the fin 
as signed by the President of the Senate and the Speaker. Th 
sustained the validity of the Act, saying that, except for a few ma 
constitutional provisions, the legislature was free to determine 
procedure. Under the Iowa rule, therefore, the enrolled bill 
absolute verity” and cannot be impeached by reference to the legislati 4 
journals. So the Michigan court held that rules of legislative procedure 
adopted by the legislature but not prescribed by the Constitution, may b 
suspended and therefore action, even if contrary to the rules, cannot b 
reviewed by the courts..* But the court may look at and interpret th 
rules in the light of the journals in the course of sustaining the validity o 


8 Gooch, ‘‘Legal Nature of Legislative Rules of Procedure,’’ 12 Virginia L. Rev 
527 (1926). 

® The writer is indebted to Mr. Leon Spoliansky of the Columbia Law School for : 
study of these cases. 

10 The King and the Lord Hunsdon v. The Countess Dowager of Arundel and thi 
Lord William Howard, Hob. 109, 80 Eng. Rep. 258 (1617). 

11 Edinburgh Railway Co. v. Wanchope, [1842] 8 CL. & F. 710, 8 Eng. Rep. 279. 

12 Hunt v. Wright, 70 Miss. 798, 11 So. 608 (1892); State v. Jones, 6 Wash. 452, 3: 
Pac. 201 (1893). 18 237 Ia. 912, 23 N. W. 2d 883 (1946). 

14 Anderson v. Atwood, Secretary of State, 273 Mich. 316, 262 N.W. 922 (1935). 
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ord In serious cases the President may propose that the Assem y pr 
a vote of censure which, if adopted, involves immediate exclusion fcr 
perced of from two to five days. 

Tous it may be said that in the case of the adoption of rules of procedis 
wn in decisions taken under the rules, we have another exempl» o” U 
situation in which a decision of the General Assembly is binding.*® 

To be sure, in connection with the General Assembly of the Fui. 
Notions or similar international bodies, one is not likely to have ai.’ 
auestion of judicial review such as that which occurs in national eon | 
as indicated above. One can conceive of a situation in which the Secast, 
Council might adopt a resolution containing a binding decision and who 
the validity of the resolution might be challenged on the ground. ‘or cx 
ample, that the veto applied and had been disregarded as in the ‘‘doubl: 
veto” eases.*° Such an issue might conceivably be referred to the Inter 
national Court of Justice for an advisory opinion and the Court migh’ 
ther have to deal with the Charter provision on voting and wight lave 19 
interpret the Four-Power Agreement of San Francisco and the practice o' 
the Council under it. If the Court reached the conclusion that this was . 
situation requiring the votes of all the permanent members of the Seenrity 
Couueil and if the record showed that one of the permanent members aa: 
voted against, the Court might reach the conclusion that the resolution was» 

valid. One might also envisage a situation in which the Sceurit, 
icil called upon Members under Article 41 of the Charter to interrup’ 
raphie and radio communication with State X. The President o? th 
ed States, under authority of Section 5(a) of the United Nation, 
ieipation Act,” might then issue an Executive Order prohibiting sa¢ 
vaphic and radio communications. Assume that a radio corporatio: 
:2d $10,000 under Section 5(b) of the Act for violation of the Pres’ 
ial order and challenges the validity of the order on the ground tha 
the action of the Security Council was invalid because of failure to comp! 
with the voting rules laid down in Article 27 of the Charter and in Rw 
140 of the Provisional Rules of Procedure of the Security Council. 2 
United States court, viewing the Charter rule as equivalent to a coast.tu 
tional provision, might determine whether the defendant’s contention wa 
eorr, ut. 

Sich hypothetical cases probably belong to a later stage of tue de 
veiooment of the organization, but they cannot by any means be exclucc: 

The foregoing observations are merely designed to suggest a field o 
‘nternational law which contains some novel and interesting poiats, wh the 
one prefers to consider the problem as an aspect of ‘‘treaty law’’ or as a 


25 Tor explanation of the word ‘‘decisions’’ see 1 U.N. Repertory vi, and Unite 
Nations, Répertoire of the Practice of the Security Council 2 (1954). See cypeciall: 
report of the Secretary General in U.N, Doe. A/1356, Annexes (V) 49 (1950), var. 27 
Sce, in general, Sloan ‘‘The Binding Force of a ‘Recommendation’ o? the Genera 
Ascombly of the United Nations,’’ 25 Brit. Year Bk. of Int. Law 1 (1948). 

23 Sco Jiménez de Aréchaga, Voting and the Handling of Disputes is. the Securit: 
Council 3, 11 ff. (1950); 1 U.N. Répertoire 157, 

27 59 Stet. 619; 63 Stat. 734. 
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aspect of ‘‘international constitutional law” or ‘‘international administra- 
tive law.’’ The writer shares the view of Professor Gooch that legislative 
rules of procedure possess a true legal character and that this is equally 
true of the rules of procedure of international organs like the principal 
organs of the United Nations. In this sense, international parliamentary 
law may be considered a part of public international law. 

Pum C. JESSUP 


THE END OF AMERICAN CONSULAR JURISDICTION IN MOROCCO 


The relinquishment by the United States on October 6, 1956, of its eon- 
sular jurisdiction in Morocco marks in several respects the end of an era. 
Not only did the action specifically terminate privileges in the Sharifian 
Empire which the United States had enjoyed in varying measure for 170 
years; the steps taken had also a wider significance, since in effect they 
extinguished in American law the institution of consular jurisdiction in its 
classic form. The manner of its passing would seem to deserve at least 
brief notice in this JOURNAL. 

American jurisdiction in Morocco in recent years rested in the first 
instance on the Moroccan-American treaty of September 16, 1836, which 
was substantially similar to the original treaty signed in Morocco in 1786.3 
This basic grant was supplemented by rights secured under two multi- 
lateral conventions relating to Morocco to which the United States was 
a party: the Convention of Madrid of July 3, 1880,? and the General Act of 
Algeciras of April 7, 1906.8 Former American claims to a still wider 
jurisdiction, based on custom and usage and through a most-favored-nation 
clause in Morocean treaties with other states which were no longer in force, 
were declared untenable in proceedings before the International Court of 
Justice in 1952.4 As one result of these proceedings, American jurisdic- 
tion in Morocco after 1952 was confined in practice to cases between Ameri- 
cans—the original grant made in the 1836 treaty—although the theoretical 
jurisdiction under the Act of Algeciras and the Convention of Madrid was 
somewhat more extensive. In the Tangier Zone the United States not only 
maintained its own extraterritorial jurisdiction, but also from 1953 on- 
wards participated in the mixed judicial system established there.5 

With the trend of events in Morocco pointing definitely to its complete 
independence in the immediate future, the Department of State in Janu- 
ary, 1956, declared it to be the policy of the United States to relinquish 
its Jurisdictional rights there at the appropriate time.* To accomplish this 


12 Miller, Treaties of the United States 185; 4 ibid. 33. 

21 Malloy, Treaties of the United States 1220; 6 A.J.LL. Supp. 18 (1912). 

32 Malloy, op. cit. 2157; 1 A.J.I.L. Supp. 47 (1907). 

4Case concerning Rights of Nationals of the United States of America in Morocco 
(France v. the United States), [1952] LO.J. Rep. 176; 47 A.J.LL. 136 (1953), 

5U. 8. Treaty Series, No. 2893; G. H. Stuart, The International City of Tangier 
166-167 (2d ed., 1955). 

@34 Department of State Bulletin 204 (1956). This policy had been foreshadowed 
in the United States pleadings before the International Court. 
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eu tvo possible courses were open to the Department: either to seek ¢ 
revisioa of the treaty terms through negotiations with the Moroce: 7 
Government, or to obtain prior Congressional approval for the President > 
rerounce American jurisdictional rights unilaterally at such time as è- 
miccht deem appropriate. The latter alternative was the one selected, gv! 
d-cft legislation embodying the views of the Department was sent to th: 
S-rete in March, 1956, 

Three hearings on the subject were subsequently held by the Sena‘s 
Committee on Foreign Relations, at which Mr. George V. Allen, Assista! t 
Sceretary for Near Eastern, South Asian, and African Affairs, and other 
officials appeared on behalf of the Department. In their testimoay ivs 
principal reasons were advanced to support the choice of the legislativc 
rather than the treaty method of termination. The first was that it was is 
acvord with precedent: In 1874, the President had sought and recesvea 
Congressional approval in advance to ‘‘suspend’’ such part of Amer:eat 
coasular jurisdiction in Egypt as might be taken over by the Mixen 
Courts then being planned.” The second reason was that by the same Cor - 
grossional action the statutory provisions governing the exercise of consule ` 
jurisdiction could also be repealed, thus clearing the statute book tidily c- 
obsolete matter. Other influential factors in the choice of method may 
have been a desire to retain unilateral control over the precise time o? 
relingquishment, and perhaps a desire not to open the door at that moment 
to possible sweeping revisions of Moroccan-American treaty arrangement; 
in general. 

The only opposition to the proposals voiced before the Committee cam: 
from Mr. Robert Emmet Rodes, representing various groups of Amerizay 


* yesidents and businessmen in Morocco. He submitted that relinquishmeu‘ 


would have the effect in fact of putting Americans in Morocco in a Less 
favorable position than nationals of other states, particularly those o° 
France and Spain; and further, that a modification of treaty terms coulc 
be accomplished Constitutionally only by renegotiation and subsequent 
ratification with Senate advice and consent. The Department persuzsively 
rebutted the validity of these contentions, but perhaps its most telling point 
was the fact that the treaty of 1836 by its terms could be denounced by 
either party on one year’s notice. Since Morocco could thus destroy at wil 
the cornerstone of American jurisdiction, such jurisdiction could obviously 
not be maintained for long in any case in the face of Moroccan opposition. 

Tke Foreign Relations Committee, agreeing with the Departmert, ro- 
ported favorably to the Senate on the proposed joint resolution.2 Passed 


7 Act of March 23, 1874, 18 Stat. 23, 22 U.S.C. sec. 182. The authority granted was 
exorcised by the President in 1876 and again in 1937, when the original regime of the 
Mixed Courts was replaced by the transitional regime established by the Mentreux 
Convention of that year. 2 Hackworth, Digest of International Law 516. But it mey 
bs noted that a recent precedent existed for the use of the treaty method: the Chineze- 
American treaty of Jan. 11, 1943, relinquishing American extraterritorial rights in 
China, U, S. Treaty Sories, No. 984; 37 A.J.I.L. Supp. 65 (1943). This was not 
referred to during the hearings. 8 S.Rep. 2274, 84th Cong., 2d Sess. 
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in due course by the Senate and the House of Representatives, it became 
law on August 1, 1956.2 As adopted, its text reads as follows: 


Whereas the laws of the United States invest the ministers and con- 
suls of the United States in certain countries, including Morocco, 
with judicial authority so far as the exercise of the same is allowed 
by treaty with such countries and in accordance with usage in such 
countries; and 


Whereas the consuls of the United States in Morocco are permitted to 
exercise jurisdiction over American nationals under the treaty be- 
tween the United States and Moroeco signed September 16, 1836, 
and the Act of Algeciras signed April 7, 1906; and the [sic; to?] 
exercise by custom and usage the same jurisdiction over subjects of 
Morocco or others who may be designated as ‘‘proteges’’ under the 
Convention of Madrid signed July 3, 1880; and 


Whereas Morocco is now the only foreign country where the consuls of 
the United States exercise such jurisdiction; and 


Whereas it is the policy of the United States to discontinue the exercise 
of extraterritorial jurisdiction in Morocco at such time as it becomes 
appropriate: Therefore be it 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the relinquishment by 
the President, at such time as he considers this appropriate, of the 
consular jurisdiction of the United States in Morocco is hereby ap- 
proved and sections 1693, 4083 to 4091, inclusive, 4097 to 4122, in- 
clusive, and 4125 to 4130, inclusive, of the Revised Statutes, as 
amended, are repealed effective upon the date which the President de- 
termines to be appropriate for the relinquishment of such jurisdiction, 
except so far as may be necessary to dispose of cases then pending in | 
the consular courts in Morocco. 


With Congressional approval thus secured, American jurisdictional 
rights in Morocco under the treaties referred to were formally relinquished 
on October 6, 1956, effective the same day. Later the same month an 
international conference at Tangier, in which the United States took part, 
recognized the abolition of the international regime of the Tangier Zone 
and the full reinstatement of the Sultan’s authority therein. 

So much for the history of the relinquishment of American rights in 
Morocco. But it will be noticed that the Congressional resolution quoted 
above went beyond mere approval of that action. It also repealed in their 
entirety those sections of the Revised Statutes which governed the exercise 
of consular jurisdiction not only in Morocco, but in all countries where the 
United States had acquired such jurisdiction by treaty and usage.!? As 
indicated in the preamble, this was done because Morocco was the only 


® Public Law 856, 84th Cong., 2d Sess.; 70 Stat. 773. 

10 See note addressed by the American Ambassador at Rabat to the Moroccan Foreign 
Minister, 35 Dept. of State Bulletin 844 (1956) reprinted below, p. 466. 

11 Final Declaration of the Conference, Oct. 29, 1956. T.I.A.8., No. 3680; 35 De- 
partment of State Bulletin 842 (1956); reprinted below, p. 460. 

12 The sections of the Revised Statutes specified in the resolution correspond to 22 
U.S.C. sees. 141~143, 145-174, 176-181, and 183 inclusive. 
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CORNELL UNIVERSITY SUMMER CONFERENCE ON INTERNATIONAL LAW 


Dean Gray Thoron of the Cornell Law School and Professor Rudolf B. 
Schlesinger, Chairman of the School’s Committee on International Legal 
Studies, have announced plans for the first Summer Conference on Inter- 
national Law to be held in Ithaca, N. Y., June 26-29, 1957. The conference 
will be part of the Law School’s international legal studies program, which 
is supported by a grant received from the Ford Foundation. The general 
topic will be ‘‘International Law in Progress—Viewed by Government 
Official, Private Practitioner and Professor.’’ 

The purpose of the conference will be to bring together representatives 
of envernment, private practice and teaching to discuss matters of current 

e in international law. There will be talks by eminent figures in 
nd plenary sessions will deal with legal problems under the head- 
ade and Commerce, Military Affairs, Transport and Communica- 
International Judicial Co-operation, presented by specialists in 
‘et area, There will be opportunity for discussion from the floor 
aller round tables. 

iference will be open to all who are interested. There will be 
ties for recreation in the vicinity of Ithaca, which is a lovely 
vend a few days in June. Inquiries may be addressed to Profes- 
»>] H. Cardozo, Myron Taylor Hall, Ithaca, N. Y., who is in charge 
ments. M.H.C. 

A SCHOOL OF INTERNATIONAL SERVICE 


re being developed, and are, indeed, well on their way, for a new 
International Service under the auspices of The American Uni- 
Washington. President Hurst R. Anderson has taken the initia- 
he lead in this matter and Bishop E. Bromley Oxnam, a Trustee 
i je State aed oe ro. 
not to be a foreign service 
t to be mainly a school of 
the preparation of selected 
f international service. It 
ar service, education—both 
hnical assistance, trade and 
ournalism and communica- 
and administration, health, 
s, all on the international 
of area studies dealing with 


ter has been working on 
nA mamanrnnal ooma biasae 
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Over a million dollars in funds have been secured for the construction 
of a new building, and for operating expenses, library expansion, and other 
items, The School is to be formally opened in September, 1958, although 
a transition program is already in effect whereby students may make use 
of the many courses given at The American University in various fields 
of international relations to get started on their work toward Bachelor’s, 
Master’s or Doctor’s degrees in the School. Dr. Mary E. Bradshaw, 
Acting Chairman of the Department of International Relations of the Uni- 
versity, is directing the counseling of students at the present time. 

P. B. P. 


FIFTY-FIRST ANNUAL MEETING OF THE SOCIETY 
APRIL 25-27, 1957 


Hore. STATLER, WASHINGTON, D. C. 
ADVANCE PROGRAM 


THURSDAY, APRIL 25, 1957 
10:00 a.m.—Ohio Room 
Meeting of Executive Council 
1:00 p.m.—Congressional Room 
Registration for members 
2:00 p.m.—Congressional Room 
Navigation and Other Uses of International Canals and Ri 
Chairman: Louis B. Wehle, of the New York Bar 
Speakers: Charles E. Martin, Director, Institute of Internation 
University of Washington 
John Q. Laylin, of the D. C. Bar 
Norman J. Padelfo 
George A. Finch, i 
parative and Int 
William L. Griffin, 
of State 
7:00 p.n 
Registration for members 
8:15 p.n 
Address by Lester H. Woolsey 
Address by His Excellency D: 
tina to the Organization of 


FRO 
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Speakers: Ernesto Dihigo, Director, Inter-American Academy of Compara- 
tive and International Law 
Quincy Wright, Professor Emeritus, University of Chicago 
Martin Travis, Columbia University 
David S. Stern, University of Miami Law School 
2:00 p.m. 
Improving Organization for Collective Security including Alternatives to 
the Veto Power 
man: Edgar Turlington, Recently Legal Adviser to the Ethiopian 
Government 
cers: Lawrence D. Egbert, American University 
Ruth C. Lawson, Mount Holyoke College 
The Honorable George T. Washington, Judge, United States 
Court of Appeals 
5:00 p.m. 
NFORMAL RECEPTION FOR OFFICERS AND MEMBERS OF THE SOCIETY 
AND THEIR GUESTS 
8:15 p.m. 
ternational Law and Agreements Relating to Atomic Weapons and 
Peaceful Uses of Atomic Energy 
Panel Discussion 
man: E. Blythe Stason, Dean, University of Michigan Law School 
members: Clark C. Vogel, Assistant Director for Operations, Di- 
vision of International Affairs, Atomic Energy Com- 
mission 
Leonard C. Meeker, Assistant Legal Adviser, Department 
of State 
William T. Mallison, Acting Chief, Asian-African Branch, 
Division of International Affairs, Atomic Energy Com- 
mission 
Erie Stein, University of Michigan Law School 


SATURDAY, APRIL 27, 1957 
South American Room 


10:00 a.m. 
BUSINESS MEETING 
ssion of previous papers Election of officers 
‘ts of committees Meeting of Executive Council 
7:00 p.m. 


ANNUAL DINNER 
ling: The President of the Society 
esses by: The Honorable Theodore F. Green, Chairman, Committee 
on Foreign Relations, United States Senate 
His Excellency Dr. José A. Mora, Secretary General, Organ- 
ization of American States 
The Honorable Robert R. Bowie, Assistant Secretary of 
State for Policy Planning 


JUDICIAL DECISIONS 


By Brunson MacCHesnry 
Of the Board of Editors 


Jurisdiction of I.L.O. Administrative Tribunal over dispute between 
UNESCO and staff members 

JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL oF THE I.L.O. Upon Com- 
PLAINTS MADE Against THE UNITED Nations EDUCATIONAL, SCIEN- 
TIFIC AND CuLTURAL ORGANIZATION. I.C.J. Reports, 1956, p. 77. 

International Court of Justice.1 Advisory Opinion, October 23, 1956. 


Four American citizen employees of UNESCO, holding appointment 
specified terms, refused in 1953 and 1954 to answer questionnaires fror 
to appear before, the International Organizations Employees Loyalty B 
of the U. S. Civil Service. On July 6, 1954, the Director Gener: 
UNESCO had issued an Administrative Memorandum on renewal of 
pointments in which he declared that he had decided that: 


all professional staff members whose contracts expire between now 
June 30th, 1955 (inclusive), and who have achieved the required st 
ards of efficiency, competence and integrity and whose services 
needed, will be offered one-year renewals of their appointments. 


Thereafter the Director General informed the employees in question thi 
or she would not be offered a new appointment, since he could not accept 
the employee’s ‘‘conduct as being consistent with the high standards of in- 
tegrity which are required of those employed by the Organization.’’ The 
UNESCO Appeals Board expressed the opinion that the decision of the 
Director General should be rescinded. Upon his refusal to rescind, the 
employees brought their cases before the I.L.O. Administrative Tribunal, 
whose jurisdiction over disputes with staff members had been accepted by 
UNESCO. In decisions of April 26 and October 29, 1955, the I.L.O. Ad- 
ministrative Tribunal ruled that it had jurisdiction with respect to these 
failures to renew term contracts, and gave judgment on the merits for 
the employees. 

Article XII of the Statute of the I.L.O. Administrative Tribunal pro- 
vides that, in case the Executive Board of UNESCO (or other organizations 
using the Tribunal), 


challenges a decision of the Tribunal confirming its jurisdiction, or 
considers that a decision of the Tribunal is vitiated by a fundamental 
fault in the procedure followed, the question of the validity of the 
decision given by the Tribunal shall be submitted by the Executive 


1 Composed, for this case, of President Hackworth, Vice President Badawi, and 
Judges Basdevant, Winiarski, Zoričić, Klaestad, Read, Armand-Ugon, Kojevnikov, 
Zafrulla Khan, Lauterpacht, Moreno Quintana and Cérdova. 
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JUDICIAL DECISIONS A: 


‘card concerned, for an advisory opinion, to the Internatioral Co t 
£ Justice. 
2. The opinion given by the Court shall be binding. 


resolution of November 18, 1955, the Executive Board of UNESCO 
d to challenge the decisions of the Administrative Tribunal, and by ~ 
tion of November 25, 1955, quoting Article XII of the Statute, asko. 
iternational Court of Justice for an advisory opinion on the lege 
ons: 


I.—-Was the Administrative Tribunal competent, under Article II o 
's Statute,? to hear the complaints introduced against the Unitcc 
‘ations Educational, Scientific and Cultural Organization on 5 Febru- 
ry 1955 by Messrs. Duberg and Leff and Mrs. Wilcox, and on 28 
une 1955 by Mrs. Bernstein ? 


II.—In the case of an affirmative answer to question I: 


(a) Was the Administrative Tribunal competent to determine 
‘hether the power of the Director-General not to renew fixed- term 
ppointments has been exercised for the good of the service and in the 
iterest of the Organization ? 

(b) Was the Administrative Tribunal competent to pronounce cr 
ne attitude which the Director-General, under the terms of tle 
‘onstitution of the United Nations Educational, Scientific and Cul 
nral Organization, ought to maintain in his relations with a Meiaber 
‘ate, particularly as regards the execution of the policy of the Goverr- 
ient authorities of that Member State? 


III.—In any case, what is the validity of the decisions given by the 
idministrative Tribunal in its Judgments Nos. 17, 18, 19 and 21?’ 


` Court decided, by nine votes to four, ‘‘to comply with the Request 
i Advisory Opinion.’’ It was of opinion, ten to three, on Questior. I: 


hat the Administrative Tribunal of the International Labour Or- 
auisation was competent, under Article II of its Statute, to hea» tho 
omplaints introduced against the United Nations Educational, Seien- 
ifie and Cultural Organization on February 5th, 1955, by Messrs. 
Juberg and Lef and Mrs, Wilcox, and on June 28th, 1955, by Mrs. 
bernstein. 


1estion II the Court decided, nine to four, ‘‘that this question does not 
wr on answer by the Court.” On Question III it decided, ten to three, 


hat the validity of the decisions given by the Administrative Tribunal 
n its Judgments Nos. 17, 18, 19 and 21 is no longer open to challenge. 


sidering whether to ‘‘comply with the Request for an Opinica,’’ the 
said: 


t. Tl, pas. 5, reads: ‘‘The Tribunal shall also be competent to hear ecmplaints 
g ron-observance, in substance or in form, of the terms of appointment of official, 
provisions of the Staff Regulations of any other intergovernmental inter rationel 
sation approved by the Governing Body which has addressed to the Lircctot- 
1 e deelaration recognising, in accordance with its Constitution or internal ad- 
ative rules, the jurisdiction of the Tribunal for this purpose, as well as its 
of Procedure.” UNESCO had aceepted the jurisdiction and Rules of Procedure 
Tribunal. 
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The question put to the Court is a legal question. It arose within 
the scope of the activities of Unesco when the Executive Board had to 
examine the measures to be taken as a result of the four Judgments. 
The answer given to it will affect the result of the challenge raised by 
the Executive Board with regard to these Judgments. In submitting 
the Request for an Opinion the Executive Board was seeking a clari- 
fication of the legal aspect of a matter with which it was dealing. 

Under Article XII of the Statute of the Administrative Tribunal, 
the Opinion thus requested will be ‘‘binding.’’ Such effect of the 
Opinion goes beyond the scope attributed by the Charter and by the 
Statute of the Court to an Advisory Opinion. However, the pr 
in question is nothing but a rule of conduct for the Executive B 
rule determining the action to be taken by it on the Opinion 
Court. It in no wise affects the way in which the Court fun 
that continues to be determined by its Statute and its Rules. N 
it affect the reasoning by which the Court forms its Opinion 
content of the Opinion itself. Accordingly, the fact that the C 
of the Court is accepted as binding provides no reason why the F 
for an Opinion should not be complied with. 

The Court is a judicial body and, in the exercise of its a 
functions, it is bound to remain faithful to the requirements 
judicial character. Is that possible in the present case? 

The four Judgments referred to in the Request for an Opini 
under Article VI, paragraph 1, of the Statute of the Tribunal, 
and without appeal.’ However, Article XII, paragraph 1, 
Statute, in so far as it was relied upon by Unesco, confers up 
Executive Board the right to challenge ‘‘a decision of the Ti 
confirming its jurisdiction’? and provides that the Executive 
shall submit its challenge to the Court by means of a Request 
Advisory Opinion. The Executive Board has availed itself « 
right. 

The advisory procedure thus brought into being appears as sv......, 
in a way, the object of an appeal against the four Judgments, seeing 
that the Court is expressly invited to pronounce, in its Opinion, which 
will be ‘‘binding,’’ upon the validity of these Judgments. 

Article XII of the Statute of the Administrative Tribunal was 
designed to provide that certain challenges relating to the validity of 
Judgments rendered by the Tribunal in proceedings between an 
official and the international organization concerned should be brought 
before the Court and decided by it. However, under Article 34, para- 
graph 1, of the Statute of the Court ‘‘only States may be parties in 
cases before the Court.’’ In Article XII it was sought to avoid this 
difficulty while nevertheless securing an examination by and a decision 
of the Court by means of a Request, emanating from the Executive 
Board, for an Advisory Opinion. To the Executive Board—and to it 
alone—was given the right of challenging a Judgment of the Ad- 
ministrative Tribunal. The special feature of this procedure is that 
advisory proceedings take the place of contentious proceedings which 
would not be possible under the Statute of the Court. 

The Court is not called upon to consider the merits of such a pro- 
cedure or the reasons which led to its adoption. It must consider only 
the question whether its Statute and its judicial character do or do not 
stand in the way of its participating in this procedure by complying 
with the Request for an Advisory Opinion. 

According to generally accepted practice, legal remedies against a 
judgment are equally open to either party. In this respect each 
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dossesses equal rights for the submission of its case to the triber? 
ealicd upon to examine the matter. This concept of the eqiality e’ 
parties to judicial proceedings finds, in a different sphere, an ox 
oression in Article 35, paragraph 2, of the Statute of the Court whic! 
when providing that the Security Council shall lay down the ee 
ditions under which the Court shall be open to States not parti. 
{o the Statute, adds ‘‘but in no case shall such conditions place t” 

parties in a position of inequality before the Court.” However, 1> 

advisory proceedings which have been instituted in the presni Go 

involve a certain absence of equality between Unesco anc the cfficia! 

hoth in the origin and in the progress of those proceedings. 

In the first place, in challenging the four Judgments and applyi« 
to the Court, the Executive Board availed itself of a legal remed; 
which was open to it alone. Officials have no such remedy agains 
the Judgments of the Administrative Tribunal. Notwithstarding i- 
limited scope, Article XII of the Statute of the Administrative ‘Tet 
bunal in this respect confers an exclusive right on the Execntive Boere 

However, the inequality thus stated does not in fact constitute :v 
inequality before the Court. It is antecedent to the examination o` 
the question by the Court. It does not affect the manner in which th 
Court undertakes that examination. Also, in the present case, the: 
absence of equality between the parties to the Judgments is somewha 
nominal since the officials were successful in the proceedings before thi 
Administrative Tribunal and there was accordingly no question of an 
complaint on their part. This being so, it is not necessary for th. 
Court to express an opinion upon the legal merits of Article XIT ù 
the Statute of the Administrative Tribunal. The Court rust conti. 
itself to the facts of the present case. In this respect, it i~ enough io 
it to state that the circumstance that only the Executive Board wa 
entitled to institute the present proceedings does not constitute e 
reason for not complying with the Request for an Advisory Opinie» 

The question of equality between Unesco and the officials arises o 1 
more in connexion with the actual procedure before the Court. Her 
the absence of equality flows not from any provision of the Statut: 
of the Administrative Tribunal but from the provisions of the Statut. 
of the Court. In the form of advisory proceedings, ths Court ‘rr 
before it a challenge the result of which will affect the right of x 
officials to the benefit of the Judgments of the Tribunal ane the oblize 
tion of Unesco to comply with them. The judicial charreter of .» 
Court requires that both sides directly affected by these procecdiny- 
should be in a position to submit their views and their arguments te 
the Court. 

In the ease of Unesco, the Statute and the Rules of Court constit uc 
no obstacle in this respect. Indeed, they make available to it «hx 
necessary facilities. In the case of the officials, the position is diticrert 

Ii was with that difficulty that the Court was confronted. Th: 
difficulty was met, on the one hand, by the procedure under which tpe 
observations of the officials were made available to the Court throuei 
the intermediary of Unesco and, on the other hand, by dispensing wit) 
oral proceedings. The Court is not bound for the future by any 
consent which it gave or decisions which it made with regard +o the 
procedure thus adopted. In the present case, the procedure wh eF 
nas been adopted has not given rise to any objection on the part oj 
those concerned. It has been consented to by counsel for the officials 
in whose favour the Judgments were given. The principle of equality 
of the parties follows from the requirements of good administration ot 
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justice. These requirements have not been impaired in the present 
case by the circumstance that the written statement on behalf of the 
officials was submitted through Uneseo. Finally, although no oral 
proceedings were held, the Court is satisfied that adequate information 
has been made available to it. In view of this there would appear to 
be no compelling reason why the Court should not lend its assistance in 
the solution of a problem confronting a specialized agency of the 
United Nations authorized to ask for an Advisory Opinion of the 
Court. Notwithstanding the permissive character of Article 65 of the 
Statute in the matter of advisory opinions, only compelling reasons 
could cause the Court to adopt in this matter a negative attitude which 
would imperil the working of the régime established by the Statute 
of the Administrative Tribunal for the judicial protection of officials. 
Any seeming or nominal absence of equality ought not to be allowed to 
obscure or to defeat that primary object. 

In the light of what has been said above and of the circumstances 
of the present case, the Court considers that it ought to comply with 
the Request for an Opinion. 


Pointing out that under Article XII of the Statute the Advisory Opinion 
requested was to examine only the jurisdiction and not the merits of the 
Tribunal’s decision, the Court continued: 


. . . The circumstance that the Tribunal may have rightly or wrongly 
adjudicated on the merits or that it may have rightly or wrongly in- 
terpreted and applied the law for the purposes of determining the 
merits, in no way affects its jurisdiction. The latter is to be judged 
in the light of the answer to the question whether the complaint was 
one the merits of which fell to be determined by the Administrative 
Tribunal in accordance with the provisions governing its jurisdiction. 
That distinction between jurisdiction and merits is of great importance 
in the legal regime of the Administrative Tribunal. Any mistakes 
which it may make with regard to its jurisdiction are capable of being 
corrected by the Court on a Request for an Advisory Opinion 
emanating from the Executive Board. Errors of fact or of law on the 
part of the Administrative Tribunal in its Judgments on the merits 
cannot give rise to that procedure. The only provision which refers to 
its decisions on the merits is Article VI of the Statute of the Tribunal 
which provides that its judgments shall be ‘‘final and without appeal.” 

Before the Administrative Tribunal the officials concerned com- 
plained of the refusal to renew their fixed-term contracts, a refusal 
which they encountered in the circumstances as recalled. They chal- 
lenged before the Appeals Board the argument that the holder of a 
fixed-term contract had no right to the renewal of his contract. They 
alleged that, on the contrary, they had an acquired right to the renewal 
of their contracts. In doing so they relied, apart from general con- 
siderations relating to the international civil service and the practice 
of international organizations, on the position taken with regard to 
the renewal of fixed-term contracts by the Director-General in the 
Administrative Memorandum of July 6th, 1954, and on a document 
submitted by him to the General Conference which refers, in this 
connexion, to Staff Regulation 4.5.1. Their position, on this point, be- 
fore the Administrative Tribunal appears clearly when it is borne 
in mind that they had been successful before the Appeals Board and 
that the latter, on this point, had given as a reason for its opinion the 
meaning which it attached to Staff Regulation 4 and to Staff Rule 52. 
On the other hand, the written answer of Unesco, in challenging the 
ease for the complainants, relied on the interpretation which it put 
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upon Staff Regulation 4.5.1, on certain provisions of the Staff Rules, 
and, primarily, on the meaning which it attributed to fixed-term 
contracts. All this serves to bring out the issue of which the Ad- 
ministrative Tribunal was seised. The Court has to consider whether 
the examination of these complaints fell within the jurisdiction of the 
Administrative Tribunal under Article II, paragraph 5, of its Statute 
which provides: ‘‘The Tribunal shall . . . be competent to hear com- 
plaints alleging non-observance, in substance or in form, of the terms 
of appointment of officials and of provisions of the Staff Regula- 
tions. ... 

... In order to admit that the Tribunal had jurisdiction, it is 
sufficient to find that the claims set out in the complaint are, by their 
nature, such as to fall within the framework of Article II, paragraph 
5, of the Statute of the Administrative Tribunal. .. . 

According to the words of this provision, it is necessary, in order 
to establish the jurisdiction of the Tribunal to hear a complaint by an 
official, that he should allege non-observance of the terms or provisions 
therein referred to . . . in applying Article II, paragraph 5, the Court 
considers . . . that it is necessary that the complaint should indicate 
some genuine relationship between the complaint and the provisions in- 
voked, but that it is not required that the facts alleged should neces- 
sarily lead to the results alleged by the complainants. Any such re- 
quirement would confuse the question of jurisdiction with that of 
substance. 

In the cases here in question, the officials put forward an interpreta- 
tion of their contracts and of the Staff Regulations to the effect that 
they had a right to the renewal of their contracts. They alleged that 
the Administrative Memorandum was complementary to their contracts 
and to the Staff Regulations and that it gave them a legal right to re- 
newal. The correctness of these allegations constitutes the substance 
of the issue which they submitted to the Tribunal. In order to deter- 
mine the jurisdiction of the Tribunal, it is necessary to ascertain 
whether the terms and the provisions invoked appear to have a sub- 
stantial and not merely an artificial connexion with the refusal to 
renew the contracts. . 


% OF % p Om 


In the practice of Unesco—as well as in the practice of the United 
Nations and of the Specialized Agencies—fixed-term contracts are not 
like an ordinary fixed-term contract between a private employer and a 
private employee. At the crucial period a large number of the em- 
ployees of Unesco held fixed-term contracts. A similar situation seems 
to have obtained in the United Nations and in the Specialized Agencies. 
There is no need here to go into the reasons which have prompted that 
form of contracts. The fact is that there has developed in this matter 
a body of practice to the effect that holders of fixed-term contracts, al- 
though not assimilated to holders of permanent or indeterminate con- 
tracts, have often been treated as entitled to be considered for con- 
tinued employment, consistently with the requirements and the general 
good of the organization, in a manner transcending the strict wording 
of the contract. The practice as here surveyed .. . lends force 
to the view that there may be circumstances in which the non-renewal 
of a fixed-term contract provides a legitimate ground for complaint. 

The practice referred to above should serve as a warning against an 
interpretation of the contract of employment which, by considering 
exclusively the literal meaning of its provision relating to duration, 
would mean that on the expiry of the fixed period a fixed-term contract 
eannot be relied upon for the purpose of impugning a refusal to renew 
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it. Such an interpretation, moreover, would fail to take into account 
the nature of renewal as understood in the Staff Regulations to which 
the contract expressly refers. 


Discussing the Staff Regulations and the use of the term ‘‘renewal,’’ the 
Court added: 


All this shows that there is a relationship, a legal relationship, be- 
tween the renewal and the original appointment and, consequently, 
between the renewal and the legal position of an official at the moment 
when his claim to renewal is granted or denied. Does that relation- 
ship go so far as to create in his favour, as has been claimed, a definite 
right to renewal? That is a question which pertains to the merits and 
which it is not necessary for the Court to answer. It is sufficient to 
note that the complaint of the appellant was related to the link created 
between the original contract and its renewal—a link clearly estab- 
lished by the Staff Regulations and Rules to which the contract ex- 
pressly makes reference and which constitute the legal basis on which 
the interpretation of the contract must rest. Thus the complainant, 
in claiming to possess a right to renewal of his contract and in claiming 
that that right had been infringed, was placing himself on the ground 
of non-observance of the terms of appointment. 

The legal relationship thus found to exist between a fixed-term con- 
tract and its renewal—a relationship which constitutes the legal basis 
of the complaints of the officials—shows itself once more in the decision 
taken by the Director-General in the Administrative Memorandum of 
duly 6th, 1954. 

In this Memorandum the Director-General announced that he had 
‘‘decided that all professional staff members” who satisfied certain 
conditions and whose services were needed would ‘‘be offered one-year 
renewals of their appointments.’’. . . The Court considers that it could 
reasonably be maintained that an administrative notice framed in such 
general terms might be regarded as binding on the Organization; and 
that the necessity, asserted by Unesco, of an individual offer and an 
individual acceptance of the offer was, in the circumstances, a matter 
of form rather than of substance. It is not necessary for the Court to 
decide whether the legal consequences thus envisaged actually followed 
from the Administrative Memorandum. In any case, the Court con- 
siders that if the Director-General thought fit to refuse to an official 
the benefit of the general offer thus extended, any dispute which might 
arise with regard to the matter fell within the jurisdiction of the Ad- 
ministrative Tribunal. 

It follows from the preceding considerations that the Administrative 
Tribunal was entitled to assume that the complaints required it to ad- 
Judicate on an alleged non-observance of the terms of appointment, 
and, consequently, to declare itself competent to hear them. 


The Court further found that the Staff Regulations were sufficiently in- 
volved in the controversy for the Administrative Tribunal to find that the 
dispute was one ‘‘concerning the interpretation and application of the 
Staff Regulations and Rules of the defendant Organisation.” On both 
grounds, the Tribunal had jurisdiction. 

As for Question II, the Court said: 


There is no reference in Question II either to a fundamental fault 
of procedure or to the decision of the Tribunal confirming its juris- 
diction. This is so although the two parts of that question are formu- 
lated in terms of ‘‘competenece.’’ For these are questions relating to 
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the reasons given by the Tribunal for its decision on the merits of the 
question submitted to it. The reasons given by the Tribunal for it: 
decision on the merits, after it confirmed its jurisdiction, cannot prop- 
erly form the basis of a challenge to the jurisdiction of the Triouna! 
. . . The Statute of the Administrative Tribunal could have provides 
for other reasons for challenging the decision of the Tribunal tke. 
those referred to in Article XII. It has not done so. In view of ih’. 
the Court cannot answer Question II within the framework of Artie 
XII of the Statute of the Tribunal—the only Article by reference 1: 
which the Opinion of the Court is invoked. 

Undoubtedly, Unesco has the general power to ask for an Advisor. 
Opinion of the Court on questions within the scope of its ac.ivity 
But the question put to the Court has not been put in reliance upov 
the general power of Unesco to ask for an Advisory Opinion. It he 
been expressly linked with Article XII. 


As for Question IIT, the Court stated: 


Under Article VI of the Statute of the Administrative Tribunal, it: 
judgments ‘‘shall be final and without appeal.” However, Article 
XII authorized the Executive Board to challenge those judgments, but 
only on the ground of lack of jurisdiction or of fundamental fault iv 
the procedure followed. In case of such a challenge, it is for the 
Court to pass, by means of an Opinion having binding force, upon the 
challenge thus raised and, consequently, upon the validity of the jude- 
ment challenged. The four judgments have been challenged only iv 
respect of the competence of the Administrative Tribunal which ren- 
dered them. If the Court had upheld this challenge it would have kan 
to cleclare the judgments invalid. The Court, having rejected the 
contention relating to jurisdiction, the only contention raised by the 
Exeeutive Board, will consequently answer Question III by a findine 
in favour of the validity of the four judgments.’ 


Foreign confiscatory nationalization decree—effect on assets within 
state of forum—extraterritorial effect against public policu and 
standing to sue 

Zwack v. Kraus Bros. & Co. 287 F. 2d 255. 

U.S. Ct. A., 2nd Circuit, Oct. 2, 1956. Hincks, Ct. J. 


Appeal in action by claimed partners in Hungarian firm for injunctive 
relicf, damages, and accounting for profits from former U.S. distributor 
continuing to act for nationalized Hungarian firm. Plaintiffs claimed to 


3 Judges Winiarski, Klaestad and Zafrulla Khan, in separate (but not dissenting) 
opinicns, and Córdova in a dissenting opinion, thought that the Court should not have 
given any Opinion in response to the request. All of them except Sir Zafrulla Khar 
(who expressed no opinion on the answers given) indicated their concurrence in the 
answers of the majority if any Opinion were to be rendered. 

Jucge Kojevnikov voted to comply with the request for an opinion, and in favor of 
the decisions on Questions I and III; but in a brief declaration said he could not fully 
concu’ in the majority reasoning and that he thought Question II should have been 
gaswered in the affirmative. 

Presidext Tlackworth, Vice President Badawi, and Judge Read gave dis:entine 
opinicns, believing the Court right in rendering an opinion, but wrong in its answer. 
to Questions I and III, since they believed that the Administrative Tribunal lacked 
comoctence to hear the complaints. In contrast, Judge Cérdova’s dissent was confined 
to the point that no opinion should have been given by the Court in what was ces- 
ccntiaily a controversy between an international organization and individuals. 

1S decision of court below, digested in 50 A.J.I.L. 431 (1956). 
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sue as partners on behalf of the firm, although under Hungarian law they 
had no individual rights in the firm’s assets. Defendants argued that plain- 
tiffs had only claim of ownership in firm having exclusive situs in Hungary ; 
that plaintiff’s share, having been transferred in Hungary by official action, 
was not subject to collateral attack even if the transfer was confiscatory and 
against the public policy of the forum, citing Underhill v. Hernandez, 168 
U.S. 250; Banco de Espana v. Federal Reserve Bank, 2 Cir., 114 F. 2d 438; 
and Bernstein v. Van Heyghen Freres Societe Anonyme, 2 Cir., 163 F., 2d 
246, 249. The court on this issue stated (at p. 259): 


The plaintiffs base their claim of right to challenge Hungarian 
ownership of firm assets in the forum on the doctrine that foreign acts 
of confiscation are presumed to be against the publie policy of the 
forum, Plesch v. Banque Nationale de la Republique D’Haiti, 273 App. 
Div. 224, 77 N.Y.S. 2d 48, affirmed 298 N.Y. 573, 81 N.E. 2d 106, and 
will not be given extraterritorial effect, Baglin v. Cusenier Co., 221 
U.S. 580, 31 S.Ct. 669, 55 L.Ed. 863 ; Ingenohl v. Walter E. Olsen & Co., 
273 U.S. 541, 47 S.Ct. 541, 71 L.Ed. 762; United Drug Co. v. Theodore 
Rectanus Co., 248 U.S. 90, 39 S.Ct. 48, 63 L.Ed. 141; Vladikavkazsky 
Ry. Co. v. New York Trust Co., 263 N.Y. 369, 189 N.E. 456, 91 A.L.R. 
1426, absent a treaty or other indication of a publie policy to do so, 
United States v. Pink, 315 U.S. 203, 62 S.Ct. 552, 86 L.Ed. 796; United 
States v. President and Directors of Manhattan Co., 276 N.Y. 396, 12 
N.E.2d 518. Thus their argument runs that even if Hungarian owner- 
ship of the firm is conclusive as to the firm assets in Hungary, the issue 
of firm ownership is open to collateral inquiry in the United States 
courts where firm assets having a situs in the forum are concerned. 

We think that, where firm assets existing in the forum are concerned, 
technical considerations as to the manner in which the foreign state 
seeks to expropriate them are not controlling. Prior to confiscation 
the assets of the firm both here and in Hungary were equitably owned 
by the plaintiffs as the sole partners in the firm. It is clear that the 
Hungarian government could not directly seize the assets which have 
a situs in the state of the forum. To allow it to do so indirectly 
through confiscation of firm ownership would be to give its decree 
extraterritorial effect and thereby emasculate the public policy of the 
forum against confiscation. This we decline to do. See 57 Yale Law 
Journal 108. We sustain the plaintiffs’ standing to bring and prose- 
cute the complaint here involved. 


After disposing of several trial issues, the court came to the crucial ques- 
tion of confiscation or voluntary sale. On this issue, the court found con- 
fiscation, stating (at pp. 260-261), in part: 


. . . This issue the court below found favorably to the plaintiffs. We 
cannot say that the finding was clearly erroneous. There was evidence 
that in making any nominal transfer of the business to the government 
the Zwacks were actuated by coercion and fear of political reprisals. 
The evidence amply supported the finding that there was no substantial 
consideration for a transfer and that even the nominal consideration 
was not actually and wholly delivered. It is conceded that since late 
1948 the Hungarian government has assumed to act as owner of the 
business. Whether its claimed ownership resulted from ‘‘eonfisca- 
tion,’’ or from a ‘‘nationalization’’ of the business, or from ‘‘expro- 
priation’’ is not important for present purposes. And we may assume 


Tea] JUDICIAL DECISIONS i) 


for all present purposes that the Hungarian government has the rie < 
and power to enforce its title to assets of the business located in H. > 
gary and its right to the use of the appurtenant trade names and mar 
in Hungary. 

But even so, it does not follow that courts in this commiry must s. 
og uize Hungarian claims of title to property situated in this couy 
or rights with respect to commerce in this country which were asui . 
only by coercion practiced on the owners without substential eon. 
eration. On the facts of this case we think Judge Palmieri wes rie‘ 
in his refusal to recognize rights to trade names so derived end 
treating the plaintiffs as the equitable owners. The governing pr: 
siples are sct forth in Baglin v. Cusenier Co., supra. See also Levo: 
jurier v. Rey [1910] A.C. 262; Plesch v. Banque Nationvle ce la 2 
publique D'Haiti, supra; United States v. Pink, supra: Ingenchl 
Walter E. Olsen & Co., supra; Bernstein v. N.V. Nederlands: 
Amerikaansehe, ete., 2 Cir., 210 F.2d 375, modifying 2 Cin, 73 P2, 
71; 57 Yale Law Journal 108. There was neither a finding nor cv 
dence to support a finding that the plaintiffs had abandoned tuei` 
trade-marks and names. Cf. Beech-Nut Packing Co. v. P. Levrier’ 
Co.. 273 U.S, 629, 47 S.Ct. 481, 71 L.Ed. 810. We agree vith tin the: 
Societe Vinicole de Champagne v. Mumm Champagne & Importatia: 
Con. D.C., 10 F.Supp. 289; Id., D.C., 13 F.Supp. 575, is di-tineuishal: 
and not to the contrary. ... 


Jurisdiction of Federal District Court over airplane death on hiya srr 
—-admiralty—Warsaw Convention 

Nort v. LINEA AEROPOsTAL VENEZOLANA. 144 F.Supp. 339. 

U.S. Dist. Ct., S.D. N.Y., Aug. 22,1956. Cashin, D. J. 


(“yil action in Federal District Court for airplane death on the high seas 
Pleiatif, after amending complaint, alleged a cause of action on the eivi 
sido under the Federal Death on the High Seas Act, 41 Stat. 537, and % 
cdd‘tlonal cause of action under the Warsaw Convention, 49 Stat. (2) 309° 
ci sey. After holding that jurisdiction under the Death Act was exclu 
siviv in admiralty, the court stated with respect to the clainn under “u 
Warsaw Convention: 


The question remains as to whether the Warsaw Convention ereate 

a new cause of action and whether any such newly created cause oi 
action may be brought as a civil action in the District Court. While 
“ere was at first some doubt as to whether the Convention was seli 
xecuting to any extent, Choy v. Pan American,’ supra, there is ne 

doubt at this time that, at least insofar as the Convention creates e 
‘sbuttable presumption of liability upon the happening of the avcident. 

\rticle 17, and a limitation thereof except upon the showing of wiLul 
misconduct, Article 25, that it is self-executing. Virtually all of the 
‘ported cases have not considered the question at issue, appareu‘ly 
neeause the application of the lex loci delicti, with the addition of the 
Convention presumption and limitation mentioned above, afforded thr 
«ame rights and liabilities as if a separate cause of action were createc. 
it is obvious. however, that the Convention intended to leave much to 
the law of the forum. Cf. Articles 21, 25(1), 28(2) and 292. 
“ere has come to the attention of the Court only three reported eases 
which considered the instant question—two of these are in the New 


1E. S. Dist, Ct, S.D.N.Y., 1941, 1941 A.M.C. 483. 
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York State Court and the holdings are contradictory--Wyman v. Pan 
American Airways, Ine., 181 Mise. 968, 43 N.Y.S.2d 420, affirmed 267 
App. Div. 947, 48 N.Y.S.2d 459, affirmed 293 N.Y. 878, 59 N.E.2d 785, 
certiorari denied 324 U.S. 882, 65 S.Ct. 1029, 89 L.Ed. 1482, holding 
that no separate cause of action was created by the Convention, and 
Salamon v. Koninklijke Luchtvaart Maatschappij, N.V., Sup., 107 
N.Y.S. 2d 768, affirmed 281 App. Div. 965, 120 N.Y.S.2d 917, leave to 
appeal denied 282 App. Div. 683, 122 N.Y.8.2d 818, reargument denied 
282 App. Div. 837, 124 N.Y.8.2d 342, holding that one was. It is not 
necessary, however, for the Court to consider which of these holdings 
is sound since the Court of Appeals for the Second Circuit has settled 
the issue in the ease of Komlos v. Compagnie Nationale Air France, 
1958, 209 F.2d 436. 

The accident giving rise to the Komlos suit oceurred on the Island 
of San Miguel, Azores, Republie of Portugal. The Convention con- 
cededly was applicable. Decedent’s mother received a notice of com- 
pensation award from the Insurance Company. Subsequently both 
the Insurance Company and the decedent’s sister, as administratrix of 
his estate, instituted suit based on the wrongful death. The District 
Court for the Southern District of New York, S.D.N.Y. 1952, 111 
F.Supp. 393,? at pages 401-402, held that the Warsaw Convention ap- 
plied but that it created no substantive cause of action, at least so long 
as the lex loci delicti provided such a cause, and that the cause of ac- 
tion was assigned, by operation of New York law, to the Insurance 
carrier because suit had not been instituted by the beneficiary of the 
compensation award within the time limited. The Court of Appeals 
reversed the latter holding on the ground that the Portuguese law 
allows the collection of ‘‘moral damages,’’ a concept unknown to law 
of New York. This portion of the cause of action, it was held, could 
not have been intended to be assigned, as a matter of New York law, 
to the Insurance Company. To avoid splitting a cause of action it was 
held that the entire cause should be brought by the Administratrix. 
It was thus clearly held that the lex loci delicti was to be applied by 
the District Court even though the Warsaw Convention was applicable. 

It should be noted that the ends the plaintiffs seek to gain by uti- 
lizing the civil rather than the admiralty side of the Court are (1) a 
jury trial; (2) broader discovery proceedings, and (3) the probability 
of a less expensive litigation proceeding. It is not contended that the 
admiralty forum would deny to the plaintiffs their substantive cause 
of action for wrongful death. Nowhere in the Convention is there any 
language which can be read to assure any of the advantages sought by 
the plaintiffs. 

The motion to dismiss the complaint on the grounds that the Court 
does not have jurisdiction of the subject matter of the suit as a civil 
action, is granted. .. . 


Diplomatic and consular immunity—effect on jurisdiction over consul 
of subsequent appointment as United Nations Representative—views 
of Department of State 

ARCAYA v. Parez. 145 F.Supp. 464 

U.S. Dist. Ct., S.D. N.Y., Oct. 15, 1956. Dimock, D. J. 


Libel action by citizen of Venezuela against Venezuelan Consul General 
in New York who, after suit was commenced, was named Alternate Repre- 


2 Decision digested in 47 A.J.IL. 713 (1953). 
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se vitivo of the Venezuelan Delegation before the United Nation,. G- 
motion to dismiss, the court, after holding that such a representative be- 
tho {atas of a diplomatie envoy by virtue of the Headquarters Agrceme r 
G1 Stat, 756, stated in part: 


> 


Puiting aside for the present the motion to dismiss for failure to si> 
a c'aim, defendant raises questions of two kinds: the question of jus 
diction of the court over suits against diplomatic representatives a` 
the question of the immunity of diplomatic representatives even “hoy . 
the court may have jurisdiction. 

On the question of jurisdiction, the power of the District Court t: 
cntertain an action against a consul seems to be conceded, as inde: 
it must be perforce section 1351 of title 28 of the United States Cork 
The power to entertain actions against ‘‘ambassadors or other pu. 
ministers of foreign states * > * not inconsistent with the law of rr 
tions’? is, however, vested exclusively in the Supreme Court by sectis ` 
1251. 

On the question of immunity, a consul is not immune from suit (x 
copi when the action is based upon acts which he has committed with: 
the scope of his duties. The Anne, 3 Wheat. 435, 445, 4 L.Ed. 425. 
The Sao Vicente, 260 U.S. 151, 155, 43 S.Ct. 15, 67 L.Ed. 179; Lydie 
v. Lund, D.C. N.D. Cal, S.D., 32 F.2d 308; Carl Byoir & Associate. 
v. Tsune-Chi Yu, 2 Cir., 112 F.2d 885, 886; Carrera v. Carvera, 81 U.S 
App. D.C. 333, 174 F.2d 496, 498. 

An ambassador or minister is, however, absolutely immune froin suc 
even though it be based upon personal transactions. Magdalena Stean 
Navigation Company v. Martin, 2 El. & El. 94. 

The court must, of course, determine its own jurisdiction withow 
voference to the views of the Department of State. The questions v 
the diplomatie status enjoyed by a given defendant and the immunity 
9 be accorded him are, however, questions where a determinaton o 
¿1e Department of State is binding upon the court. United States o' 
‘{exieo v. Schmuck, 293 N.Y. 264, 56 N.E.2d 577. 

Raving stated these principles, I return to the record in the partie. 
er vase. The complaint alleges that, while plaintiff was exiled fron 
Venezuela for political reasons, defendant publicized certain Ven- 
zuelan newspaper articles therein quoted which reflect unfavorably on 
«he political, professional, social and moral standing of platatiff. Ta 
+s alleged to have been accomplished by posting in the consulate, by 
cireularization to its mailing list and by personal distribution to vis‘ 
tors to the consulate and others. 

When the action was commenced on March 16, 1956, defer.dant’s orty 
office under the Government of Venezuela was consul general. Nevo 
-~eless he communicated with the Venezuelan Ambassador in Washir«. 
ton and, as a result, the Venezuelan Ambassador wrote the Seerstary 
.? State a letter, dated April 10, 1956, requesting that the Deparimert 
cf State suggest to this court that the suit should be dismissed upon a 
plea of immunity on behalf of the Government of Venezuela. By a 
Jette- dated three days later, the Minister of Foreign Relations of 
Wenezuela advised defendant, that, by order of the President and hy 
(rder of that Ministry, defendant had been appointed Alternate Rep 
resentative of the Delegation of the Republic of Venezuela before the 
Taited Nations with a rank of Envoy Extraordinary and Minister 
Pienjpotentiary. 

Upon the argument of the instant motion on May 17, 1956, the 
United States Attorney presented a copy of the letter of April 10, 
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1956, from the Venezuelan Ambassador to the Secretary of State, above 
referred to. That letter, it will be remembered, requested a suggestion 
to this court that the suit should be dismissed upon a plea of immunity 
on behalf of the Government of Venezuela. The paper was, however, 
presented to the court with the statement by the United States At- 
torney that it was transmitted by the Department of State without 
comment. The letter, having been written before the appointment of 
defendant as alternate representative of Venezuela at the United 
Nations, based its plea solely on the position of defendant as consul 
general. While not covered by the letter, the claim of immunity based 
on status as a United Nations representative was strongly urged on 
the argument. At the hearing and thereafter plaintiff submitted affi- 
davits, argument and authorities, including In re Cloete, 65 L.T. 102, 
in support of his position that the appointment should be disregarded 
as merely colorable and made for the sole purpose of conferring im- 
munity on defendant. Defendant submitted answering material. 

On July 6, 1956, I wrote the Secretary of State calling attention to 
the new contention that was being made and the fact that the Depart- 
ment had expressly withheld comment when immunity was claimed 
only on a basis of consular status. I inquired whether the Department 
desired to make any comment to the court in the premises. Both 
parties to the action thereafter communicated with the Department of 
State in support of their contentions. On September 17, 1956, Hon. 
Herman Phleger, the Legal Adviser to the State Department, replied 
to ee by letter which, after referring to the previous correspondence, 
stated : 


**On July 10, 1956, a note, No. 1500, was addressed to the Secre- 
tary of State by the Venezuelan Ambassador in Washington. The 
Ambassador requested the Department of State to suggest to your 
court the status of immunity of Minister Paez. 

“The Department of State desires to submit for your considera- 
tion the following comments in the premises: 

“I. After the receipt by the Department of notification, dated 
April 26, 1956, of his appointment by his Government, an identity 
card was issued to Mr, Paez which he received on May 3, 1956, and 
which stated that he was entitled to the privileges and immunities 
set forth in Public Law 357, 80th Congress, approved by the Presi- 
dent on August 4, 1947. 

“2. The Department of State is of the opinion that the subsequent 
acquisition by Mr. Paez of diplomatic status would not defeat any 
jurisdiction with respect to him which may have been acquired on 
March 16, 1956, by the United States District Court for the Southern 
District of New York in the action. The Department of State makes 
no comment on the question of whether the court at that time did in 
fact acquire jurisdiction over Mr. Paez. 

3. It would appear, however, that Mr. Paez’ present status as a 
diplomatic representative of the Republic of Venezuela to the United 
Nations may not be questioned and that Mr. Paez is, therefore, at the 
present time entitled to all the privileges and immunities granted 
such representatives under Public Law 357, 80th Congress. ”? 


I understand from this letter that the questions that the Depart- 
ment undertook to answer were (1) whether subsequent acquisition by 
defendant of diplomatic status would defeat the court’s previously ac- 
quired jurisdiction of the subject matter and (2) whether defendant 
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is entitled to all of the privileges and immunities of a represcntati © 
to the United Nations. The first is answered in the negative aad i © 
second in the affirmative. 

{ do not feel that I ought to accept without examination a deters ` 
nation by the Department of State that the court did not lese srv 
jurisdiction it had theretofore possessed when defendant was apocin: ` 
representative to the United Nations. The determination that d 
fendant is entitled to the privileges and immunities of the ofie) 
representation to the United Nations does, however, conelrde me uni e 
the doctrine of Matter of United States of Mexico v. Sehmuck, Of $ 
N.Y. 264, 56 N.E.2d 577, supra. The question whether the appoi: 
ment was colorable is therefore no longer open before me. 

That leaves for my decision the question (1) whether the court e 
tained jurisdiction of the subject matter before defendant’s aypcin’ 
ment as representative and, if so, the question (2) whether jurisei 
tion was ousted by that appointment and, if not, the question (3. 
wh ther defendant has immunity from this suit as consul and, if po‘, 
‘hc question (4) whether one of the immunities of a representative (> 
the United Nations is immunity from further prosecution of a sa‘ 
negun before the acquisition of status as such representative. 

The answer to question one, whether the court obtained jurisdictio 1 
of the subject matter, must, as I said above, be in the affirmative. Sk: - 
tion 1391 of title 28 of the United States Code expressly gives jurt 
die ion of suits against consuls to the district courts. 

The second question, whether that jurisdiction was ousted by dc 
Tenant's appointment as representative, was correctly answered in th: 
negative by the Legal Adviser to the Department of State. Tt is tru' 
thai the jurisdiction of the Supreme Court over suits against ministo 
is exelusive under section 1251 of title 28 of the United States Code 
It is also true that it has been held (although I have some doubt as ts 
the correctness of the ruling) that the bestowal of the privileges ai 
'nnunities of diplomatie envoys upon representatives to the Unitec' 
Nations. by section 15 of the Joint Resolution of August 4, 1947, abov, 
yuoted, deprives all courts except the Supreme Court of jurisclietior 
sf sujis against them. Friedberg v. Santa Cruz, 274 Apy.Div. 107? 
S6 N.Y.8.2d 569. Granting, however, the correctness of that rulav- 
that the Supreme Court alone would have jurisdiction of a suit or.«i 
nally instituted against a representative to the United Nations, tn 
sequisition of that status by a defendant after the district court bec 
sbteined jurisdiction of the subject matter of the suit woi.ld not ous 
the district court of jurisdiction. ... 

Case discussion omitted. | 

I therefore do not believe that defendant’s appointment as repre 
~ontative to the United Nations affected the jurisdiction of this court 

Tae third question, whether defendant was immune when this saii 
vas brought, involves the determination of an issue of fact. The Staic 
Deprirtment, though requested to suggest this immunity to this couri 
hy the Venezuelan Ambassador, merely submitted a copy of his leter 
ithout comment. The determination of the question is therefore lei 
to the courts. 

As I stated at the beginning of this opinion, a consul is immune froin 
only such suits as are grounded upon transactions within the scope of 
his official authority. Mr. Justice Story made a classic stateraent oi 
the law in The Anne, 3 Wheat. 435, 445, 4 L.Ed. 428, whielL was 
edopted in The Sao Vicente, 260 U.S. 151, 155, 43 S.Ct. 15, 67 L.Ed. 
TQ) toa 
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{Quotation omitted.] 

From that statement we learn that a consul’s duties are commercial 
but that they may be enlarged by special authority. To be effective 
such an enlargement must, however, ‘‘be recognized by the government 
within whose dominions he assumes to exercise it.’? The Venezuelan 
Ambassador here asserted such an enlargement in his letter of April 
10, 1956, to the Seeretary of State. He said: 


“I communicated to Mr. Paez my belief that once the newspapers 
and the American reading public had been informed of the truth 
concerning the subject matter of Dr. Arcaya’s misrepresentations 
and concerning Dr. Arcaya’s own political history, his baseless com- 
plaints and accusations would thenceforth, seen in proper perspec- 
tive, lose all credibility and news value. 

“It was therefore in pursuance of his duties as a responsible agent 
of the Republic of Venezuela that Mr. Paez wrote a letter to ‘The 
New York Times’ published in the issue of March 12, 1956 and it 
was also pursuant to those duties that he informed appropriate 
persons concerning information appearing in the Venezuelan news- 
papers which served to clarify the matters involved in Doctor Ar- 
caya’s charges. The Government of Venezuela feels not only that 
it was within the duties of Mr. Paez to do so but that he would have 
been remiss in carrying out his official instructions had he failed to 
do so.”’ 


If the alleged enlargement of defendant’s duties had been ‘‘recog- 
nized by the government within whose dominions’’ it was assumed to 
be exercised, the Department of State would surely have so advised the 
court instead of submitting the letter without comment. 

I must therefore decide the question whether, on the record before 
me, the acts with which defendant is charged were within his commer- 
cial duties. As Judge Lowell said in Lorway v. Lousada, D.C.Mass., 
15 Fed. Cas. pages 919, 920, No. 8517: 


‘No doubt our government, in all its departments, is bound to 
accord to the consul, after the executive authority has received him, 
the free exercise of all his consular authority, such as may exist by 
custom, treaty, or general international law. But, after he has done 
an act professedly official, I see no reason why an individual may 
not try the question here, whether the act was within the scope of 
his authority.’’ 


I can find nothing to indicate that defendant’s alleged acts were within 
the scope of his authority. I must therefore deny defendant’s motion 
for summary judgment dismissing the case insofar as the motion is 
based upon diplomatic immunity of defendant as consul general. 

That leaves the fourth and final question, whether defendant’s im- 
munity as a ‘‘diplomatie envoy,’’ conferred by virtue of his status as 
representative to the United Nations under the terms of section 15 of 
the Joint Resolution of August 4, 1947, prevents the prosecution of 
this action against him. 

This involves a question which, so far as revealed by the researches 
of any of those concerned, is novel: where a court has acquired juris- 
diction over a defendant, what is its duty when that defendant obtains 
diplomatie immunity ? 

It is clear that the court may not issue its process against such a 
defendant so long as he retains his diplomatic immunity. Section 
4063 of the Revised Statutes, 22 U.S.C. § 252, provides: [Quotation 
omitted.] ... 
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This provision is a codification of the act of April 30, 1790, e 9, § 5, 
1 Stat. 117, which was drawn from the statute 7 ‘Anne, e702 Tio, 
in turn, was declaratory of, and did not alter, the lew of natio 1s. 
In re Baiz, 135 U. S. 403, 420, 10 S.Ct. 854, 34 L.Ed. 222, Megdai. 
Steam Navigation Company v. Martin, 2 EL & El. 94, 11 1, supra. 

In the latter ease Lord Campbell had occasion to discuss the 184i% 
of diplomatic immunity under the law of nations. There the Ei: 
Extraordinary and Minister Plenipotentiary of the Republie 
Guatemala and New Granada was sued upon a cause ov action woot 
accrued after he had acquired that status. In granting judgment °°: 
the defendant, Lord Campbell said, p. 111, ‘‘The great princinle i: *. 
be found in Grotius de Jure Belli et Pacis, 2, e. 18, s. 9. ‘Orinis c~ © 
tio abesse a legato debet’, and added at pp. 113-114: [Quota 
omitted.] ... 

Lord Campbell was thus of the opinion that the immunity of ev 
bessadors was not limited to freedom from service of process. He c- 
garded the ambassador’s protection from the necessity of retainit ¢ sete 
attorney in an action for libel, of subpoenaing witnesses ror his defer se 
and of personally attending the trial where he might be needed to 
struct his legal advisors, as part of the protection to which ke was ic- 
titled under the law of nations. No one has suggested tnat any co. vt 
has ever held otherwise or suggested any good reason why a em <t 
should do so. 

I am clear therefore that this action should not at present 3¢ 9 .- 
mitted to proceed against this defendant. I do not believe, Lowew v, 
that the action should be dismissed. If the summons had been serva 
ov defendant after he had attained the rank of a diplomatic euvoy «` 
would have been the victim of an unlawful act upon which plaint? 
could base no rights. Here, however, plaintiff has lawrully served 2 
summons on him. By that act plaintiff obtained at least two valuatle 
rizhts: the right to prosecute the action without further service °° 
piocess and the right to prosecute the action despite the subseque t 
expiration of the period limited for the institution of an eetion |: 
libel. Must plaintiff lose these rights because of defenciant’s pror s- 
tion? I see no reason for such a deprivation. It will not inter’: -: 
with defendant’s efficiency as alternate representative to the Unit d 
Nations to have the action pend dormant while he fulfills the dui’. 
of his new office. If and when defendant loses his status and the r- 
munity that goes with it, plaintiff ought to be allowed to proeced wi h 
his action. 

Something like that procedure was adopted by Eve, J., in In ve 
Suarez {1917; 2 Ch. 131. There the Bolivian Minister had submiti <: 
himself to the jurisdiction of the court up to the point where a sw- 
mons was issued for leave to proceed to execution. At that poiri `e 
asserted his diplomatic immunity. Mr. Justice Eve held the plea goui 
but added, p. 139, ‘‘I think the proper course is to make no order : ~ 
the summons except that it do stand over generally, with liberty to i:- 
store in the event of the defendant ceasing to hold an office to which tre 
immunity he asserts is attached.’? The minister having ceased } 1: 
functions, the order was subsequently restored. Suarez v. Suarez 
[1918] 1 Ch. 176. 

Though it is probably unimportant, I see no reason for the applic. 
tion here of the rule that extends an ambassador’s immunity for t:e 
time reasonably necessary to permit him to depart after loss of status. 
The purpose of that rule is to protect him against the service of pre2 
ess until he gets away. Here he needs no protection against the pross- 
eution of the pending action until he gets away. On the contrary 
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prosecution of the action while he is here is more favorable to him than 
prosecution after he has left. 


Nores 
Declaratory judgment as remedy to review exclusion order 


In Brownell v. We Shung, 352 U. S. 180 (U. S. Sup. Ct., Dee. 17, 1956, 
Clark, J.), it was held that an exclusion order may be reviewed by declara- 
tory judgment as well as habeas corpus under the Immigration and Na- 
tionality Act of 1952, 8 U. S. C.A. § 1101 et seg. The different Constitu- 
tional status of the alien seeking admission and the deportee does not 
change the ruling. The substantive law of review in exclusion cases re- 
mains the same. Compare the earlier case of Shaughnessy v. Pedreiro 
(1955), 349 U. S. 48, 75 S.Ct. 591, 99 L.Ed. 868, which held that declaratory 
judgment procedure was applicable to a deportation order. 


Exemption from customs duties—impact of Jay Treaty—absence of 
implementing legislation 


Appellant, a Canadian Indian resident on a Reserve, purchased in the 
United States an electric washing machine, a second-hand oil burner and 
an electric refrigerator. Upon entry into Canada they were not reported 
at the customs office and some time later were seized and held until the 
duty, amounting to $123.66, was paid. A petition of right was instituted 
to recover the money, the claim being based, first, on Article IIT of the Jay 
Treaty of 1794, which stipulates: 


No duty on entry shall ever be levied by either party on peltries 
brought by land or inland navigation into the said territories re- 
spectively, nor shall the Indians passing or repassing with their own 
proper goods and effects of whatever nature, pay for the same any 
impost or duty whatever. But goods in bales, or other large pack- 
ages, unusual among Indians, shall not be considered as goods belong- 
ing bona fide to Indians. 


Claimant also contended that this article was intended to be perpetual; 
was thus not affected by the War of 1812 and in any event it was restored 
by Article 9 of the Treaty of Ghent of 1814. 

A second ground for the claim was rested on alleged exemptions con- 
tained in S. 102 of the Indian Act R.S.C. 1927 C. 98 and S. 86(1) of 
R.S.C, 1952 ©. 149. The petition was denied in the trial court per 
Cameron, J., [1955] 4 D.L.R. 760. On appeal, judgment was affirmed. 

Kerwin, C. J. C., speaking for himself and Taschereau and Fauteux, 
JJ., held that inasmuch as the Jay Treaty was not a treaty of peace, the 
rights and privileges granted to subjects by the treaty were not enforce- 
able in the absence of implementing legislation; furthermore, since no 
vested property rights were involved, it was unnecessary to consider 
whether the terms of the Jay Treaty had been abrogated by the War of 
1812. 

Rand, J., speaking also for Cartwright, J., concurred that the Jay 
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Treety was not a treaty of peace. Furthermore, while Artiele 9 of th» 
Trvety of Ghent restored to the Indian tribes and nations the possessions. 
rights and privileges which they may have enjoyed in 1811, yet both the 
Crown and Parliament have treated the provisional arrangements as bein: 
replaced by exclusive codes covering new and special rights. Scinbk 

changed circumstances have also brought about a termination of tt 

clause. 

All judges concurred in the conclusion that no immunity existed unde 
the Indian Act, and Kellock and Abbott, JJ., grounded their conclusior - 
chiefy on this point. Francis v. The Queen, [1956] 3 D.L.R. (2) 64 
(Canada, S.Ct., June 11, 1956, Kerwin, ©. J. C.).* 


Sovereign immunity—separate legal entity as component part o° 
sovereign state—law applicable—waiver—submiission to jurisdictio: 
in ignorance of rights 


Plaintiffs were an Italian company and defendants carried on busines, 
in Spain. In 1952 the parties entered into two c.i.f. contracts for the salr 
of 26,000 tons of rye (estimated value £600,000). . Hach contract contained 
a term specifying that the sale was made in accordance with the Genos. 
international contract for sale of cereals and that ‘‘for any divergence: 
which may arise . . . both parties submit to the jurisdiction of the tech- 
nical courts at London.’’ 

Disputes arose and on September 9, 1954, the plaintiffs issued a weit ow’, 
of the jurisdiction claiming damages for breach of contract. On Octobe: 
20, 1954, an appearance was entered for the defendants by their solicitor- 
in London. On November 19, 1955, the statement of claim was delivered, 
and on January 30, 1956, an order was made by consent for security for th: 
defendants’ costs in the sum of £150. On April 18, 1956, a summons was 
issu. d on behalf of the defendants praying that all further proceedings ir 
the action be stayed and that the writ and statement of claim be set asid 
on the ground that the defendants were a department of the state of Spair 
and that that state through its ambassador claimed sovereign immunity 
It was admitted by the defendants that they possessed a legal personality 
had power to make contracts on their own behalf for the buying and selline 
of wheat and could sue and be sued in their own name. It was not dis 
puted that, apart from the effect of their incorporation, the defendant. 
would be part of the Ministry of Agriculture of the sovereign state of Spain. 

From affidavits submitted in the case it appeared that the head of the 
defendants had given instructions to the defendants’ solicitors to exte- 
appearance and ask for security for costs without the knowledge or au 
thority of the Spanish Minister of Agriculture, to whom the head of the 
defendauts was directly subordinate, and who, apart from the Cabinet o: 
head of the state of Spain, was the only person with authority to decide 
whether the defendants should submit to the jurisdiction of a foreign court. 

The court per Parker, L. J., with Jenkins concurring and Singleton, B. 


* Digests of this and the following English cases supplied by Prof. Hardy C. Dillard 
of the Board of Editors. 
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dJ., dissenting, held (1) that the defendants were a department of the state 
of Spain notwithstanding that they were a corporate body imbued with a 
separate legal personality (entity) and hence they were entitled to claim 
immunity; and (2) that submission to the jurisdiction was ineffective as a 
waiver of immunity unless made by a person with knowledge of the right 
to be waived and with the authority of the foreign sovereign. 

Parker, L. J., also declared that whether defendants were a department 
of the state of Spain depended on Spanish law. In the absence of evidence 
to the contrary, Spanish law was assumed to be similar to English law 
and there is no ground in English law for thinking that the mere constitu- 
tion of a body as a legal personality with the right to make contracts is 
wholly inconsistent with its status as a department of the sovereign state. 

In dissenting, Singleton, L. J., called attention to the many facts which 
remained obscure concerning the signing of the contracts, the authorization 
of their specific terms, the request to enter an appearance given the so- 
licitors, and the authority of the defendants generally, including their 
rights to trade and the purposes for which they were formed. In the course 
of his opinion and after discussing Krajina v. Tass Agency, [1949] 2 All 
E.R. 274, and other cases, he declared (p. 963) : 


I know of no case which goes as far as does the claim made by the 
defendants here. I cannot find that it has been almost universally 
recognized, that if a government sets up a legal entity, something 
which may contract on its own behalf as a limited company does in this 
country, it can succeed in a claim for sovereign immunity in respect 
of the activities of that company or entity. The claim goes further 
than has been generally recognized, and, in the interests of good 
government, and in the interests of business relationship and business 
dealings throughout the world, I do not think that the claim ought 
to be allowed on the material before us... . 


On the waiver point, he declared (p. 965) : 


. . . Prima facie, only certain people have authority to waive a right 
which is the right of the Government; but if the Government or the 
State goes outside the ordinary practice and founds a separate com- 
pany or juridical or juristic person to do its business, one would expect 
it to leave the carrying on of the business to the body or entity which 
it has set up. The business would include the making and perhaps the 
breaking of contracts. 


Speaking for the majority, Jenkins, L. J., declared (pp. 967, 968) : 


In my view of the evidence, it is reasonably plain that while the 
defendants undoubtedly were constituted a juristic personality with 
powers resembling those of a natural person, they were only accorded 
that status for the purposes for which they were formed; and the 
purposes for which they were formed, were, briefly, the importing and 
exporting of grain for the Spanish Government in accordance with 
the directions of the Spanish Ministry of Agriculture and the policy 
from time to time laid down by the Spanish Government. Thus it 
seems to me that although their status was a corporate status, their 
functions were wholly those of a department of State. . . . once it is 
found on the evidence that the party sued is in truth a department of a 
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Sovereign State, albeit itself a corporate body, then the suit bocom 
or it becomes apparent that the suit in truth is ono, between i'e 
plaintiff and the foreign Sovereign State or the part of the forejer 
Sovereign State represented by the departmental body concernd. . 


‘he court was careful to distinguish the instant case from one i. >. bk 
the interest of the state, evidenced by merely holding shares, va 1°: 
yer ote The critical point in the instant case was thought te be thoe 
ecruection between the operations of the defendant and the respouisi sui 
assumed by the state. The same rationale is evident in the opiniz: . 
Poker, L. J., the latter stating (p. 973): 


.. . It is not a company limited by shares in which the State k: 
the whole or a controlling interest, and it is not a body which for t 
or some other reason is wholly distinct from the State. If that we e 
so-—and it seems to me that was the position in the Americaa cave 
which my Lord has referred—then to grant sovereign immunity 
such a body would be a real extension of the principle.? 


Leave to appeal to the House of Lords was granted. Bace:'s 8. i. L. 
Servi tera Nacional del Trigo, [1956] 3 W.L.R. 948 (Great Britain, © > 
Apo., Oct. 31, 1956, Singleton, Parker and Jenkins, L. JJ.). 


Conspiracy in Englond to defraud persons in Germany 


ta Regina v. Owen, [1956] 3 W.L.R. 739 (Great Britain, Ci. Crim. Ajs. 
Oct. 2, 1956, Goddard, C. J.), appellants were convicted on two counts + 
conspiracy in a six-count indictment. The third count charged them wiv 
corspiring to defraud the export control department of the Federal R> 
pantie of West Germany by causing export licenses for metals to be> 
-1<.. te them on the basis of fraudulent representations that the mctiJs se 
{c oo transported to Ireland when in fact they knew that thei? intov: 
ds: netions were Czechoslovakia, Poland, Rumania, and the U.S... 
wach export was prohibited. The fifth count charged them ‘ith itor 
ferred documents purported to be end-user certificates of the Dena tm + 
of industry and Commerce of the Republic of Ireland certifying inten: 
importation into Ireland. 

The court held that conspiring to commit a crime abroad was not i: 
dietable in England unless the contemplated crime was itself one foe whi. | 
ai indictment would lie in England. It stated the rule, qualified hy «: > 
tei exceptions, as follows: 


[t]he true rule is that a conspiracy to commit a crime abroad is 
indictable in this country unless the contemplated crime is onc °> 
which indictment would lie here. (p. 745.) 


As to the second count (No. 5) the court found that it could be so: 
poried in fact since the act of utterance is completed not upon the reer ~ 


1 The ease referred to by the Lord Justices is Ulen & Co. v. Bank Gospotard o 
Kre jowego (National Economie Bank), 24 N.Y.S. 2d. 201 (1940), ‘aacearately 1. + 
perdonably identified on p. 963 as ‘‘a decision of the Court of Appeal of the strto ° 
Now York.?’—Ep. 
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of the forged instrument but rather upon its mailing. Therefore the 
forgery and the conspiracy to defraud could have been totally committed 
in England, making the defendants liable for these acts in an English court 
of law. 


Conflict of laws—determination of validity of marriages of members 
of Polish forces stationed in Italy 


In Holdowanski v. Holdowanski, [1956] 3 W.L.R. 985 (Great Britain, 
Probate Division, Oct. 8, 1956, Karminski, J.), action was brought to nullify 
two marriages in Italy of Polish nationals now living in Great Britain. 
Ceremonies were performed by Polish Army chaplains in 1946 according 
to the rites of the Roman Catholic Church to which the parties belonged. 
Husbands were members of the Polish armed forces of occupation. The 
couples have since cohabited and intent for lawful marriage was clear. 
The court annulled the marriages, finding them invalid under Italian law 
and Polish law. The Polish Resettlement Act of 1947 was held inappli- 
eable. The court also rejected a contention that members of a belligerent 
force in occupying status were not to be controlled by the lex loci, on the 
ground their personal law would then apply and the marriages were still 
invalid under Polish law. The Polish law applicable was that of the Lublin 
government, which the United Kingdom had recognized in July, 1945, and, 
according to that law, Polish forces abroad were not considered to be units 
of the Polish Army after February 14, 1946. 


Jurisdiction—use of trademark in foreign country 


In Vanity Fair Mills, Inc. v. The T. Eaton Co., Limited, 234 F.2d. 633 
(2nd Cir.), digested in 51 A.J.I.L. 103 (1957), certiorari was denied Oct. 
15, 1956, 352 U. S. 871; rehearing was denied Nov. 18, 1956, ibid. 913. 
See editorial comment above, p. 380. 


Jurisdiction—habeas corpus—Japanese authority over U. S. service- 
men’s crimes 


In Cozart v. Wilson, 236 F.2d 732 (Ct.A., Dist.Col., July 12, 1956, Edger- 
ton, C. J.), a habeas corpus proceeding by servicemen stationed in Japan, 
one awaiting trial and the others having been convicted, it was held the 
court had jurisdiction but that the writ would be denied on the ground 
Japan had jurisdiction to try them for offenses committed in that country. 
On November 5, 1956, certiorari was granted, the judgment of the Court of 
Appeals was vacated, and the case remanded with instructions to dismiss on 
the ground the cause was moot. 352 U. S. 884 (Per Curiam). 


Jurisdiction over crimes abroad—aliens 


In U. 8. v. Flores-Rodriguez, 237 F.2d 405, defendant alien was ceon- 
victed for perjury in making false statement to U. 8. Vice Consul in Havana. 
Jurisdiction was assumed without discussion other than that the Vice 
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Consul had authority to administer the oath. Compare, to the contrary, 
U. 8. v. Baker, 186 F.Supp. 546 (U. S. Dist. Ct., S.D. N.Y., Dee. 22, 1955, 
Murphy, D. J.), digested in 50 A.J.I.L. 679 (1956). 


Venue provisions applicable to suits under International Organizations 
Immunities Act 


Plaintiff, a United Nations agency, brought suit against a New York 
corporation and two individuals, domiciliaries of Connecticut, claiming the 
International Organizations Immunities Act, 22 U.S.C.A. § 288 et seq. 
opened the doors of United States courts, irrespective of Federal venue 
statutes. The court, Levet, D. J., held that the said Aet did not confer 
greater privileges on United Nations organizations than on U. S. citizens 
and the U. 8. Government itself, and that the venue provisions were there- 
fore applicable. United Nations Korean Reconstruction Agency v. Glass 
Production Methods, Inc., et al., 143 F.Supp. 248 (U. S. Dist. Ct., S.D. 
N.Y., Aug. 3, 1956). 


Kingdom of Hawaii not a “foreign government” within statute pro- 
hibiting counterfeiting 


In U. 8. v. 3,827 Coins, 144 F.Supp. 740 (U. S. Dist. Ct., D. Hawaii, Oct. 
3, 1956, Wiig, D. J.), coins created in resemblance to coins issued by the 
Kingdom of Hawaii in 1847 were held not to violate 18 U. S. C. A. § 489 
because said Kingdom is not a ‘‘foreign government”? within that section 
and the definition of ‘‘foreign government’’ in 18 U. S. C. A. § 811. 


Atomic weapons tests—duty to warn—liability 


In Bulloch v. U. 8., 145 F.Supp. 824 (U. S. Dist. Ct., Utah, Oct. 26, 1956, 
Christenson, D. J.), it was stated that the United States might be liable 
in atomic weapons tests for failure to warn, or use reasonable care, with 
respect to substantial danger and damage from radio-active fall-out. 


Liability of United States for alleged Canadian dam construction 
damage 


In Huther v. U. 8., 145 F.Supp. 916 (Ct. Claims, Nov. 7, 1956, Jones, 
C. J.), it was held the United States was not liable for alleged damage by 
Canadian dam construction to which the United States had consented and 
imposed conditions designed to protect U. S. citizens. 


Service on consul in suit against foreign state 


Oster v. Dominion of Canada, digested in 50 A.J.I.L. 962 (1956) from 
manuscript, has been printed in 144 F.Supp. 746. It held that service of 
process on the Canadian Consul in New York City did not confer juris- 
diction in damage suit in personam against Canada. 
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Nationalization of Czechoslovakian bank—appointment of permanent 
receiver for New York assets 


In Stephen v. Zivnostenka Banka, 155 N.Y.S. 2d 340 (Sup. Ct., Special 
Term, June 27, 1956, Capozzoli, J.), it was held that where 1950 Czech law 
provided the bank should cease to exist on a date determined by the 
Minister of Finance, to be published in the collection of laws, such a notice, 
although not in the collection of laws, was proof of nationalization and 
ceasing to do business which authorized appointment of receiver under 
N. Y. Civil Practice Act. 


Service on managing agent of foreign banking corporation in foreign- 
based cause of action 


In Varga v. Credit Suisse, 155 N.Y.S, 2d 655 (Sup. Ct., Special Term, 
Aug. 1, 1956, McGivern, J.), it was held that service on the managing agent 
in New York (when defendant was doing business in the state) was valid 
and an alternative to Sec. 200(3) of Banking Law which permits service 
on the Superintendent of Banks for action against a foreign bank arising 
out of a transaction with a New York agency. The transaction in the 
instant case arose out of foreign events. 


AMERICAN CASES ON NATIONALITY AND ALIENS 


Deportation. Fear of prosecution because of political views if forced 
to return to native countries: Laudas v. Holland, 235 F.2d 955 (8rd Cir., 
July 11, 1956); U. 8. ex rel. Paschalides v. District Director of Immigra- 
tion, 148 F.Supp. 310 (S.D.N.Y., July 19, 1956) ; Mascarin v. Holland, 148 
F.Supp. 427 (E.D.Pa., July 17, 1956) ; Bruno v. Sweet, 235 F.2d 801 (8th 
Cir., July 17, 1956), conviction for narcotics; Jimenez v. Barber, 235 F.2d 
922 (9th Cir., July 12, 1956), refusal to testify as to organizational af- 
filiations; Delmore v. Brownell, 236 F.2d 598 (8rd Cir., Sept. 6, 1956), 
burden of proof as to prior determination of citizenship; Banez v. Boyd, 
236 F.2d 934 (9th Cir., Sept. 26, 1956), status of alien under Philippine 
Independence Act; Petition of Catalanatie, 236 F.2d 955 (6th Cir., Aug. 
27, 1956), effect of non-deportability status; Suarez-Seja v. Landon, 237 
F.2d 133 (9th Cir., Sept. 18, 1956), procedure did not violate due process; 
Ocon v. Guercia, 237 F.2d 177 (9th Cir., Sept. 26, 1956), membership in 
Communist Party basis for deportation; U. S. v. Flores-Rodriguez, 237 
F.2d 405 (2nd Cir., Oct. 1, 1956), ‘‘mentally defective’’ as used in the 
Immigration Act includes homosexuals; U. 8. v. Sanderson, 237 F.2d 398 
(9th Cir., Oct. 3, 1956), forfeiture of bond; U. 8. ex rel. Leon v. Shaugh- 
nessy, 143 F.Supp. 270 (S.D.N.Y., July 19, 1956), relaxation of rules of pro- 
cedure and evidence do not invalidate proceedings; Application of Ellis, 
144 F.Supp. 448 (N.D.N.Y., Sept. 27, 1956); Mannerfid v. Brownell, 145 
F.Supp. 55 (D.D.C., Jan. 30, 1956), effect-of administrative res judicata 
and case law; Tacettin Say v. Del Guercio, 237 F.2d 715 (9th Cir., Oct. 
16, 1956) ; V. 8. v. Zuskar, 237 F.2d 528 (7th Cir., Oct. 24, 1956), subpoena 
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~ ferson” as witness valid when no evidence such ‘‘person’’ is uki ct 

“ject of proceeding; Williams v. Butterfield, 145 F.Supp. 567 (E D. M on. 

‘* 4, 1%) 1956), admissibility of evidence; Sentner v. Colarelli, 145 F.S op 

*3  E.D. Mo., Oct. 4, 1956), invalidity of order of supervision; Crei. v 
ya, 237 F.2d 927 (9th Cir., Aug. 4, 1956), change in charge da i 
‘oe. eding. 

Va‘uralization. Petition of Frank, 143 F.Supp. 82 (S.D.N.Y., Jub $ 

: 36,, expatriated person may be entitled to naturalization; question è <4 
-ry or residence; Petition of Blanco, 143 F.Supp. 85 (S.D.N.Y., July `’ 
‘©456); Petition of Holzer, 143 F.Supp. 153 (S.D.NLY., July 26, ifs. . 
> tition of Brzezinski, 143 F.Supp. 597 (S.D.N.LY., July 12, 1956); Vo. cy 
Tom Wo v. Dulles, 286 F.2d 622 (9th Cir., Aug. 27, 1956\, resider.ce `v 
Inwati; Petition of Mirzoff, 143 F.Supp. 177 (S.D.NLY., June 27, 19055, 
cioim of relief from military service; In re Lujan Petition, 144 F. Suco. 
£2 (Ð. Guam, Sept. 12, 1956) ; Petition of Lee Wee, 143 F.Supp. 736 (8 D, 
Cog, Aug. 15, 1956), good moral character; U. S. v. Boufford, 145 F.Saysu, 
732 (D.N.H., May 10, 1956); In re Napalan’s Petition, 145 F.Supp. 205 
(S.D.NLY., Oct. 16, 1956), 1941 service on Philippine-owned ship not s. ~ 
iv: on foreign vessel; In re Iwanenko’s Petition, 145 F.Supp. 838 (N.D. | 
Oct 8, 1956), immaterial misrepresentation in visa application not bar. 

Denaturalization. U. S. v. Montalbano, 236 F.2d 757 (8rd Cir, Acc. 
21. 1956); U. S. v. Costello, 144 F.Supp. 779 (S.D.NLY., Sent. 26, 1955 
d:"cndant must testify despite Fifth Amendment; ibid., 145 F.Supp 832 
(S.D. N.Y., Oct. 23, 1956), illegal evidence. 

Passport questions. Robeson v. Dulles, 235 F.2d 810 (Ct.A.D.C., June i. 
13.6), exhaustion of administrative remedies; Kraus v. Duiles, 235 Kui 
S40 (Ct ALD.C., July 5, 1956), denial subject to judicial review; Dayioi v. 
L, es, 237 F.2d 43 (Ct.A.D.C., Sept. 13, 1956), use of confide atial ~ 
die; Poquet v. U. 8., 236 F.2d 203 (9th Cir., July 10, 1956), false stai: 
inv.its, confession, coercion. 

Expotriation. Brunt v. Dulles, 235 F.2d 855 (Ct.A.D.C., July 26, 1956 . 
staudard of proof; Kenji Kamada v. Dulles, 145 F.Supp. 457 (N.D.Cai . 
Av: 10, 1956), involuntary action in Japan. 

Adjudication of citizenship. Garcia v. Brownell, 236 F.2d 356 (9% Cr, 
Aug. 6, 1956); Lee You Fee v. Dulles, 236 F.2d 885 (Tth Cir., Scpt. 2, 
19151; U. 8. ex rel. Lee Kum Hoy v. Shaughnessy, 237 F.2d 307 (2nd Cu . 
Sept, 25, 1956), administration of blood tests; Ma Chuck Moon v. Duh: . 
23/ 2d 241 (9th Cir., Oct. 1, 1956) ; Dulles v. Tam Suey Jin, 237 F.2d if: 
(9:}. Cin, Oct. 1, 1956) ; Yip Mie Jork v. Dulles, 237 F.2d 383 (Sth Cir., Ov 
19. 1956); Lim Kwoch Soon v. Brownell, 143 F.Supp. 388 (8.D.Tex., dui 
19, 1956) ; Dulles v. Quan Yoke Fong, 287 F.2d 496 (9th Cir., Oct. 1, 195€° - 
Lan Ah Yew v. Dulles, 236 F.2d 415 (9th Cir., Aug. 20, 1956). 

Alen status under Refugee Relief Act. Shio Han Sun v. Barber, 14 
Supp. 850 (N.D.Calif., July 20, 1956); Wong Hong Nee v. Barber, 14 
PGi pp. 947 (N.D.Calif., July 20, 1956); Cheng Fu Sheng v. Barber, 14° 
F.Scupp. 913 (N.D.Calif., Sept. 28, 1956) ; Masearin v. Holland, 143 F.Supp 
‘2 °B).Pa., July 17, 1956). 
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AMERICAN CASES ON ENEMY PROPERTY CONTROLS AND TRADING 
WITH THE Enemy Act 


Brownell v. Chase National Bank, 352 U. S. 36 (Nov. 19, 1956, Douglas, 
J.); Taterka v. Brownell, 143 F.Supp. 57 (D.C., S.D.N.Y., July 5, 1956) ; 
Brownell v. Drews, 148 F.Supp. 881 (D.C., E.D.Wis., Sept. 18, 1956) ; 
Abrikossoff v. Brownell, 145 F.Supp. 18 (D.C., Dist. of Col., Oct. 12, 1956) ; 
Societe Internationale Pour Participations Industrielles et Commerciales, 
S.A., ete. v. Brownell, 145 F.Supp. 494 (D.C., Dist. Col., Oct. 10, 1956) ; 
Rashap v. Brownell, 145 F.Supp. 774 (E.D.N.Y., Nov. 14, 1956) ; Compania 
Maritima v. U. 8., 145 F.Supp. 985 (Ct.Claims, Nov. 7, 1956); In re 
Schaurer’s Estate, 156 N.Y.S. 2d 611 (N.Y., Surrogate’s Court, Dutchess 
County, Oct. 3, 1956); In re Masayo Huga’s Trust, 155 N.Y.S. 2d 987; 
In re Rihet Huga’s Trust, 155 N.Y.S. 2d 998; In re Toshizo Huga’s 
Trust, 155 N.Y.S. 2d 1001; In re Toshizo Huga’s Trust, 155 N.Y.S. 2d 
1004; In re Chiyo Tamura’s Trust, 155 N.Y.S. 2d 1007 (all N.Y. Sup. Ct., 
June 28, 1956, Markewich, J.); and In re Masayo Huga’s Trust, 155 N.Y.S. 
2d 1009 (ibid., Oct. 9, 1956, Markewich, J.). [This group of related 
cases held, inter alia, that assets and income outside the United States were 
not vested by the Custodian’s Order.] 


Status of former Zone B as Italian territory 


The Triestine paper Il Piccolo of December 12, 1956, reported a recent 
decision of the Court of Cassation at Rome holding that a second marriage 
in 1950 in former Zone B of the Free Territory of Trieste did not occur in 
foreign territory. The prosecution for bigamy was accordingly upheld. 
The basis of the eourt’s decision was that Italian renunciation of sov- 


ereignty was on condition that an internationally autonomous and viable .. 


body be set up, and, the condition not having been met, Italian sovereign?” 
continued de jure even though Zone B was de facto under Yugoslav y 
tary control. 4 


DECISIONS IN THE OTHER AMERICAN REPUBLICS, SPAIN 
AND PorrueaL (1954-56) * 


Extradition—refusal on ground that claiming state had not shown 
provision for punishment of juvenile offenders separate from adult 
offenders 


The Government of Portugal requested the extradition by Brazil of 
Oliveira Lopes, eighteen years of age. Extradition was refused on two 
grounds, both derived from the Penal Code of Brazil: 

(1) Under Article 23 of the Code, minors under eighteen years of age 
are ‘‘criminal irresponsibles,’’ and the claim of Portugal has not clearly 
established that the accused was over eighteen when he committed the 
otherwise extraditable offenses. 

1 Material made available through courtesy of Howard E. Hensleigh of Washington, 
D. C. 

* Prepared by Professor Covey T. Oliver of the Board of Editors. 


~ 


m: 
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2) Article 77 of the Brazilian Minors Code provides that offexlecs œ or 
eteateen but under twenty-one should be imprisoned coi-phicly as. 4 
iv nedult prisoners. Since there is no clarification in the Pertugacse cle oa 
i * emtradition as to whether there is a siuilar provision mm Poctusza ce 
pi al law, the requirement on Brazilian courts to comply rigorously <ò 
article T7 necessitates the denial of the petition for extradition. Ji ve 
to Jiton claim of Portugal with respect to Jose Antonio de Oliveira Lu, 

Ji. Archivo Judiciario (Rio de Janeiro) 131-132 (I, 1956: (Brazil : 
pi une Federal Court, July, 1956) .* 


Vanemy assets-—unconstitutionality of law providing for final ves?! ;, 
uf properties formerly under custodial control 


A lew of December 29, 1951, provides for the vesting in the Mexieru 
Sivte of title to assets administered during the period of b. lligerency ^s 
euiay property. The Supreme Court of Mexico held the law uneonstit - 
tioial under Articles 14 and 16 of the Constitution of 1917, because % 
faiis to provide a hearing before the established tribunals with respect © 
‘he grounds upon which the expropriation action is taken. Tuerkhein 
Ti Mexican State, 119 Semanario Judicial de la Federacion (3lexicc: 
Vin Epoca, 1195-96 (1955) (Mexico, Supreme Court, February, 1954 

Nott: In Adolfo Peters, 121 Semanario 1450-1474 (1956), the Sapro + 
C x.rt maintained its previous position despite a determined cttack by tc 
Go-crnmment, the arguments being extensively reported. 


Practice of professions—invalidity of Mexican Law of Prafcssio: 3 
which discriminates against practice by foreigners aid Moxie, s 
üy naturalization 


\ ith respect to Federal reserved power regarding the practice cf liber: | 
v1. +ss-ons, the Law of Professions violates constitutional guaranties, sair 
ta: lan provides that Mexicans by nationality at birth may qualify Jc - 
practice by registry of their professional credentials obtained ebroed, whi: 
proibitine similar registration in favor of aliens and natural'zed Mc xice > 
citizens. The differentiation of the law is not based on the quality of ti ` 
“orcign studies but on nationality, an inadmissible basis of diverentiat:o: 
(The report notes previous Supreme Court decisions to the same etres. 
allie Paredes Delgado v. The Merican State (1955), 121 Sem nario 357: 
93 (1956) (United Mexican States, Supreme Court, March, 1954). 


Counterfeiting of foreign currency—uttering where receiver is aware 

of falsity 
Jr Lorenzo Payre and Another (1955), Jurisprudencia. Arecntini 
(Bucnos Aires) 195501, pp. 338-339 (Chamber of Criminal Appeals of th: 
Fedoral Capital, March, 1955), the trial court had held that u der <rticl- 
289 o” the Criminal Code no offense was committed by the sale of counter 
‘eit United States dollars to a person who knew they were false, becanst 


“zsa on comity rather than treaty —Eb. 
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defendants had not by this act put false foreign money into circulation. 
Also because of the purchaser’s knowledge, the defendants were absolved 
of fraud. 

The appellate court reversed and rendered on the grounds (1) that 
the Criminal Code provision directs itself to the act of counterfeiting or 
alteration; and (2) that by extension the principles applicable to national 
currency, which make criminal its introduction or transfer, as well as its 
falsification, ought to be applied to foreign currency. 


Registration of international trademark—prior national registration 
of same surname—significance of definition of the meaning of word, 
“Surname” by the Royal Spanish Academy 


The International Office of Industrial Property, Berne, in representation 
of Maison Prunier, S. A., domiciled at Cognac (France) applied for the 
registration of a trademark consisting of a picture of a chateau under a 
legend in small type ‘‘La Vieille Maison,’’ and in very large letters ‘‘Cog- 
nac Prunier.’’ Cosme resisted the application on the ground of prior 
registration of the name ‘‘Prunier’’ in Spain, and the applicant responded 
that the Spanish registration of ‘‘Prunier’’ had as its objective the ap- 
propriation of the good will of the applicant and that the prior registrant 
had no right to the name, since it was neither a fanciful word nor a sur- 
name which Cosme could legally use. 

The lower court granted the application, and Cosme appealed. The 
Supreme Tribunal reversed, reinstating the prior Spanish registration, on 
the grounds: (1) that the governing legislation is based on priority of 
registration in Spain, which took place in 1933, whereas the applicant made 
no claim for protection until 1948; (2) that as for the contention of the 
applicant with respect to the surname, none of the various definitions of 
“‘surname’’ recognized by the Royal Academy of the Spanish Language 
allude to the designation of a mercantile company, it being understood 
even in common usage that the word ‘‘surname’’ applies only to individ- 
uals, families, or family lineage. P. Cosme v. Spanish Registry of In- 
dustrial Property (1956), Aranzadi, Repertorio de Jurisprudencia (Pam- 
plona), Año XXIII, No. 4, pp. 882-883 (Supreme Tribunal of Spain in 
Contentious-Administrative Jurisdiction, Feb. 13, 1956). 


Peace TREATY INTERPRETATION—STATUS OF ‘‘ItaLI4aN Soctan REPUBLIC?’ 


UNITED STATES or AMERICA EX REL. TREVES v. ITALIAN REPUBLIC.? 
Case 95. U.S.—Italy Conciliation Commission,” Sept. 24, 1956. 


Elia Treves, an Italian national of Jewish race, was arrested in Turin by 
Italian Fascists, imprisoned, and after December 2, 1943, transferred to 


1 Unpublished; digested by Wm. W. Bishop, Jr., of the Board of Editors, from mimeo- 
graphed copy made available by an officer of the Department of State. 

2Under Art. 83 of the Italian Peace Treaty, and consisting of A. J. Matturri as 
U. S. Representative, Antonio Sorrentino as Italian Representative, and Judge Plinio 
Bolla of Switzerland as ‘‘third member.’’ See 50 A.J.I.L. 150 (1956) for digests of 
other eases decided by this Commission. 
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tor oination camps in Germany. Two of his three sons, preseat cir sa 
‘ts, were Italians who became naturalized American citizens on July 19 
1915 and May 18, 1946, respectively. The Italian tax collector demi 'ed 
.. the sons payment of the special progressive tax on the real property : © 
veks in Italy which had belonged to their father Elia at the tirne >° ~ 
leoth and which they inherited. They sought exemption from this (0x 
viich it was agreed fell within the provisions of Article 78, paravrey:' 
° the Italian Peace Treaty, exempting United Nations rationals ~ 
ith tax. The Italian Government contended that as they had not br«c ; 
\-verican citizens until after September 3, 1943, the date of the Dot% 
\-mistice, they were not ‘‘United Nations nationals”? within Arties ™ 
oeragraph 9(a) of the treaty. 

The Conciliation Commission upheld the claims of the two sons on ‘ive 
ground that they came within the second subparagraph of the definit m 
pevagraph referred to, which read: 


- M 


The term ‘‘United Nations nationals’’ also includes all individu: 's, 
corporations or associations which, under the laws in force in Itty 
during the war, have been treated as enemy. 


Even though neither the father nor sons had been ill-treated by Itaj vi 
avthorities prior to the armistice date, the Commission rejected the Ttar u 
contention that this date must be read into the second subparagraph. '” 
co itrast with the date of United Nations nationality required unde? i :. 
fizi subparagraph, ‘‘the drafters of the Treaty of Peace had no reasna io 
guard against fraudulent maneuvres, subsequent to the Armistice and : i 
re-ted at obtaining a more favorable treatment in the application o° t'e 
Treaty of Peace to come, by the insertion of a time-limit,’’ in the cass :/ 
t: se who were ‘‘treated as enemy.’ Indeed, the second subparagre `o 
eae its own time limit: ‘‘during the war. The Commission said irat 
ts drafters of the Peace Treaty must have been aware that the rage :! 
Ie islation in Italy ‘‘had become much more severe after the Aru‘stiee ~t 
tii. hands of the authorities of the Italian Social Republic.’’ Thus ics 
second subparagraph ‘‘would have largely failed one of its recogniza te 
pu ‘poses, which was that of lessening the harmful consequences of rac- 
p’rseeution,’’ if it took no account of such persecution after Septembr 3. 
19:3. 

'čo the Italian contention that the laws enacted by the Italian Soe 
Reoublie did not constitute ‘‘laws in force in Italy,” because ‘‘The Itali: r 
So:ial Republic was not a State, and even less the Italian Stata,” ©- 
Co'pmission answered : 

For nineteen months, and therefore not transiently, there were ily. 
de facto, two Italys, each claiming to be the only lawful one. Ead 


+ Art. 78, par. 6, provides: ‘‘United Nations nationals and their property shall 
cxcmptcd from any exceptional taxes, levies or imposts imposed on their capital rst: 
in Italy by the Italian Government or any Italian authority between September 3, 1944, 
ard the coming into force of the present Treaty for the specific purpose of mcoth e 
charges arising out of the war or of meeting the costs of oecupyins forees cr ef 
rennration payable to any of the United Nations. Any sums which have been so pa u 
sh-:] be rofunded.’’ T.LA.S. No. 1648; 61 Stat. 1245; 42 A.J.1.L. Supp. 47,77 (198). 
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had its own territorial base. At the outset the Italian Social Republic 
was more extended and had more population, but the territory con- 
trolled by it in the peninsula became gradually increasingly smaller. 
Also the Italian Social Republic, which cannot be considered as an 
agency of the German Reich, had its own Government, a local one 
but one which aimed at losing this quality and which exercised legal 
powers with effective extrinsicality, by means of appropriate agencies; 
these agencies carried out de facto a legislative, jurisdictional and 
executive activity ; the laws enacted had the force of law for all citizens 
subjected to that system and were enforced as far as was permitted 
by the presence of foreign troops in the territory of the peninsula, by 
the civil war, by the deepening of the internal contrast in the Italian 
spirit which gave rise to the phenomenon of resistance. The Italian 
Social Republic specifically enacted laws, let alone the Jewish persecu- 
tion, for the repression of the enemies of the new regime. . 


For the purpose of Article 78, paragraph 9(a), second subparagraph, 
‘*Ttaly’’ was the entire Italian territory, including that controlled by the 
Italian Social Republic. Thus: 


The only matter of importance in the minds of the drafters of the 
Treaty was therefore focussed on the laws which had actually been in 
force in that part of Italy where the treatment occurred and which 
had brought about that treatment; they did not and could not give 
any consideration to the legality of said laws vis-a-vis the Italian 
system as it existed prior to the Armistice and later in force in southern 
Italy. Likewise they could give no consideration to the fate that those 
laws would suffer in the legal system of post-war Italy. 


The Commission concluded that the term ‘‘legislation’’ as used in the 
provision in question referred to the actual conditions in Italy during the 
war, though it distinguished measures authorized by some law from arbi- 
trary action by individual officials. 

The Italian agent claimed that the first racial legislation. of the Italian 
Social Republic was the decree of January 4, 1944, after the ill-treatment 
of Elia Treves. But whether or not Elia’s loss of freedom or life was the 
result of such ‘‘laws,’’ the detention of his property after his death was 
such. 

Although no provision of the Italian decrees specified that Italian na- 
tionals of Jewish race should be considered or treated as enemies, the Com- 
mission said: 

the second paragraph of paragraph 9(a) of Article 78 does not require 
an abstract statement of similarity to enemy persons, and even less to 
persons having a specifie enemy nationality; it is sufficient that the 


effective treatment (‘‘traités,’’ ‘‘treated’’) intended by the law and 
applied by the Italian authorities is that reserved to enemy persons. 


In the present case one could consider Elia Treves’ property as transferred 
to his sons on December 2, 1943, the presumed date of his death, and thus 
the sons were the ones ‘‘treated as enemy’’ by the confiscation in carrying 
out the decree of the Italian Social Republic of J anuary 4, 1944; or else if 
the property were transferred to the claimants only following the actual 
decision of June 21, 1951, by which the Italian court declared the father 
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p-.st-acd dead, then Article 78, paragraph 6, exempted the rope iv 
‘v;n ihe taxes referred to, and ‘‘the related privilege would -herefore uve 
si ply followed the property of the late Elia.” 

The Italian representative dissented, particularly on the ground of 
v ronces in the preamble of the Italian Peace Treaty to Itclian co-ope »- 
Gon with the Allies after the Armistice. In his opinion deer cs of 

ta ian Social Republic could not be regarded as Italian legislation wr. 
tre meaning of the treaty. 

Norg: Similar decisions were reached, over comparable d.ssentiag op 
i; i+, la the companion eases of United States ex rel. Levi v. italien Rop. «- 
Lc, Case 96, and United States ex rel. Wollemborg v. Italian Republic, Cine 
Ju), decided together with the principal case. In the Levi eise s cl 
pipe ty had been confiscated after the deerce of January +, 194+, of ine 
Italan Social Republic; but it had suffered damages during air boma. s- 
teats in 1942 and again after confiscation in 1944. Sinee they were 
“(ited Nations nationals’? because of the racial persecution, claimui +> 
vcore entitled as such to reimbursement of the special tax :eferred to im 
tav principal case, and also to compensation for the wartime damage to tae 
pr..pertics. 

in the Wollemborg case, claimant took refuge in the United Stars 
i1 1939 and served in the United States Army from May 20, 1943, to Moy 
23, 1916, obtaining American citizenship on December 2, 1943. Ijs lavd 
in Italy was not taken over by Italian authorities until December 16, 19 2. 
Detnave occurred in 1945. Even though he was not an American citar 
at the time of the Armistice, September 3, 1943, he came within the treaty. 
Nct passing upon the compensation-for-damage claims, the Commiss ou he +! 
hi:i entitled to refund of a sum paid by him in compromise setileae « 
o" the progressive tax from which Article 78, paragraph 6, exempted hi 1 
\"-atever the status of the tax compromise in Italian law, it having be » 
ree: hed without claimant’s Italian attorney being aware of his rights und ° 
tie Peace Treaty, the Commission said: 


one thing is certain: the Italian Government cannot avai! itsclf, bes . 
an international court, of its domestic law to avoid fulfilling an +» 
cepted international obligation. 


BOOK REVIEWS AND NOTES 


International Law Opinions. 3 Vols. Selected and Annotated by Lord 
McNair. Cambridge and New York: Cambridge University Press, 1956. 
Vol. I: Peace. pp. xxvi, 380; Vol. II: Peace. pp. viii, 415; Vol. III: 
War and Neutrality. pp. viii, 486. Index. $35.00. 


In 1938 Professor Arnold Dunean MeNair published The Law of Treaties 
—British Practice and Opinions: with the purpose of setting forth the 
practice of the United Kingdom in that field of international law primarily 
as revealed by the hitherto unpublished legal advice given to the Crown by 
its Law Officers. The volumes under review extend this purpose and 
method to the whole field of international law and provide access to opinions 
expressed in British official quarters on practical questions of international 
law confronting the British Government ‘‘during the past three to four cen- 
turies, and more particularly between 1782 and the end of 1902.”’ 

There is ‘‘a vast field of international law,’’ writes Lord McNair, ‘‘ which 
municipal courts of law are never likely to touch; more and more we find 
international tribunals working in parts of this field, but the main source 
of law, apart from multipartite treaties, is to be found in the practice of 
governments.’’ He does not suggest that the opinions given by legal ad- 
visers of foreign offices are ‘‘the law”; but they are a ‘‘material source’’ 
of international law ‘‘because in the majority of cases it is that advice which 
governs the practice of that State.’’ The opinions given to the Crown by 
its Law Officers were not intended for publication and gained thereby an 
objectivity which makes them ‘‘resemble judgments, not the arguments of 
a pleader.’’ 

From many thousands of reports of successive generations of Law Offi- 
cers, Lord McNair has made ‘‘a representative selection’’ which he presents 
verbatim et literatim in systematic form in thirty-one chapters. All the 
usual topics—e.g., recognition, succession, high seas, denial of justice, vio- 
lations of neutrality—are covered, with the exception of the law of treaties, 
upon which subject Lord MeNair is bringing out an expanded second edi- 
tion of his 1938 volume. As in that volume, the documentary texts are pre- 
ceded or annotated by comments and opinions of Lord McNair. These ob- 
servations are written with perceptiveness and grace and embody the ripe 
wisdom of a cultivated mind and an experienced international lawyer and 
judge. 

One of the most fascinating opportunities afforded the close student of 
international law by these volumes is to be taken behind the scenes for con- 
temporary appraisals of many well-known cases and controversies. New 
light is thrown on some; significant detail is added to others. Here, for 
example, are the opinions of the Law Officers on Mr. Gallatin’s coachman; 


1 Reviewed in 33 A.J.LL. 220 (1939). 
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t+: Mattucofi Case; Mortensen v. Peters; the Araunah; the Yuascur; iion 
1‘ tatt; Regina v. Anderson; Regina v. Lesley; the Creole; the Trent AT >}; 
ti. A‘ubama; the Springbok; the Lee-Paul-Ryder-Murray Repoet °° 
C vta Rica Packet; Sun Yat Sen; the Charkieh; Walker v. Baird -to1... 
tua only a few. Future writers on international law will disresord 7) ~ 
tx. su ‘cbouse at their peril. 

\Ithough some of the reports have only historical interest. the «m 
ty: efect of the materials in International Law Opinions is to preser 
evar pleture of British contributions to the development of publie ivy 
atonal law and at least a prima facie view of the British penition on «<. 
“cm oorary questions of international law. In this latter aspect, the vi. 
ies deliberately fall short of providing a treatise on ‘‘intcrnational 1: > 
chi Jy as interpreted and applied by Great Britain,” comparable to ws., 
Carles Cheney Hyde did for American practice; or of providing en ofiisi > 
Drcist of International Law comparable to those of John Bass: tt Moore a ; 
G-n H. Hackworth. Each of these publications taps source matese 
w'tch are beyond the scope set by Lord McNair in limiting his docunc « 
lav.ely to the Opinions of the Law Officers. 

Veluable as are the International Law Opinions, there is still room fo: ` 
oficial British Digest of International Law, and international lawyers v ` 
welcome the news that such a compilation is currently being prepar.: 
Wh-ther such a Digest could include the verbatim full-length reports `’ 
Lerd MecNair’s volumes may be doubtful, and it seems likely that his ve 
anes will remain unique. 

Distinguished by the highest standards of editorial excellence. beaut 
fully printed and fascinating to read, International Law Op'nioxs is c> 
of 41° 1a0st important collections of source materials on international b> 
*ə ¢ ypear during this century. 


HERBERT W. Bricos 


Dirsiio Internazionale. I. By Angelo Piero Sereni. Milan: Dcit. A 
Gluffié, 1956. pp. xxxl, 232. L. 1600. 


Angelo Piero Sercni, an American practicing attorney-at-law in Ne 
York City and an Italian professor of international law, presents in ti: 
hook under review the first part of his Treatise on Internetional Law 
Th's first part gives an historical introduction on the development of i: 
ieruational law and its science and treats three fundamental pvoblems: ti 
‘atcrvational community, the sources of international law and the relatior 
ety ven international law and municipal legal orders. 

Let us state at once that the volume is an execllent work. Methoc.ologi- 
cally it is, as this writer has long advocated, based on a combination of tle 
Continertal method of theoretical investigation and full use of the whoic 
Jitersture in all the principal languages with a full research into the practice 
uc states and of relevant national and international court decisions. Th29- 
vetieslly, the author correctly stands on the basis that positive law is a no- 
aative phenomenon involving what should be rather than what is, that the 
orecatation must maintain a sharp distinction between the statement of 
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the rules of international law actually in force and criticism of such law, 
or proposals de lege ferenda. He fully accepts Kelsen’s theory of legal 
imputation, of the completeness of the international legal order, so that an 
international judge, like a national judge, is not allowed to arrive at a 
non liquet in a case before the court. He recognizes that international law, 
like all law, regulates in the last instance human conduct and cannot regu- 
late anything else, although individuals are, under the present international 
law, not immediately but only mediately bound. It is therefore clear that 
the author, with one great exception, stands close to the ‘‘ Vienna School’’ 
and often particularly close to formulations made by this reviewer. 

The book invites a full and friendly discussion on all points of agreement 
and disagreement; but only a few remarks can be made within the frame- 
work of a book review. This reviewer, for instance, entirely shares the 
author’s position and arguments against the denial of the legal character 
of international law; he is entirely in agreement with the author’s pages on 
the nature of customary international law, and shares his stand against so- 
called ‘‘ American International Law.’ This reviewer also agrees with the 
author’s statement of the universality of the present-day international 
community, of which all states are necessary members, so that no state can 
withdraw from the international community; that international law came 
into being long before 1648 through the decentralization of the medieval 
res publica christiana of Europe; and that even since 1914 there has been 
no real break in the development of international law which even today 
is still basically the law of the society of sovereign states. 

On the other hand, the reviewer has some reservations: It cannot be said, 
for example, that the Islamic world of the Middle Ages, or later, was part 
of the international community. We give greater importance to the year 
1914; we affirm the existence not only of far-reaching transformations, but 
also of a crisis of international law at the present time. Theoretically we 
cannot accept the author’s dictum that rules of international comity or of 
international morality are ‘‘not obligatory’’; they are merely not legally 
obligatory, for the rules of law constitute only one type of norms. 

There is one fundamental position from which this reviewer must dissent 
emphatically: Even Sereni could not free himself from the dualistic con- 
ception which has held the whole Italian School of international law with- 
out any exception under its domination and constitutes today its chief 
weakness. Even Italian international lawyers have recognized the un- 
tenability of dualism and have tried to reform it while still retaining it. 
But Balladore Pallieri’s essay in this direction was not successful, and a 
recent radical attempt at reformation by Arangio-Ruiz led to absurd re- 
sults. The ‘‘realism’’ of the practice of states is invoked; it is paradoxical 
to see that the dualists rely for justification on dicta of international courts, 
dicta which most clearly refute this doctrine. The latter has often in fact 
a strong feeling of nationalism as its real basis; but Sereni correctly recog- 
nizes that the states are subordinated to international law. It is further 
incorrect to state that the primacy of international law, as defended by the 
‘Vienna School,’’ means that a municipal law which is contrary to inter- 
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u tiora] law is automatically invalid. On the contrary, the ‘Vicia 
41 ool’? admits that such conflicts are perfectly possible, but th. t they i cc 
crly provisional, since a procedure provided by international law elicv’s 
solution of the conflict; and this conflict, as the practice of internatio™-1 
cwarts shows, has always been solved in favor of international law, as 5^ 
surva-ordinated law. Fully to refute the thesis of dualism would, -° 
course, demand a study: here we refer only to the brilliant pages rees“ w 
written by Verdross (Völkerrecht (1953), pp. 61-72). 

This dualistic theory radiates into many other parts of the hook aid Ir: j~ 
toc author to positions which cannot be accepted; that is the real ree. 
why he rejects the thesis of the primitiveness of international law; vi», 
avccrding to the author, an individual under present-day internationa woy 
coc never be a bearer of international rights and duties. We note he's 
thet, in discussing the Nuremberg Trial, he argues that Germany by her ur 
cor-ditional surrender consented ; that is untenable; Germany never surrey 
dered uneonditionally ; the surrender, as the Allies insisted, was made on y 
by the German High Command, a purely military act. His dualism cx- 
plains why he arrives at the conclusion, for instance, that the interval ley 
of the United Nations ‘‘is not international law.” That is why he secs 
the international treaty a very particular source, corresponding to statu ’ 
plus contract in municipal law. But the municipal contract is cqually = 
meens for the production of rules; one must clearly distinguish betws: : 
gencral abstract, and individual concrete norms. The treaty, like the zo - 
tract, often produces only concrete norms; on the other hand, modern lax ` 
law knows municipal contracts which lay down general abstract rules. 


Joser L. Kunz 


bi 


Theary and Reality in Public International Law. By Charles De Vissehe . 
Translated by P. E. Corbett. Princeton: Princeton University Pics . 
1997. pp. xvi, 882. Index. $5.00. 


it is evident that the need for an English translation of this voluzac 
is a1 expression of the attention which the distinguished author’s icce, 
nave aroused among students of international law. Professor Corbett həs. 
indeed, achieved an admirable endeavor of translation meriting the appre 
ciation of the English-speaking students of international law. 

da: substance this work is a well-regulated inquiry into the relationship i 
mternational affairs between legal norms and power polities. Throv.chow 
the ‘nquiry Professor De Visscher’s endeavor is characterized by a sy} 
thesis of a remarkable comprehension of international polities and a pro 
round knowledge of international law. The investigation explores fow 
important aspects of the problem. The author embarks upon his study by 
traing the origins, development, and present course of political power. I: 
this dircetion he throws light upon the development of two rival coneep 
‘ious of political power: first, the conception which perceives political vower 
as a publie service and regards it as the instrument of human purposes: 


1 Original French text (1953) reviewed in 49 A.J.I.L. 106 (1955). 
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and the other conception which upholds the absolutist idea of the state as 
self-sufficient and an end in itself. 

The second part of the book is devoted to a consideration of the relations 
of power and law in international relations. Diplomacy is the means 
through which competition, which is the normal relationship between states, 
asserts itself. Thus conceived, political notions are steered in the direc- 
tion of action and achievement, which necessitates the calculation of pos- 
sibilities and the assessment of the power of rival states. The maxims of 
positive international law are the expression of a transitory equilibrium of 
these forces. 

In the third and most extensive part Professor De Visscher analyzes the 
points of tension between power and law in positive international law. He 
reveals the existence of the problem, discussing how the theories which pro- 
pose the formal completeness of international law serve only to keep the 
issue out of sight. 

In the fourth and last part of the book the author concerns himself with 
an examination of the judicial settlement of disputes. In this direction 
the author regards as significant the pointed insistence of the International 
Court of Justice in basing its jurisdiction upon the consent of the parties 
concerned. It appears to Professor De Visscher that the Court is more con- 
cerned in establishing its jurisdiction upon a firm basis than in enlarging 
its Jurisdiction. 

This book is not easy for the beginner in international law to read, for 
it presupposes on the part of the reader a considerable knowledge of the 
subject. Nevertheless the work is of great value to the international lawyer 
and merits close study. The work presents a realistic approach in the field 
of public international law and thus sets up a new and valuable trend in 


this discipline. ÀBDUL Aziz Sam 


Transnational Law. By Philip C. Jessup. New Haven: Yale University 
Press, 1956. pp. 118. $3.00. 


This is a delightful little volume which the scholar will read with the 
same pleasure and profit with which he read A Modern Law of Nations, 
published some years ago, in which Professor Jessup sought to show us the 
gaps in the traditional law and the new fields into which it was necessary 
to extend the law in the period of reconstruction following the war. 

“Transnational Law’’ is a novel title. The author finds that ‘‘interna- 
tional’’ is inadequate to describe the problems of the ‘‘complex interrelated 
world community’? which do in fact transcend national boundaries. 
Transnational law is thus taken ‘‘to include all law which regulates actions 
or events that transcend national boundaries’’; and transnational situations 
may thus involve ‘‘individuals, corporations, states, organizations of states, 
or other groups.”’ 

Whether it is wise to abandon the traditional term ‘‘international law,” 
actual and de lege ferenda, is a practical rather than a legal question. 
Clearly, we are dealing with relationships that call for regulation; and it 
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i, ~ matter of lesser consequence whether the term ‘‘interna‘ional lev’ 
ti he veserved for the field of relations in which states feel hewiscives : 
L«.2z1ea to act by reason of custom or treaty, and a new term ‘‘transiatic: nl 
lan.” ereated to deseribe the wide variety of economic, social, and riy `i 
p. ssuces that actually do lead nations to act without the legal obligat: 
t;u.os0. It is a bit challenging, however, when Professor Jessup sug: > 
v, vay of illustration that if the United States seeks to meet the ues- 

a ‘itseular country because we fear that the Soviet Union will do s9 ùu 

{d> not, the pressure that leads us to do so may have the same pract.. 

a “oct “as if there were an international legislature which made such sugi’, 
tccally obligatory.” 

o interesting and provocative is the first chapter, bearing as its (~ 
“Vine Universality of the Human Problems,” that the reviewer wishes t°- 
‘I, chapter could have been twice as long to make room for a dozen me 

‘iamas, as they are called, illustrating the parallels between hum: 
3. ileras at the different levels of human society. The two sueseedi:: 
“lr aters are more technical, one discussing ‘‘The Power to Deal with t . 
P hlems,’’ that is, the jurisdiction under which they fall, end the oto ~ 
‘“t1a Choice of Law Governing the Problems.” Both chapiers oper o 
na vistas on the ways and means by which a solution of the problems « 
‘““vansnational law” can be found if we look about us and recognize t 
range both of jurisdiction and of law actually being made cffective r~ 
aro now. 

Wnai the public at large needs, and perhaps scholars as well, is to hay > 
sone of the mystery taken out of international law, and that is precise! v 
‘i. the present slender volume does for us. For it makes clear the mui: 

‘1 “y of human relationships that call for regulation and that are « 
t+ ‘y regulated not by formal treaties and conventions, such as corsti.s4 
‘he ~ubstanee of international law in the strict sense, but by inforzal ¢ 
ranoments at lower levels, if they may be so described—executiv; dev 
sicnis, decisions of courts and of administrative tribunals, decisions of o 
vanwations of a specialized character, and the acts of other agencies of a> 
of «al and unofficial character. Much more exploration and analysis v: 
weli to be done, as Professor Jessup warns us, before we are ready fo 
‘so ;rnmental action; and who is to chart the way in this task of explore 
tion end analysis if it be not the scholar? The present volwie has give - 
hin g good start. 


C. G. Fexwick 


Proposals for Changes in the United Nations. By Francis O. Wilcox am 
Carl M. Marey. Washington: Brookings Institution, 1955. pp. E87 
Irdex. $5.00. 


This is the second volume in the Brookings series on the United Naticrv. 
ft xil be of special interest because of its authors. When making tn 
stu, Mr. Wilcox was Chief of Staff of the Foreign Relations Committe: 
f tac Senate and Mr. Marcy was Committee Consultant. Subsequently 
‘Ir Wilcox has become Assistant Secretary of State for International Ov 
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ganization Affairs and Mr. Marcy has succeeded him as Chief of Staff to 
the Senate Committee. It may be assumed that these men have unusual 
insight into the potentials of United States policy on the subject about 
which they have written. 

The book first reviews the various means available for Charter review and 
the history of the movement. It then proceeds with detailed discussion of 
various changes that have already taken place with respect to the basic 
purposes and processes of the United Nations as well as the alternate and 
additional proposals for change that have been made. The authors cover 
both official and unofficial proposals and weigh their likely impact on the 
United Nations system, the United States and other U.N. Members. In 
this way they cover proposals relating to (a) the bases of the U.N. system, 
including its general character, its scope, and qualifications for member- 
ship; (b) the maintenance of peace and security, including peaceful settle- 
ment of disputes, collective security action, an international police force, 
and the regulation of armaments; (c) the promotion of the general welfare, 
including economic, social and humanitarian affairs, non-self-governing ter- 
ritories and the trusteeship system; (d) general organizational structure 
and administration, including membership and voting in the Security 
Council and in the General Assembly, the jurisdiction of the International 
Court of Justice, the functions, organization and status of the Secretariat, 
and budgetary and financial problems. 

The authors point out that many of the suggestions considered could be 
brought about without Charter amendment. Many changes have thus been 
made by interpretation and practice, others could be made by agreements 
not involving Charter revision. While admitting the dangers involved in 
the extremes of loose and strict construction, the statement is made that 
‘*there is considerable room for gradual growth and development’’ in an 
evolutionary process accepted by the great majority of Members. It is 
pointed out, however, that public attention, in the event of a conference, 
will be centered on Charter amendment proposals. 

The point is made but not emphasized that the Charter can be amended 
at any time without recourse to a general conference. (The reviewer feels 
that this possibility is not adequately analyzed.) It seems apparent that 
the authors sympathize with the view of Secretary of State Dulles that ‘‘the 
advantages of a review conference exceed the possible disadvantages.’’ 

The concluding chapter of the volume, on the problem of achieving 
change, is worthy of particular scrutiny because of the official rôle played 
by the authors in the development of United States policy toward the 
United Nations. Here they give weight to changing world conditions that 
create serious questions as to both timing and method of achieving any de- 
sirable Charter changes upon which there might be agreement. Citing the 
extreme views regarding revision of the Charter either to strengthen or to 
weaken it, the authors state that few specific proposals can be said to have 
widespread support. They do not expect such support to develop, however, 
until proposals are made more specific, and point out that if changes are 
to be made, a time for such specification must come. To help bring this 
about, the authors proposed that the Tenth General Assembly take the ‘‘one 
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‘tc? cyportnnity (under Article 109 of the Charter) to agree to a revs 
ec’ ‘orcnee by a simple majority vote, with the ingenious proviso tket e 
{i- 2 aid place of the conference should be considered by the wei 
A.-tmbly in 1957, This was the compromise voted by the lOth Geri ` 
A :mbly. By foreshadowing this delay of a decision on a Chev: 
ce f-rcnee the authors strengthen their point that the United States 

‘zi: cect many of the significant developments in the U.N. system. 

“be weakness of the volume is its generality of conclusions. While i 
e1*cors make the case for pushing toward greater specificness of provos’ 
fev Charter revision as necessary to any desirable changes, they do 
cae vtly contribute to this end. Perhaps their main intent i, to heh : 
vey opinion in favor of some form of ‘‘ package deal’’ to strengthen >. 
U ted Nations. It is indicated that such bargaining might favorably 
vide with respect to a universal agreement to come to the aid of vici» 
of esgrossion by a two-thirds vote of the Assembly, three permanenti mo. 
ner. of the Security Council agreeing, with the signatories neming in a 
veneo the specific military components they would contribute to a pow’ 
force. Trading possibilities are also projected with respect to werte 
voting in the Assembly, particularly concerning financial contributions i 
pev ally if the ‘‘voluntary programs’’ were to be absorbed into the regni > 
U.N. budget with some formula for contribution ceilings beine establis!y i 
Corsiderable light is thrown throughout the book on these and other ne 


gaining possibilities. 
3 8 p ANNE HARTWELL JOHNSTONT 


Le Suisse et les Nations Unies. By Jacqueline Belin. (National Stul.: 
; i International Organization prepared for the Carnegie Endowment f 
.. rernational Peace.) New York: Manhattan Publishing Co., 1856. 1 
1:0. Index. $3.00. 


Lat: America in the United Nations. By John A. Houston. New York 
Columbia University Press, 1956. pp. 346. Index. $2.75. 


Isrccl and the United Nations. Report of a Study Group of the Hehn 
University of Jerusalem. (National Studies on International Organizi 
‘ion prepared for the Carnegie Endowment for International Pear». 
Now York: Manhattan Publishing Co., 1956. pp. ii, 322. Index. $3.(¢ 


Dermak and the United Nations. By Max Sgrensen and Niels e 
tloagerup. (National Studies on International Organization prepar:: 
“or the Carnegie Endowment for International Peace.) New Yor 
‘danhattan Publishing Co., 1956. pp. xiv, 151. Index. $3.00. 


Swecen and the United Nations. Swedish Institute of International A‘ 
fcivs. (National Studies on International Organization prepared for t` 
Ccrnezie Endowment for International Peace.) New York: Mamnett:. 
Publishing Co., 1956. pp. x, 316. Index. $3.00. 


“hig series of studies is, or will be, obviously, of great value to stndert 
of international relations and international organization. The Carnegic 
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Endowment is to be warmly thanked for sponsoring and financing this 
enterprise. 

It is too early to appraise the total result of this program. These first 
five items are excellent in quality and drafted and edited in excellent style. 
They vary considerably in significance, however. The volumes on Latin 
America, Denmark, and Sweden are unsensational, although useful and 
somewhat optimistic. The two volumes on Switzerland and Israel raise a 
number of more controversial questions. It must be said that they are 
treated with remarkable sanity and good sense, especially in the case of the 
volume on Switzerland. 

It is also obvious that writing the volumes on the rôles played by the 
United States, the Soviet Union, Great Britain, France, and similar Powers 
(Japan, Italy, Brazil), will be a much more difficult job, and a more impor- 
tant job. It is not to be supposed that the easiest cases were selected first 
in designing this series, but the fact is that the most difficult cases remain to 
be treated. It still stands true that the crux of United Nations success or 
failure—as in the case of the League of Nations—depends upon the action 
or failure of action of the more important Member States. 

Pirman B. POTTER 


The Council of Europe. By A. H. Robertson. Foreword by Guy Mollet. 
New York: Frederick A. Praeger, Ine., 1956. pp. xiii, 252. Index. 
$7.75; 42 s. 


The European Coal and Steel Community: Experiment in Supranational- 
ism. By Henry L. Mason. The Hague: Martinus Nijhoff, 1955. pp. 
xii, 153. Index. Gld. 8.50. 


These studies of two of the lesser-known international organizations il- 
lustrate, each in a very different way, the enormous practical difficulties 
in the way of effective integration of the political and economic policies of 
national states. Both books demonstrate that it is not the will toward in- 
ternational co-operation which is lacking nor the necessary knowledge and 
skills that are unavailable. Rather it appears that the staggering complexi- 
ties of detail and the routine business of discovering the answers to the 
day-to-day questions concerning the operations of these organizations are 
the major barrier to increased international co-operation. In short we are 
shown that any advance in international organization is secured at the 
price of someone’s assuming and dealing effectively with a veritable moun- 
tain of what is sometimes disparagingly referred to as ‘‘paper work.” No 
amount of good will or good faith on the part of the states participating in 
such an effort can diminish this task. TI will or bad faith on the part of 
the participants renders the task not only virtually impossible but well- 
nigh intolerable to those who must perform it. 

Yet it is this ‘‘submerged portion of the iceberg,’’ this unexciting, un- 
publicized, grinding labor, which renders the whole system of international 
organization so valuable to the nation-states that, at this stage, they prob- 
ably could not abandon it if they would. 
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~tucies like these have a value far beyond their usefulness as scursos , 
irf ymation on the structure and achievements of the specifie orgeu-zaiin -~ 
with which they deal in that they bring to relative outsiders a roalizetir s 
of the existence and nature of this hidden value of internaticnal organ‘ >- 
tion, Hither, or preferably both, of these books are highly recommend: ' 
us reading matter for those who criticize international organization: 
‘*dobating societies,’’ or alternatively those who regard some kind oʻ w: 
zcvernment as a panacea for the world’s ills. 

‘Che teacher or serious student of international organization will Ani 
eier volume all he will ordinarily need to know about either organizati; 
Me Robertson’s study of the Council of Europe is also rev ardins fis ` 
th: simpler standpoint of pleasurable reading. As seems ofca to ve +: 
heppy lot of British scholars, he has proven again that te results ` 
sen larship need not be concealed in excessively dull books. 

LAWRENCE W. Wanswortt: 


Annuaire Européen (European Yearbook). Vol. II. Published under ih 
a ispices of the Council of Europe. The Hague: Martinus Nijhofi, 192: 
“^, xx, 727. Index. Gld. 35.00. 


The joint editors of this series, Drs. Bart Landheer and A. H. Robertso. 
in two yearbooks have not been able to keep up with the movement ‘or in 
intezration of Europe. The first volume, in addition to broad general am 
special articles, included the documents of eight activities. This secon 
„olume, with special articles on particular activities and two on Americ 
nad Soviet views on European integration, adds the documentrtion o 
seve? more activities, with a continuation of the chronology anil acts o? ++ 
irt eight. The editors intend to make their yearbook a record cf Er ri. 
peun integration in a strict sense and therefore are giving precedence ie 
(heag developments that are wholly Continental. For this reason tbey have 
not yet paid attention to the North Atlantic Treaty Organization, D caus. 
of its extra-uropean impact, or to the European operations o/ the Unise: 
Nations and the specialized agencies with European seats. 

Articles in this volume, aside from that on American policy, Ly Vi. 
Micheles Dean, and on Soviet views, by Max Beloff, are con:ributeo t, 
officials, A summary of the decisions of the Court of Justice of the Na 
ropean Coal and Steel Community is provided by Albert van Houtie. i- 
Registrar. The Saar case is reviewed by the Council of Europe rapporter. 
sL van Naters, the Balkan Pacts by Djura Ninčić of Yugoslavio, i) 
Nordie Council’s record by Gustav Petrén of the Swedish delegation. Ilis 
torical papers on the creation of Western European Union by A. H. Robert 
son cnd on the political problem of European defense in the Council oi 
urope by its Secretary General, Léon Marchal, are forward-looking. Nev, 
sets of documents are supported and explained by three articles: on th: 
wurepean Payments Union of the Organization for European Econom’: 
Co-operation by Yves Biclet; on Benelux by its late Secretary General 
i.J.E.M.U. Jaspar; and on the International Statute on the Navigation oi 
tae Rhine by H. Walther, Secretary General of the Central Commission. 
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New documentation covers the International Commission on Civil Status, 
the Customs Co-operative Council, the European and Mediterranean Plant 
Protection Organization, and the Conference on the Co-ordination of Air 
Transport in Europe, in addition to the three also dealt with in articles. 
It is clear from the chronologies preceding the documents of the 15 activi- 
ties so far dealt with in the yearbook that more institutions are developing 
and that some of them will at least approach the supranational. 

Denys P. Myers 


Die Pariser Verträge. Edited by Heinrich Brandweiner. Berlin: Aka- 
demie-Verlag, 1956. pp. xvi, 965. DM. 22. 


In this massive, leather-bound volume, obviously published in East 
Berlin, the author edits the complete texts of the Paris Agreements of 1954 
in German, English and French. So far, so good. But his ‘‘Introduc- 
tion” (pp. 3-35) is nothing but a repetition of Soviet arguments and ac- 
cusations, presented in German by a pro-Soviet Austrian writer. 

Joser L. Kunz 


The Legal Status of Aircraft. By J. P. Honig. The Hague: Martinus 
Nijhoff, 1956. pp. viii, 214. Bibliography. Index. Gld. 12.50. 


Problems of the legal status of aircraft in international law, and particu- 
larly that of jurisdiction over crimes committed on board aircraft, are cur- 
rently attracting the attention of the Legal Committee of the International 
Civil Aviation Organization and of other bodies concerned with the devel- 
opment of international air law. The appearance of a good study of these 
problems by an independent investigator would, therefore, be particularly 
timely now. 

Mr. Honig’s book, however, is disappointing, perhaps because he has been 
too ambitious. He has produced a survey rather than a monograph. In- 
stead of confining himself to the topics of nationality and jurisdiction, he 
has attempted, in effect, to cover the whole field of public international air 
law, and large chunks of private air law as well, including such matters as 
“the concept of air space,’’ ‘‘freedom of the air,’’ ‘‘development of the 
theory of sovereignty,’’ ‘‘restrictions on air traffic,” ‘‘rights in aircraft” 
(including security titles), and ‘‘civil jurisdiction.” The results are 
superficial and sometimes misleading. It is neither helpful nor accurate, 
for example, to define the ‘‘fifth freedom” of the air as ‘‘the right of an 
airline to take on and discharge passengers at intermediate points along a 
through route traversing a number of countries’’ (page 23). It would 
have been easier and better to quote the actual language of the Chicago Air 
Transport Agreement. Nor is it correct to describe the ‘‘Bermuda’’ type 
of bilateral air transport agreements as ‘‘specifying the frequency of the 
flights and the capacity to be provided” (page 31). The attempted anal- 
ysis of the position of the United States at the Chicago Conference can 
only confuse the reader. The implications drawn from the ownership and 
control clauses in the Chicago Air Services Transit Agreement and Air 
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" -ansport Agreement clearly contradict the language of the elwnses q < 
.- the same page (page 50). 

the important and difficult topie of ‘‘ceivil jurisdiction,’* includia. 

.: oblom of choice of law, is treated in less than forty pages. Need'c« 

soy, the result is inadequate. The topic is covered much bettor, in * 
:-onographie fashion, by de Planta (see review in 51 AJIL, 142 (09> 
14 this and other chapters, the author assumes the desirability o’ 
tormity, and never stops to question or justify this assumption. ^ 
¿ommon among European writers, he completely ignores the existenc. 
rere than 48 jurisdictions with differing laws in the United States enc © u 
conclusions that might be drawn from this faet. In the chapter on zr | 
aal jurisdiction, the author dismisses the concept of concurrent jurisdi:{ u 
without any serious examination of its merits or any attempt to inquire | <s 
‘t3 application to crimes committed on vessels in ports and the results of 
such application. 

The sketehiness of the book and the many inaccuracies largely depi ve 
of value as a general survey of the field. It may be useful, however, 25 
ı guide to Dutch legislation, to which particular attention is paid. 

OLIVER J. Lissttzy’. 


A'r Charter and the Warsaw Convention: A Study in Internahionat 
Law. By Kurt Grönfors. The Hague: Martinus Nijhoff, 1956. ;». 
143. Appendices. Gld. 9.50. 


The framers of the Warsaw Convention of 1929 for the Unification +; 
Certain Rules Relating to International Transportation by Air inteat’ |: 
ly left open the question of the applicability of the convention to “sit s 
arising out of agreements for the charter of aircraft. Despite the inerea 
in the number of such agreements in recent years, the question rem. «d 
ucanswered in the Protocol to Amend the Warsaw Convention, opened «+ 
sicnatare at The Hague in September, 1955, and has not been passed oun + 
the courts. Considerations of policy as well as logie must enter into rv 
attempt to answer it. In the most exhaustive and convineciag analysis si 
tae problem yet published, Professor Grönfors has made a valuable :. 
tribution to the clarification of the issues involved. Particularly erat’ 
ing is his reliance on the purposes of the convention, rather than ou ĉa 
iaterpretation or superficial analogies, as the criterion by which the: > 
plicability of the convention to a large variety of possible situations is tẹ >: 
dctermined. His discussion of the nature of the various types of air ew 
ters will be helpful not only to those concerned with the application of i > 
Warsaw Convention, but also to those interested in other aspcvts of air io ; 

OLIVER J. Lissitzy 


Selected Readings on Conflict of Laws. Edited by Maurice S. Culp. hx. 
Paul, Minn.: West Publishing Co., 1956. pp. xx, 1151. $10.00. 


This is a collection of American writings on conflict of laws corapiled -y 
ecramittees of the Association of American Law Schools and edited 
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Professor Maurice S. Culp, of Western Reserve University, assisted by an 
editorial subcommittee. On more than one thousand pages in the new 
double-space presentation, some eighty articles from the pens of forty-five 
authors, collected from sixteen different law reviews, two casebooks, and 
one collection of essays, have been assembled. These statistical data will 
suffice to show the magnitude of the undertaking which occupied successive 
committees for more than fifteen years. One piece included was written 
as early as 1910, but the bulk of the materials is of recent date. 

Arranged in the order customary in textbooks on conflict of laws, the 
Selected Readings amounts to some kind of a textbook, although wide gaps 
in coverage remain, as is unavoidable for a book with materials not written 
for production of a cohesive work. To the materials reproduced, lists of 
‘* Additional Selected Readings’’ have been added at the end of each head- 
ing. They are valuable bibliographies, at the same time helping in filling 
the gaps. 

The merits of this type of work depend upon the soundness of the selec- 
tions made. No two specialists are likely to agree entirely on materials to 
be selected even for a single topic, yet the joint effort of the committees has 
brought about a selection which can only be praised when the difficulty of 
the task is duly considered. Many of the ‘‘classics’’ have gone into the 
volume and poor material has, on the whole, been kept out. What could 
not be included for lack of space can be found easily through the bibli- 
ographies. 

This reviewer notes with disappointment that no specimen of the writing 
of our first author has been included. Space should have been found for 
an excerpt from Story’s Commentaries, to open the part, ‘‘ General Theories 
and Method.’’ Here was the occasion to acquaint the student with the 
classic early American text. For correction in future editions, an omis- 
sion in the bibliography for the part, ‘‘General Theories and Method,’’ may 
also be noted. Not listed are the two book reviews by David F. Cavers in 
Volumes 56 and 63 of the Harvard Law Review, in which the author quali- 
fied the position taken in his article, ‘‘A Critique of the Choice of Law 
Problem,’’ reprinted in the volume under review. Of course the question 
remains to what an extent the user will turn to the ‘‘ Additional Selected 
Readings’’ listed. In this connection, the wisdom of attempting to cover 
‘‘ General Theories and Method”’ through a few articles may be debatable. 
While this reviewer finds rio fault with the selections made, because of the 
risks involved in influencing in a difficult area where influence should be 
avoided, he would have favored omission of materials on ‘‘General Theories 
and Method’’ altogether. The volume would have been no less desirable 
with the omission. 

With this general reservation, the contribution made to the study of con- 
flict of laws through the Selected Readings cannot be overrated. The study 
of this difficult field requires more than the best casebook can furnish. 
Through the availability of this book with first-rate readings the efforts of 
teacher and student are greatly facilitated. The book will have an im- 
portant rôle in instruction. While in the first place designed for law 
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‘- “oc! use, it will also be welcomed by the practitioner as an exeeflenc col 
ation and because of the useful bibliographies. 

The volume will be of special value to the foreign conflicts specialit n 
‘rested in American law but located at a place where American law rev: 
2'e not available. With its more than eighty articles the work repre. +- 
a major library on American conflicts law. With these material. a. ? 
i textbook, the Restatement, and a good casebook, the foreign spe wo s 
«in work quite satisfactorily in American conflicts law. This side cu st 
o» the production of the new volume which, it is hoped, the libro im 
cwoad will duly notice, is particularly gratifying in a field where iut : 
“tional co-operation and comparative law work are of vital importance: 

The thanks of the profession go to the many who made themselves avi ii 
erle for the accomplishment of this major undertaking, of which the sp- 
toring Association of American Law Schools can be proud. 

Kurt H. NADELMANS 


BOOKS RECEIVED * 


arcuate Suisse de Droit International. Tome XII, 1955. Zürich: Polygraplis wr 
Verleg, 1956. pp. 304. Fr. 29.10. 

Brazil, Ministry of Foreign Relations. Opinions of Legal Advisers of the MiX. a of 
torega Relations (in Portuguese). Vol. 1: 1909-1912. Rio de Ja: ciro: Mina’! © 
das Relações Exteriores, 1956. pp. xi, 165. 

Cacmaudrei, Piero. Procedure and Democracy. New York: New York Univer: «x 
Press, 1956. pp. xv, 104. $4.50. 

Cu.aré, Louis. La Protection des Droits Contractuels Reconnvs par l'es Ltats à + es 
_.trargers AVException des Emprunts, (Cuadernos de la Catédra ‘Dr. James Bro 2 
svott.’?) Valladolid, Spain: University of Valladolid, 1956. pp. 133. Index. 

Fe ieten, Clyde. International Government. (3d ed.) New York: Ronald Press ¢- 

957. pp. xxii, 665. Index. $6.50. 

F. her, Georges. L’Energie Atomique et les Etats-Unis. Droit Interns et Drot T 
- ationale. (Bibliothèque de Droit International, Tome I). Paris: Tnorainte Génir & 
c` Droit ct de Jurisprudence, 1957. pp. 408. Index. 

Fryot, J.-L, et J.-Y. Calvez. Politique Economique Régionale en Grande Bretar” 
Paris: Librairie Armand Colin, 1956. pp. xv, 294, 

Indian Council of World Affairs. Revision of the United Nations Chartere A By.. 
pasiunte New York, London, Madras: Oxford University Press; New Delhi: Tv! ù 
Council of World Affairs, 1956. pp. vi, 144. Index. $1.70; Rs. 6/5. 

Tetitvto di Diritto Internazionale e Straniero, Université di Milano. Comu.icazio-: r 
Stidi Vol. VII Milan: Dott. A. Giuffrè, 1956. pp. iv, 796. 1.4500. 

df.71, Osear, and John D. Lewis. Against the Tyrant. The Tradition and Theovi; .* 
Tyrannicide. Glencoe, Ilinois: The Free Press, 1957. pp. xii, 288. Index ‘5° ° 

Kiny, Audor. Daring Diplomacy. The Case of the First American Ultimatum. Min - 
apolis; University of Minnesota Press, 1957. pp. xii, 246. Index. $5.00. 

Leun, Rudolf (ed.). Internationales Recht und Diplomatie. Vols. 1-2, 1950. Ir 
burg: Verlag Girardct & Co., 1956. pp. 175. DM. 18. 

Malory, Walter H. (ed.) Political Handbook of the World, 1957. New York: Harp : 
& Bros. for the Council on Foreign Relations, Inc., 1957. pp. viji, 227, Index. $82. 

MDkus, Jozeph A. La Slovaquie dans le Drame de l'Europe. Histoire Pelitig.e de 19 © 
41950, Préfoce de Paul Lesourd. Paris: Les Tes d’Or, 1955. pp. ix, 475. Indi: 
o 1,350. 


* Montion here neither assures nor precludes later review. 


454 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


Palmer, Norman D., and Howard C. Perkins. International Relations. The World 
Community in Transition. (2d ed.) Boston: Houghton Mifflin Co., 1957. pp. xxxvi, 
870. Index. $7.00. 

Paolini, Fulvio. 4A Dieci Anni dal Processo di Norimberga. La Sua Giustificazione. 
Bologna: Capelli Editore, 1956. pp. 129. I. 1000. 

Sady, Emil J. The United Nations and Dependent Peoples. Washington: Brookings 
Institution, 1956. pp. viii, 205. $1.50. 

Soward, F. H., and Edgar McInnis. Canada and the United Nations. (National 
Studies on International Organization prepared for the Carnegie Endowment for In- 
ternational Peace and the Canadian Institute of International Affairs.) New York: 
Manhattan Publishing Co., 1956. pp. xi, 285. Index. $3.00. 

Bteppuhn, Diether. Der Beobachter. Seine Stellung und Seine Bedeutung in der In- 
ternationalen Organisation. Karlsruhe/Baden: 1956. pp. v, 130. Index. 

Sweden. Institute of Public and International Law. Sveriges Kommunallagar, 1957. 
Med Därtill Hérande Föreskrifter. Stockholm: P. A. Norstedt & Söners Forlag, 
1956. pp. xvi, 951. Index. 

Tanner, Vaino. The Winter War. Finland against Russia 1939-1940. Stanford: 
Stanford University Press, 1957. pp. x, 274. Index. $5.00. 

Union Internationale des Avocats. Arbitrage International Commercial. Rapporteur 
Général: Pieter Sanders. Paris: Dalloz et Sirey, 1956. pp. 483. Fr. 2700. 

Wightman, David. Economic Co-operation in Europe. A Study of the United Nations 
Economic Commission for Europe. (Published under the auspices of the Carnegie 
Endowment for International Peace, European Center.) New York: Frederick A. 
Praeger, Inc.; Toronto: British Book Service (Canada) Ltd., 1956. pp. xii, 288. 
Index. $5.00. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, November, 1956 (Vol. 42, Nu. 11). Thes + 
of Law: Its Status in the Modern World (pp. 1015-1018, 1090), Sir Reginald! 
Manningham-Buller; As Between Friends: The Common Law Man (pp. 1019-1 °° 
1093), Sir Edwin Savory Herbert; The Task of Waging Peace: The U.N. Balonee Sizi 
after Eleven Years (pp. 1027-1031), Henry Cabot Lodge, Jr. 

——, December, 1956 (Vol. 42, No. 12). International Law: Unification of Priim: 
Lroperty Laws (pp. 11385-1138, 1180-1184), Clifford J. Hynning. 

AMERICAN POLITICAL 8OIENCE Revirw, December, 1956 (Vol. 50, No. 4). The Orig.n2 
of the Present Japanese Constitution (pp. 980-1010), Robert E. Ward; A Nete on 
Pervisio. of the Constitution of the Fourth Republic (pp. 1011-1022), Roy Macridis. 

ARCHIV DLS OFFENTLICHEN RECHTS, December, 1956 (Vol. 81, Nos. 3"). Der hevi se 
Stand des deutschen Staatsangehorigkeitsrechts (pp. 265-300), Walter Sehiitzel; 17e 
Stoatsa yehorigkheit in den deutschen Bundesländern (pp. 300-341), Gerhard Uofm:-; 
Eingrife in das Eigeatum in Zuge der Umgestaltung geselischaftlicher Verhalirs. - 
Zur Lehre vom Eigentum, der Enteignung und Entschädigung (pp. 342-422), Ers 
Kuoll; Beamtentum und Staat im heutigen Frankreich (pp. 423-448), Raymord Janet; 
Verwalt s:gsyerichtsbarkeit und Justiz in Frankreich (pp. 449-466), Heino Ledo... 

Arcniv prs VOLKrRRECHTS, November, 1956 (Vol. 6, No. 1). Le Secrétariai :: 
UVOrganisation des Nations Unies (pp. 1-40), Georges Langrod; Ona'sis’ Walfins¢ 
utd der volkcrrechtliche Begriff der Hoheitsgewdsser (pp. 41-50), José Luis de Aaa 
yega; Zur Frage der Relativitét des Kriegsbegriffs (pp. 51-55), Helmut Rampf; 1u 
vollerrechtliche Bedevtuag der Bandung-Konferenz (pp. 55-61), Wolfgang Ab: ndrot.: 
Tagung des Institut de Droit International in Granada 1956 (pp. 31-63), Walec 
Schintzel. 

Tra; BULLETIN (Bonn), February 7, 1957 (Vol. 5, No. 5). No Compromise on Bic 
ders (pp. 1-2, 6-8), Heinrich von Brentano; Europe and Her Giant Neighoorrs (o. 
4-5), Josof Siemer. 

---, Fobruary 28, 1957 (Vol. 5, No. 8). Community of Europe: The Treaties on t 
Coninon Market and the Europcar Atomie Community (pp. 1-2), Heinrich von Brenta: o 

—-~-, March 7, 1957 (Vol. 5, No. 9). Adenauer Answers Bulganin (pp. 1-2). 

CASE AND COMMENT, November—December, 1956 (Vol. 61, No. 6). Man and Law’: 
Space (pp. 12-20), John Charles Hogan. 

Caucasian Review, 1956 (No. 3). Anti-American Propaganda in Sovict Armena 
(pp. 20-34), E. Alexander; Revolution and Sovietization in the Northern Cauca:: s 
(pp. 45-53), P. Kosok; The Persecution of the National-Religious Traditions of t.: 
Moslems in the USSR (pp. 69-76), G. Feizulin. 

JOLUM3IA Law Revirw, December, 1956 (Vol. 56, No. 8). The Treaty Makers ozu 
the Law Makers: The Niagara Reservation (pp. 1151-1182), Louis Hcakin; Pacife > 
must be Result of Specific Training to Allow Naturalization (pp. 1233-1236). 

-~--, January, 1957 (Vol. 57, No. 1). Arthur Nussbaum, the Picacer of Iate 
naticnal Commercial Arbitration (pp. 8-10), Martin Domke; On the Vocation of tke 
International Law Commission (pp. 16-51), Julius Stone. 

LA COMUNITÀ INTERNAZIONALE, October, 1956 (Vol. 11, No. 4). Storia del Petrolio c: 
Persia (pp. 595-619), Laura Veecia Vaglieri; Verso una Modifica del Sistema Rappre- 
sentative degli Stati nelle Nazioni Unite (pp. 620-636), Luis Garcia Arias; L’/mpieg:: 
dell’ Energia Nucleare a Scopi Pacifici (pp. 637-650), Giovanni Kojanec. 

Der Donavraum, 1956 (Vol. 1, Nos. 2-3). Gsterreich-Ungarn und das politisch” 
Strukturproblem der europdischen Volkerfamilie (pp. 89-101), Hugo Hantsch; Di: 
vertragliche Basis der multinationalen Föderation (pp. 102-109), Rudolf Wieror; Dis 


465 


456 THE AMERICAN JOURNAL OF INTERNATIONAL LAW {Vol. 51 


Gestaltung des Donauraumes und die kroatisch-serbische Frage (pp. 110-124), Josef 
Matl; Kommunistische Nationalitatenpolitik in der Slowakei (pp. 125-142), Ferdinand 
Duréansky; Das Wojwodina-Problem (pp. 143-152), Adalbert Karl Gauss; Kroatiens 
Landwirtschaft im Verhältnis zum Donauraum (pp. 153-163), Jure Petričević; Die 
Jugoslawische Schiffahrt (pp. 164-167), Anton Lipovšek; Österreichs militärische Lage 
(pp. 168-173), Paul Wittas; Seipel und Südtirol (pp. 174-178), Franz H. Riedl. 
Evropa Arcuiv, November 20/December 5, 1956 (Vol. 11, Nos. 22-23). Die 
Herbstkrisen von 1956 im Spiegel des Europa-Archivs (pp. 9309-9311), Co.; Die verges- 
sene Revolution. Gedanken zur europäischen Sicherheit in der gegenwärtigen Weltkrise 
(pp. 9311-9316), Wilhelm Cornides; Die Tragödie des ungarischen Volksaufstandes 
(pp. 9337-9354), Curt Gasteyger; Die Ereignisse in Ungarn und die sowjetische Def 
nition der Aggression (pp. 9355-9360), Dietrich A. Loeber; Der neueste kriegsrechtliche 
Entwurf des IKEE gum Schutz der Zivilbevilkerung (pp. 9361-9368), Eberhard 
Spetzler. 
, December 20, 1956 (Vol. 11, No. 24). Die Suezkanal-Krise in arabischer Sicht 
(pp. 9409-9414), Edward Atiyah; Das Israelisch-Arabische Problem (pp. 9414-9416), 
A. Parshan; Grossbritannien und Suez (pp. 9417-9428), D. ©. Watt; Frankreichs 
Haltung in der Suez-Krise (pp. 9429-9432), Jacques Vernant; Zum Gestaltwandel des 


britischen Weltreichs. Vom Empire zum Commonwealth (pp. 9433-9440), C. E. Carring- 
ton. 








, January 5, 1957 (Vol. 12, No. 1). Die kanadische Aussenpolitik seit dem 
Zweiten Weltkrieg (pp. 9495-9502), F. H. Soward; Die Verhandlungen awischen Ost 
und West über die Berliner Blockade von Mai bis September 1948 (pp. 9503-9512), 
C. H. Pegg. 

——, January 20, 1957 (Vol. 12, No. 2). Die kanadische Aussenpolitik seit dem 
Zweiten Weltkrieg (pp. 9543-9552), F. H. Soward; Europas Stellung im Weltkapital- 
verkehr (pp. 9553-9559), Lutz Köllner. 

——, February 5, 1957 (Vol. 12, No. 3). Auswirkungen der Einbeziehung neuer 
Mitglieder in die Organisation der Vereinten Nationen (pp. 9587-9598), Erie Stein. 

FOREIGN AFFAIRS, January, 1957 (Vol. 35, No. 2). Reconstruction of an Alliance 
(pp. 173-183), Geoffrey Crowther; The West in Disarray (pp. 184-190), Paul-Henri 
Spaak; The Crisis in the Soviet Empire (pp. 191-200), Henry L. Roberts; Foreign 
Policy in Presidential Campaigns (pp. 2138-224), Dexter Perkins; Britain and the 
Common Market (pp. 225-237), Roy Harrod; Nuclear Plenty and Limited War (pp. 
238-256), James E. King, Jr.; Too Slow or Too Fast? Political Change in African 
Trust Territories (pp. 295-310), Vernon McKay; ‘‘The Unanimous Revolution’’— 
Russia, February 1917 (pp. 320-333), Sir Robert Bruce Lockhart; The Decision to Use 
the Atomic Bomb (pp. 334-353), Louis Morton. 

FOREIGN SERVICE JOURNAL, December, 1956 (Vol. 33, No. 12). ‘‘The Sues Canal 
Problem’’ (pp. 24, 46), William R. Tyler. 

, January, 1957 (Vol. 34, No. 1). The Racial Factor in International Relations 
(pp. 21, 37, 46-47), W. R. Crocker; The Hashimite Kingdom of Jordan (pp. 24-25, 
43, 47), Taleott W. Seelye. 

——, February, 1957 (Vol. 34, No. 2). Three Missions to Morocco (pp. 20-21, 40, 
42), Howard A. White. 

Et Foro (Mexico), July-December, 1956 (Nos. 13-14). El Porteador Maritimo 
(pp. 117-126), Ramón Esquivel A.; Tesis para evitar la Doble Tributación en el campo 
internacional en materia de Impuesto sobre la Renta, basada en la Teoria de la Fuente 
de Ingreso Gravable (pp. 191-229), Hugo B. Margåin. 

Dit FRIEDENS-WARTE, 1956 (Vol. 53, No. 4). Prolegomena und Probleme eines inter- 
nationalen Ethos (pp. 305-329), Max Huber; Demokratie und Diktatur in ihren 
vélkerrechtlichen Beziehungen (pp. 330-348), Werner von Simson; Die politische 
Gefährdung des Volkerrechts in der Gegenwart (pp. 349-364), Wilfried Schaumann; 
Eemarques sur l’Immunité de juridiction des Organisations internationales en matière 
immobiliére (pp. 365-379), Pierre Freymond; Colloque sur lenseignement du droit 
international (Genève, 18-15 août 1956) (pp. 880-390), Paul De Visscher. 





1957] PERIODICAL LITERATURE OF INTERNATIONAL LAV Er 


CAISEI (Foreign Affairs Quarterly), August, 1956 (No. 3). force and Diplority 
"z the Nuclear Age (pp. 20-40), Henry A. Kissinger; The H-Bomb: Massive Pete ia 
tion or Graduated Deterrence? (pp. 51-73), Buzzard, Blenor and Lowenthal. 

-—, Winter, 1956 (No. 4). Japan’s Foreign Relations (pp. 5-16), Katsuo Okez: xi; 
Neutrality: Varying Tunes (pp. 17-35), Hamilton Fish Armstrong; The Probleo of 
Tsrael (pp. 36-46), Cyrus H. Gordon; Oil in the Middle East (pp. 47-59), Me cor 
Longrigg; Repercussions of the Suez Affairs (pp. 60-67), Terutaro Nishino; Fo ‘7, 
Relations of the Near and Middle East (pp. 68-81), Nagamichi Hanabusa; Indoc “io 
a1 d the Tensions between Two Worlds (pp. 125-137), Yoichi Yokobori. 

CGEONRAPHICAL REVIEW, January, 1957 (Vol. 47, No. 1). Antarctice Prospect ~p 
1-28), Laurence M. Gould; The Eighteenth International Geographical Cor gress, Zi 
de Javeiro, 1956 (pp. 118-123), Charles B. Hitchcock. 

CEORGETOWN Law JOURNAL, Winter, 1956-57 (Vol. 45, No. 2). The Legal Asger . oj 
‘he Egyptian Blockade of the Suez Canal (pp. 169-199), Simcha Dinitz. 

GERMANY, December, 1956 (No. 3). Reunification in Peace and Freedom (pp. 10- .1) 
Jacob Kaiser; The System of Legalized Injustice (pp. 12-13), Franz Thedi ck, 
Germany’s Legal Claim to the Territories East of the Oder-Neisse (p. 49), Joi ber 
Kraus; The Expropriation of Private Economy in the Soviet Zone of Germary ‘yp 
50-51), Ferdinand Friedensburg. 

Harvarp Law Review, January, 1957 (Vol. 70, No. 3). Nationalization cf the Soe 
Canal Company (pp. 480-490). 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, January, 1957 (Vol. 6, No. 1) 
The State and the Individual in Islamic Law (pp. 49-60), N. J. Coulson; Berlin. Aice 
Eights aad Responsibilities in the Divided City (pp. 83-102), J. L. Simpson; Tre Son 
teriporary Practice of the United Kingdom in the Field of International Law—S»r-vri 
a.d Comment (pp. 126-156), E. Lauterpacht. 

INTERNATIONAL LABOUR Review, December, 1956 (Vol. 74, No. 6). The Sixth “om 
ference of American States Members of the International Labour Organisation “yp 
541-551); The Status of Travelling Salesmen (pp. 552-567), Picrre Bideau. 

TNTERNATIONAL ORGANIZATION, November, 1956 (Vol. 10, No. 4). Economie As, ct. 
of Coalition Diplomacy—the NATO Experience (pp. 529-543), Lincoln Gordon; Fre «ee 
NATO and European Security (pp. 544-558), Edgar 8. Furniss, Jr.; The Ewsva 
Common Market Proposal (pp. 559-574), Raymond Bertrand; 4 Selected B:bliogr:.ph: 
c. Regionalism and Regional Arrangements (pp. 575-603), Norman J. Padcelford. 

INTER-PARLIAMENTARY BULLETIN, 1956 (Vol. 36, No. 4). The Inter-Postiame. tar 
Conference at Bangkok (November 15-22, 1956) (pp. 132-146). 

JOURNAL pu DROIT INTERNATIONAL (CLUNET), July-September, 1956 (Vol. 83, Ne 
3). Des Conventions portant Lot Uniforme (pp. 570-594), Paul Chauveau; De VPI site 
lcLilité des Hotels diplomatiques (A propos des récentes attaques de légations et ror 
slats par des personnes privées) (pp. 596-648), J. Dehaussy; Le fonctionnaire ce fe 
C.EC.A. devant la Cour de Justice de Luxembourg—L’Arrét Kergall (pp. 650-72} 
Immanuel Langavant; Chronique de Jurisprudence Francaise (pp. 674-696), Jd. F 
Sialelli; Bulletin de Jurisprudence Britannique (pp. 699-715), Ian Brownlie; Bu “t 
ce Jurisprudence Yougoslave (pp. 716-748), K. Stoyanovitch. 

Jus, December, 1956 (Vol. 7, No. 4). Abbozzo del diritto tomista: Diritio pubbiice 
processuale e internazionale (pp. 433-453), Niceto Aleala-Zamora y Torres; £’Arbi'vat: 
Taternactonale (pp. 557-561), D. J. Schottelius. 

JUSTITIA (Osmania University Law College), November, 1956 (Vols. 2/3, Nos. 2 3) 
Internationa! Law in a Changing World (pp. 116-133), R. Vasudev Pillai; H >to 
Pights (pp. 167-174), M. H. Qureshi; World Government (pp. 187-193), Arif Nizami 
International Law—Its Competing Theories (pp. 219-222), C. Ramakrishna 

NIOLRLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, January, 1957 (Vol. 4, No.1. 
Be Groot et het Ferre Oosten (pp. 1-7), W. J. M. van Eysinga; Zuidslavi¢ es he. 
Oostenrijise Staatsverdrag (pp. 8-19), M. de Block; De Plaats van het Foilenrcent i: 
het Hoger Onderwijs (pp. 20-23), J. P. A. François; Colloque sur l’Enscigne nent d- 
Droit International (Genève, Août 1956), (pp. 24-36), Rapport de Paul de Visscher; 


458 THE AMERICAN JOURNAL OF INTERNATIONAL LAW {Vol. 51 


De Sociale Aspecten van de Europese Kolen- en Staalgemeenschap als Juridisch Vraag- 
stuk (pp. 37-68), O. P. Vos; Le Palais de la Pais en 1956 (pp. 69-74), J. P. A. 
Frangois. 

ÖSTERREICHISCHE ZEITSCHRIFT FUR ÖFFENTLICHES RECHT, November, 1956 (Vol. 7, 
No. 4). Der heutige Stand der Wissenschaft und des Unterrichts des Völkerrechts in 
den Vereinigten Staaten (pp. 401-427), Josef L. Kunz; Zum Handwerkszeug dea 
amerikanischen internationalen Privatrechts. Beale und sein sogenanntes Restatement 
(pp. 521-529), Albert A. Ehrenzweig, 

POLITÍCA INTERNACIONAL, July-September, 1956 (No. 27). Problemas del Oriente 
Medio (pp. 9-30), Otto de Austria-Hungría; El Problema de Suez en el Marco del 
Oriente Medio (pp. 31-47), Pedro Gómez Aparicio; Régimen Juridico del Canal de Suez 
(pp. 49-60), José Luis de Azcárraga; Economia, Politica y Derecho en torno a Suez 
(pp. 61-75), Antonio Quintano Ripollés; La Crisis del Canal de Suez (pp. 77-97), Luis 
Garcia Arias; Turquia: Pats Clave del Oriente Medio (pp. 101-117), Leandro Rubio 
Garcia; La Distribución nacional de los Altos Funcionarios de las Naciones Unidas 
(pp. 119-129), Luis García Arias; La Reunión Presidencial americana en Panamá (pp. 
131-140), Tomás de Arandia; La Politica Internacional en el tercer trimestre de 1956 
(pp. 143-149), Fernando Murillo Rubiera. 

Právny Opzor, 1956 (Vol. 39, No. 9). K Problému slobody plavby v Suezskom 
Kandéli (pp. 551-567), Juraj Cath. 

REVISTA DE LA ASOCIACIÓN GUATEMALTECA DE DERECHO INTERNACIONAL, January, 
1955 (No. 2). Hacia una Internacionalizacién Creciente (pp. 5-8), Gabriel Biguria; 
Imperativo Juridico y Seguridad Internacional (pp. 9-17), Carlos Rodil; Conflictos 
Jurídicos y Politicos (pp. 19-31), Luis Aycinena Salazar; Arreglo Pacifico de Con- 
flictos Internacionales por el Consejo de Segurided (pp. 33-63), Francisco Villagrán 
Kramer; El Asilo Diplomdtico—un Instrumento de intervención? (pp. 65-86), Carlos 
Urrutia Aparicio; La Organización de Estados Centroamericanos (ODECA) (pp. 87~ 
88), C. G. B.; Caso Nottebohm (Liechtenstein vrs. Guatemala) (pp. 121-125), C. G. B.; 
El Caso de Victor Raúl Haya de la Torre (pp. 205-206), C. G. B.; Le Federación del 
Caribe y el Derecho de Libre Determinación (pp. 213-216), D. V.; Cordell Hull (pp. 
239-240), Adrian Recinos; Alberto de Geouffre de la Pradelle, Presidente del Instituto 
de Derecho Internacional (pp. 241-248), José Matos. 

REVUE DE Drort INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrme), October-December, 1956 (Vol. 34, No. 4). Hommage à la Hongrie (p. 351), 
René Payot; Un Appel du Conseil Fédéral Suisse concernant les Évènements de Hongrie 
(p. 352); La Doctrine de la Protection Diplomatique et la Reconnaissance Internationale 
des Droits Fondamentaux de L'Homme (pp. 353-362), García Amador; Ballons Strato- 
sphériques et Droit International Aérien (pp. 363-365), Antoine Sottile; Pour wn Droit 
Humanitaire de la Guerre (pp. 366-371), Philippe Minguet; Le Code des Crimes contre 
la Paix et la Sécurité de Humanité (pp. 372-385), V. Vespasien Pella; L’O.N.U. 
devant la Réalité (pp. 386-387), Bernard Béguin; International Waterways—The Or- 
ganizational Standard of the Enunciative Regime (pp. 388-398), J. J. Lederer-Lador. 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, October-December, 1956 (Vol. 45, 
No. 4). L'afaire Nottebohm devant la Cour Internationale de Justice (pp. 607-633), 
Suzanne Bastid. 

REVUE FRANÇAISE DE Solence Poririquz, July-September, 1956. L’Elaboration de 
la Politique Étrangère française, J. B. Duroselle; La Genèse du Plan Schuman. Des 
Origines à la Déclaration du 9 mai 1950, Pierre Gerbet; L’£tude des Rélations Inter- 
nationales, Spécialité américaine? Alfred Grosser. 

REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC, July-September, 1956 (Vol. 60, 
No. 3). L’Autonomie du Tyrol du Sud (pp. 317-336), Guy Héraud; La Révision des 
Traités multilatéraux en Droit International (pp. 337-400), Romain Yakemtchouk; 
Quelques Aspects du nouveau Projet de Statut des Nations Unies pour une Juridiction 
Criminelle Internationale (pp. 401-425), P. M. Carjeu. 

RIVISTA DI Dirrrro INTERNAZIONALE, 1956 (Vol. 39, No. 3). Premesse Storiche 
all’ Unita Politica Europea (pp. 305-338), Aldo Checchini; La posizione dell’Italia 


Ere PERIODICAL LITERATURE OF INTERNATIONAL LAV, Sil 


xbimea Cceehetto; La g7° Sessione dell’Accademia di Diritto interza ionic ++ 
a Aja (pp. 392-403), Ugo Iacearino. 

JOVI INKOC GOSUDARSTVO I Pravo, 1956 (No. 8). Mezhdunarodny sud o mezhdune, s 
ite statuse Yugo-Zapadnoi Afriki (The International Court on the International St: tui 
t South West Africa) (pp. 73-81), F. Ivanov; Nenapadenie—printsip olhvany wii s 
qcthdunarodnot bezopasnosti (Non-aggression—a Principle for the Pres>rvatio- 
Fco and International Security) (pp. 82-87), G. V. Sharmazanashvili; She w 
14.47e3 Mechdunarodaot Assotsiatsii yuristov-demokratov (The Sixth Congress of ‘ 
I. -national Association of Democratic Lawyers) (pp. 121-125), P. I, Kurdyavi 

--, 1956 (No. 9). Ponyatie garantii v mezhdunarodnom prave (The Conecy: > 
Cuxvanty in International Law) (pp. 45-54), I. S. Peretersky; Æ itogam (9-2: .. 
G-~-traliot konferentsii Mezhdunarodoi organizatsii truda (Comments on the 39th ^ 
uan of the Goneral Conference of the I.L.O.) (pp. 109-112), E. N. Korshua 
Zu,.day Irian dolzhen byt vozrashchen Indonezii (West Irian must be return ty 
Ih ¢saesia) (pp. 118-122), Yu. G. Barsegov. 

SUDEIEN BULLETIN, December, 1956 (Vol. 4, No. 12). Betrayal of Frecoom (ps. 
127-128), Anton F. Wuschek; Legal Basis of Expellee Rights (pp. 128-129, 13 , 
His Nouwirth; Sudetenland, German Homeland for 800 Years (pp. 130-131), H::-7 
K catzmann. 

---, Mareh, 1957 (Vol. 5, No. 3). Tito’s Betrayal of Hungary (pp. 25-21), 
Hriwicb Kuhn; Kadar—Traitor, or Soviet Prisoner? (pp. 28-29), Corresponden ; 
No Time to Dream (pp. 29, 32), Marina Tiews; Germany and Poland (pp. 32--33 . 
Acc ’bert Worliezek; Prague’s Depopulation Campaign (p. 34), Anton F. Wu-cuck, 

UXSRAINIAN Revinw, December, 1956 (Vol. 3, No. 4). The Hungarian October Rey»' 
tc: (pp. 3-8), Jaroslaw Stetzko; The Sues War (pp. 9-13), V. Derzhavyn. 

UNITED Nations Rrvirw, February, 1957 (Vol. 3, No. 8). Developing Atounc 
Energy for Mankind'’s Benefit: The United Nations Program since 1955 (pp. 42-44), 
Walter G. Whitman. 


OFFICIAL DOCUMENTS 


STATUS OF TANGIER 


FINAL DECLARATION AND ANNEXED PROTOCOL OF THE INTERNATIONAL 
CONFERENCE OF TANGIER 


Done at Tangier, October 29, 1956; in force same date* 


At the invitation of His Majesty the Sultan of Morocco, an international 
conference was held in Fedala and Tangier from October 8 to October 29, 
1956, under the presidency of His Excellency the Minister of Foreign Af- 
fairs, representing His Majesty the Sultan, for the purpose of settling the 
questions raised by the abolition of the special régime of the Tangier Zone. 

The Governments of: 


Belgium 

Spain 

United States of America 

France 

Italy 

Morocco 

Netherlands 

Portugal 

United Kingdom of Great Britain and Northern Ireland, represented by 
their undersigned plenipotentiaries ; 


I 


Desiring to establish the principles of the independence of Morocco and 
the unity and integrity of its territory, 

Have agreed to recognize the abolition of the international régime of the 
Tangier Zone and hereby declare abrogated, insofar as they have par- 
ticipated therein, all acts, agreements, and conventions concerning the 
said régime; 

Recognize, in consequence, that His Sherifian Majesty has been reinstated 
in all his powers and capacities in this part of the Sherifian Empire, which 
shall henceforth be under his entire and sole sovereignty, and that this 
gives him the unrestricted right to determine the future régime of Tangier. 


II 


Considering the deep concern affirmed by His Sherifian Majesty in 
respect of the private interests created under the former régime of Tangier 


1 Treaties and Other International Acts Series, No. 3680; 35 Department of State 
Bulletin 842 (Nov. 26, 1956). 
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ac his earnest desire to ensure their security in the present aud to prora, 
the'y development in the future, 

Boine desirous of settling the questions arising out of the abolition of © 
irt-rnational régime of Tangier according to the principles of justies a” 
cc: ity and in the spirit of understanding and friendship that hes alwe: - 
p « vailed in the relations of Morocco with the other Powers sigoatory tc i 
present Declaration, 

Jiave drawn up by mutual agreement the provisions coniained in 7. 
P 4 tocol attached hereto. 


UI 


This Declaration and the said Protocol shall come into force on the de‘ 
of iheir signature. 

lin witness whereof, the undersigned, authorized for this purpose «. 
thoir respective Governments, have hereunto affixed their signatures 


Pone at Tangier, in nine copies, on October 29, 1956. 


Vor Belgium: Stéphane Halot 
S HALor 


“or Spain: Cristobal del Castillo 
CRISTOBAL DEL CASTILLO 


For the United States of America: Cavendish W. Cannon 
Cavenpistt W CANNON 


Fer France: Baron Robert de Boisseson 
R. DE BOISSESON 


Vcr Italy: Alberto Paveri Fontana 
A. Pavert Fontana 


Fer Morocco: Ahmed Balafrej 
AHMED BALAFREJ 


For the Netherlands: H. H. Dingemans 
H. H. DINGEMANS 


Fo» Portugal: Manuel Homem de Mello 
MAaxueEL Homem DE MELLO 


Kor the United Kingdom of Great Britain and Northern Ireland: 
Creofrrey Meade 
GEOFFREY MEADE 


ANNEXED PROTOCOL 


With a view to settling the questions raised by the abrogation of the 
Special Statute of the Tangier Zone, the signatories of the Declaration of 
Cetobsr 29, 1956 have unanimously adopted the provisions that form the 
subject of the present Protocol. 
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CHAPTER I 


LEGISLATION AND DOMAIN 


Article 1. The abolition of the special régime of Tangier terminates 
the general and permanent authority conferred on the International Ad- 
ministration by the Dahir of February 16, 1924. In consequence, the 
International Administration will cease to exercise the administrative 
powers that had been vested in it. 


Article 2, The Moroccan State, which recovers possession of the public 
and private domain entrusted to the International Administration by 
virtue of the Dahir of February 16, 1924, receives the latter’s property as 
constituted under Article 43 of the aforesaid Dahir. Subject to the pro- 
visions relating to the concessions, leases, and authorizations mentioned in 
Chapter IV, the Morocean State will take over the debts and obligations 
duly contracted by the International Administration within the limits of 
the authority delegated to it by His Majesty the Sultan. 


Article 3. The laws and regulations in foree in the Tangier Zone on the 
date of signature of this Protocol shall continue in effect so long as they 
shall not have been amended or abrogated. 


Article 4, The situation of persons practicing a liberal profession in 
Tangier on the date of signature of this Protocol shall be respected. 
Nevertheless, the Moroccan Government reserves the right to verify the 
regularity of the conditions under which they have been permitted to 
practice their professions and to make them subject to Moroccan legislation 
concerning the practice of their professional activities. 


Article 5. In the event that the extension to Tangier of the legislation 
in force in Morocco should bring into question the operation of banking 
or financial companies or establishments, the Moroccan Government would 
take into consideration the situation of the persons concerned and would 
grant them a reasonable period within which to comply with the provisions 
of such legislation. 


CHAPTER Ii 


THE CIVIL SERVICE 


Article 6. Within a maximum period of six months from the coming into 
foree of the present Protocol, the Moroccan Government will notify each 
civil servant of the International Administration of its intention to keep 
him or not to keep him in its service and will inform those whom it wishes 
to keep of the employment conditions offered them. 


Article 7. In the case of personnel whom the Moroccan Government does 
not wish to keep in its service, the aforesaid notice will mark the beginning 
of a period of thirty days at the expiration of which the said personnel will 
be definitely dropped from the roll and will cease to receive a salary. 
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<o tielz 8. Personnel whom the Moroccan Government wishes to ke:p in 
i service must inform it, within a month of the notification of the of. vs 
nede to them, whether they accept them. In case of refusal, they shall) ve 
ci.sharged and definitely dropped from the roll. 


£: ticle 9. Personnel dropped from the roll pursuant to Articles 7 ano 5 
soll be entitled to: 


(a) The allowance provided for by the Law of March 20, 1950 ores »- 
iviig the Welfare Fund of the International Administration ; 

(b) The agreed compensation for moving and installation expens* °. 
fixed in Article 34 of the Law of August 17, 1950 for personnel recru . 
ovtside the former Zone, provided they move to a place outside the sr %i 
Zone within a maximum period of eighteen months from the termineti - 
of their duties; 

(e) The salary for the days of leave to which they may be entik | 
at, the time of their removal from the roll, in conformity with Article ‘2 
of the Law of August 17, 1950; 

(d) Severance pay calculated as follows: 


(1) Personnel belonging to an administration of the country <” 
which they are nationals shall receive compensation equal to six month ' 
salary in base pay and allowances; 

(2) Personnel not belonging to an administration of the count ~ 
of which they are nationals shall receive: 


Compensation equal to six months’ salary in base pay and allo; 
ances when they are dropped from the roll after their refusal to accept t'> 
employment conditions offered them; or 

Compensation equal to one year’s salary in base pay and alloy. 
anecs when they are dropped from the roll without having been offered ve 
employment by the Moroccan Administration. 


Tne foregoing provisions are applicable to the personnel provided by th 
Statute and to judicial personnel, as well as to the administrative per 
sonnel. 


Article 10. If, at the expiration of the six months’ period stipulated in 
Article 6, the Moroccan Government delays for more than three mont! 
the disclosure of its intentions with regard to a civil servant, the latte 
way at any time be removed from the roll at his request, and he shall then 
neeording to the category to which he belongs, receive the compensat:on 
provided for in Article 9. 


Article 11. Personnel whom the Moroccan Government keeps in its serv 
ice may, at their request, obtain payment of the allowance due them from 
ine Welfare Fund. 


Article 12. Until the expiration of the period fixed in Article 7 fer 
personnel who are not retained by the Moroccan Administration, or until 
the expiration of their employment contract in the case of personnel con- 
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tinued in service, the relations between the personnel concerned and the 
Moroccan Administration shall continue to be governed, as regards their 
respective rights and obligations, particularly in the matter of remunera- 
tion, discipline, and duties, by the texts that fixed the status of civil 
servants under the legislation of the Zone and subject to any changes that 
might be made because of the abolition of former organizations and disci- 
plinary authorities. 
Cuapter III 


CULTURAL, SCIENTIFIC, AND HOSPITAL INSTITUTIONS 


Article 13. Cultural, scientific, and hospital institutions existing in Tan- 
gier on the date of signature of the present Protocol shall be maintained. 
However, the Moroccan Government reserves the right to make them subject 
to the laws that will govern the operation of such establishments, account 
being taken of the stipulations of the bilateral cultural conventions to be 
concluded. A reasonable period will be granted to the institutions con- 
cerned for the application of the said laws. 


CHAPTER IV 
CONCESSIONS, LEASES, AND AUTHORIZATIONS 


Article 14. In the matter of concessions, leases, and authorizations, the 
abolition of the special régime of Tangier and its consequent incorporation 
into the Sherifian Empire involves, in this part of the territory, the applica- 
tion of Moroccan laws under the conditions mentioned in the articles of 
the present chapter. 


Article 15. Concessions properly acquired and duly approved by Dahir 
of His Majesty the Sultan, before or after the promulgation of the Statute, 
shall be respected insofar as they conform to Article 45 of the Statute 
and on condition that they are subject to the laws in force in Morocco. 


Article 16. His Majesty the Sultan will take under advisement, for the 
earliest possible settlement in accordance with the principle of justice and 
equity, concessions granted by the International Administration for a 
period beyond that of the Statute. 


Article 17. His Majesty the Sultan will take under advisement, for the 
earliest possible settlement in accordance with the principle of justice and 
equity, additional arrangements obtained in good faith from the Inter- 
national Administration, when the said arrangements were not granted 
within the limits of the competence of the Administration or were not 
expressly approved by His Majesty the Sultan. 


Article 18. Leases and authorizations obtained under the authority con- 
ferred on the International Administration by the Statute shall be re- 
spected. 


Article 19. His Majesty the Sultan will take under advisement, for the 
earliest possible settlement in accordance with the principle of justice and 
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equity, leases and authorizations granted by the International Admini.‘ +- 
{ion under conditions not in conformity with its authority unde’ ‘le 
Statuie or with the provisions of the laws in force. 


CHAPTER V 


POST, TELEGRAPH, TELEPHONE, RADIOBROADCASTING, 
AND RADIOTELECOMMUNICATION 


Article 20. The abolition of the special régime of the Tangier Zone v 
və ves the extension to that part of the territory of the Post, Te'egrai n 
aad Telephone, the Radiobroadcasting, and the Radioteleceommunicai iu 
nc aopoly belonging to the Moroecan State. In observance of this bei: 
ciple, of Moroccan publie policy, and of the provisions of the legislation | 
force, the Post, Telegraph, and Telephone, the Radiobroadeasting, and t 
Raciotelecommunication establishments may continue to operate durisy ë 
reasonable period to permit the Governments and companies conecrned to: 


ta) Enter into special arrangements with the Moroccan Governm: “ 
concerning their establishments, for which account will be taken «' 
the provisions of Chapter IV of this Protocol; or, 

(bL) If necessary, to request sufficient time to enable them to tak? mew. 
ures suited to their situation. 


Done at Tangier, in nine copies, on October 29, 1956. 


For Belgium: Stéphane Halot 
S Hator 


tor Spain: Cristobal del Castillo 
CRISTOBAL DEL CASTILLO 


For the United States of America: Cavendish W. Cannon 
CAVENDISH W CANNON 


Wor France: Baron Robert de Boisseson 
R. DE BOISSESON 


Cor Italy: Alberto Paveri Fontana 
A. PAVERI FONTANA 


Sor Moroceo: Ahmed Balafrej 
AHMED BALAFREJ 


For the Netherlands: H. H. Dingemans 
H. H. DINGEMANS 


For Portugal: Manuel Homem de Mello 
Manveu Homem DE MELLO 


For the United Kingdom of Great Britain and Northern Ireland: 
Geoffrey Meade 
GEOFFREY MEADE 
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[Note: The adherence of Sweden to the Final Act and Protocol was 
deposited on Dee. 5, 1956.] 


NOTE FROM THE UNITED STATES AMBASSADOR TO Morocco TO THE MINISTER 
or FOREIGN AFrairs OF Morocco CONCERNING RELINQUISHMENT OF 
UNITED STATES CONSULAR JURISDICTION IN Morocco + 


No. 63 RaBaT, October 6, 1956 


EXCELLENCY: I have the honor to refer to the statement issued by the 
Department of State on January 26, 1956,? announcing the intention of the 
United States Government to relinquish its consular jurisdiction in Morocco 
at the appropriate time in keeping with the desire to modernize this aspect 
of the treaty relationship between Morocco and the United States. 

It is the decision of my Government to relinquish this day these consular 
jurisdictions which were accorded to the United States of America in a 
Treaty of Peace and Friendship first concluded with Morocco in 1787 and 
renewed in 1836 and in the Act of Algeciras signed in 1906; as well as 
to cease to exercise jurisdiction over subjects of Morocco or others who may 
be designated as proteges under the Convention of Madrid signed in 1880. 
It is my understanding, however, that American proteges will have access 
to the same local courts as American citizens in accordance with the pro- 
cedures followed in the past when ecapitulations have been relinquished. 

It affords me great satisfaction at the outset of my mission to convey to 
Your Excellency my Government’s decision in this regard. 

Accept, Excellency, the assurances of my highest consideration. 


CavenpisH W. CANNON 


STATUTE OF THE INTERNATIONAL ATOMIC 
ENERGY AGENCY 


Open for signature at United Nations Headquarters, 
New York, October 26, 1956 8 


ARTICLE I 


Establishment of the Agency 


The Parties hereto establish an International Atomic Energy Agency 
(hereinafter referred to as ‘‘the Agency’’) upon the terms and conditions 
hereinafter set forth. 


135 Department of State Bulletin 844 (1956). 

234 ibid. 204 (1956). 

8 Approved at the conclusion of the Conference on the Statute of the International 
Atomic Energy Agency held at United Nations Headquarters. Text in 35 Department 
of State Bulletin 820 (Nov. 19, 1956). Ratification of the Statute by the Government 
of the U.S.S.R. was announced Feb. 12, 1957, in a Supreme Soviet decree dated Feb. 
9, 1957. No instruments of ratification have yet been deposited. 


m] 
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ARTICLE II 
Objectives 


The Ageney shall seek to accelerate and enlarge the contribut e. o 
2.om'¢ energy to peace, health and prosperity throughout the worlc. 
seall ensure, so far as it is able, that assistance provided by it or «4 
“quest or under its supervision or control is not used in such a 
=. to further any military purpose. 


ARTICLE IIT 


Functions 
A. The Ageney is authorized: 


1. to encourage and assist research on, and developmeni and praci va) 
aw plication of, atomie energy for peaceful uses throughout the wo: a 
ord, if reqnested to do so, to act as an intermediary for the purposes of 
scouring the performance of services or the supplying of materials, cq. > 
uent, or facilities by one member of the Agency for anothe>; and to 72 
form any operation or service uscful in research on, or development ox 
practical application of, atomic energy for peaceful purposes; 

2. to make provision, in accordance with this Statute, for n ateri: is, 
services, equipment, and facilities to meet the needs of research on ¢ 
ccevelopment and practical application of, atomic energy for peaceful p... 
peses, including the production of electric power, with due consilorat: a 
fs> ihe needs of the under-developed areas of the world; 

3. to foster the exchange of scientific and technical informetion =^ 
rereeful uses of atomic energy; 

4, to encourage the exchange and training of scientists and exp: 
i the field of peaceful uses of atomic energy; 

5. to establish and administer safeguards designed to ensure ¢' 
special fissionable and other materials, services, equipment, facilities, ¢ =! 
information made available by the Agency or at its request or wider ts 
supervision or control are not used in such a way as to further avy 
military purpose; and to apply safeguards, at the request of the partics, .o 
ax, bilateral or multilateral arrangement, or, at the request of a state, v 
ax of that state’s activities in the field of atomic energy; 

6. to establish or adopt, in consultation and, where appropriate, r 
colaboration with the competent organs of the United Nations and wi’: 
the specialized agencies concerned, standards of safety for protection 
health and minimization of danger to life and property (including s.°' 
standards for labour conditions), and to provide for the application of the > 
standards to its own operations as well as to the operations making use o” 
materials, services, equipment, facilities, and information made availah'c 
by the Agency or at its request or under its control or supervision; and 
to provide for the application of these standards, at the request of t e 


mers 
ra 
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parties, to operations under any bilateral or multilateral arrangement, or, 
at the request of a state, to any of that state’s activities in the field of 
atomic energy ; 

7. to acquire or establish any facilities, plant and equipment useful in 
carrying out its authorized functions, whenever the facilities, plant, and 
equipment otherwise available to it in the area concerned are inadequate 
or available only on terms it deems unsatisfactory. 


B. In carrying out its functions, the Agency shall: 


1. conduct its activities in accordance with the purposes and principles 
of the United Nations to promote peace and international co-operation, and 
in conformity with policies of the United Nations furthering the estab- 
lishment of safeguarded worldwide disarmament and in conformity with 
any international agreements entered into pursuant to such policies; 

2. establish control over the use of special fissionable materials received 
by the Agency, in order to ensure that these materials are used only for 
peaceful purposes ; 

3. allocate its resources in such a manner as to secure efficient utiliza- 
tion and the greatest possible general benefit in all areas of the world, 
bearing in mind the special needs of the under-developed areas of the 
world ; 

4. submit reports on its activities annually to the General Assembly 
of the United Nations and, when appropriate, to the Security Council: if in 
connexion with the activities of the Agency there should arise questions 
that are within the competence of the Security Council, the Agency shall 
notify the Security Council, as the organ bearing the main responsibility 
for the maintenance of international peace and security, and may also 
take the measures open to it under this Statute, including those provided 
in paragraph C of Article XII; 

5. submit reports to the Economic and Social Council and other organs 
of the United Nations on matters within the competence of these organs. 


C. In carrying out its functions, the Agency shall not make assistance to 
members subject to any political, economic, military, or other conditions 
incompatible with the provisions of this Statute. 

D. Subject to the provisions of this Statute and to the terms of agree- 
ments concluded between a state or a group of states and the Agency 
which shall be in accordance with the provisions of the Statute, the ac- 
tivities of the Agency shall be carried out with due observance of the 
sovereign rights of states. 


ARTICLE IV 
Membership 


A. The initial members of the Agency shall be those States Members of 
the United Nations or of any of the specialized agencies which shall have 
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-jgned this Statute within ninety days after it is opened for signature ou ' 
“tall have deposited an instrument of ratification. 

B. Other members of the Agency shall be those states, whether or cx 
Members of the United Nations or of any of the specialized agencies, v'e 
¿eposit an instrument of acceptance of this Statute after their member i. 
‘ys heen approved by the General Conference upon the recsemme:das. c 
the Board of Governors. In recommending and approving a siet 
tembership, the Board of Governors and the General Conferenee - a! 
cctermine that the state is able and willing to carry out the obligate. c 
membership in the Agency, giving due consideration to its ability v 
villingness to act in accordance with the purposes and principles ¢f *h: 
Charter of the United Nations. 

C. The Agency is based on the principle of the sovereign equality > a] 
its members, and all members, in order to ensure to all of them the rio 4 
and benefits resulting from membership, shall fulfil in good faith the oh! <a 
t ons assumed by them in accordance with this Statute. 


ARTICLE V 
General Conference 


A. A General Conference consisting of representatives of all memi o> 
soll meet in regular annual session and in such special sessions as sall 
be convened by the Director General at the request of the Beard ^j 
Governors or of a majority of members. The sessions shall take plan vi 
the headquarters of the Agency unless otherwise determined by tne Gem al 
Coference, 

B. At such sessions, each member shall be represented by oue decente 
woco may be accompanied by alternates and by advisers. The cost of -11 
‘. idauce of any delegation shall be borne by the member co icerned. 

C. The General Conference shall elect a President and such other otie + ~~ 
as may be required at the beginning of each session. They shall hold 
ofice for the duration of the session. The General Conference, su yjor’ 4 
the provisions of this Statute, shall adopt its own rules of provedure. Hie) 
rember shall have one vote. Decisions pursuant to paragraph U ef 
Article XIV, paragraph C of Article XVIII and paragraph B of Ari 7) 
XX shall be made by a two-thirds majority of the members present : 4 
voting. Decisions on other questions, including the determination of : ^. 
cYional questions or categories of questions to be decided hy a two-tbhi J4 
riejority, shall be made by a majority of the members present and voli - 
A majority of members shall constitute a quorum. 

D. The General Conference may discuss any questions or any meti: es 
within the scope of this Statute or relating to the powers anid functions o? 
any organs provided for in this Statute, and may make recommendati: s 
to the membership of the Agency or to the Board of Governors or to heth 
on eny such questions or matters. 

“u. The General Conference shall: 
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1. elect members of the Board of Governors in accordance with Article 
VI; ý 
2. approve states for membership in accordance with Article IV; 

3. suspend a member from the privileges and rights of membership in 
accordance with Article XIX; 

4. consider the annual report of the Board; 

5. in accordance with Article XIV, approve the budget of the Agency 
recommended by the Board or return it with recommendations as to its 
entirety or parts to the Board, for resubmission to the General Conference; 

6. approve reports to be submitted to the United Nations as required 
by the relationship agreement between the Agency and the United Nations, 
except reports referred to in paragraph C of Article XII, or return them 
to the Board with its recommendations; 

7, approve any agreement or agreements between the Agency and the 
United Nations and other organizations as provided in Article XVI or 
return such agreements with its recommendations to the Board, for re- 
submission to the General Conference; 

8. approve rules and limitations regarding the exercise of borrowing 
powers by the Board, in accordance with paragraph G of Article XIV; 
approve rules regarding the acceptance of voluntary contributions to the 
Agency; and approve, in accordance with paragraph F of Article XIV, 
the manner in which the general fund referred to in that paragraph may 
be used ; 

9. approve amendments to this Statute in accordance with paragraph 
C of Article XVIII; 

10. approve the appointment of the Director General in accordance 
with paragraph A of Article VII. 


F. The General Conference shall have the authority: 


1. to take decisions on any matters specifically referred to the General 
Conference for this purpose by the Board; 

2. to propose matters for consideration by the Board and request 
from the Board reports on any matter relating to the functions of the 
Agency. 


ARTICLE VI 


Board of Governors 
A. The Board of Governors shall be composed as follows: 


1. The outgoing Board of Governors (or in the case of the first Board, 
the Preparatory Commission referred to in Annex I) shall designate for 
membership on the Board the five members most advanced in the technology 
of atomic energy including the production of source materials and the 
member most advanced in the technology of atomic energy including the 
production of source materials in each of the following areas not repre- 
sented by the aforesaid five: 
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(1) North America 

(2) Latin America 

(3) Western Europe 

(4) Eastern Europe 

(5) Africa and the Middle East 

(6) South Asia 

(7) South East Asia and the Pacific 
(8) Far East. 


2. The outgoing Board of Governors (or in the case of the first, Baa: 
tic Preparatory Commission referred to in Annex I) shall designats ' 
nx-nubcrship on the Board two members from among the following ot’ 
producers of source materials: Belgium, Czechoslovakia, Poland, e=: 
Po.tugal; and shall also designate for membership on the Board one otr > 
ny ber as a supplier of technical assistance. No member in this catcen v 
in say one year will be eligible for redesignation in the same category ?:° 
tne following year. 

3. The General Conference shall elect ten members to membership « + 
the Board of Governors, with due regard to equitable represertation on t o 
Ro: :d as a whole of the members in the areas listed in sub-paragraph A 1 
o° this article, so that the Board shall at all times include in this categcry a 
representative of cach of those areas except North America. Except P.s 
the five members chosen for a term of one year in accordance with par- 
ereph DÐ of this article, no member in this category in any one term of offi o 
wio be eligible for re-election in the same category for the following so v 


of «flee, 


‘3. The designations provided for in sub-paragraphs A-1 and A-2 :” 
tri: article shall take place not less than sixty days before eack regeis. 
anvual session of the General Conference. The elections provided for n 
sub-paragraph A-3 of this article shall take place at regular annual sessia. = 
of che General Conference. 

C. Members represented on the Board of Governors in accordance wii > 
sub-paragraphs A-] and A-2 of this article shall hold office from the oid 
of the next regular annual session of the General Conferenc? after tke 
designation until the end of the following regular annual session of (! 
Gereral Conference. 

I>. Members represented on the Board of Governors in accordance wit: 
sun paragraph A-3 of this article shall hold office from the end of +1 ~ 
remlar annual session of the General Conference at which they are eleete i 
unt] the end of the second regular annual session of the (General Cor 
Yovcutee thereafter. In the election of these members for the first Boa « . 
nov eves, five shall be chosen for a term of one year. 

E. Each member of the Board of Governors shall have one vote. I 
cisions on the amount of the Agency’s budget shall be made by a twe 
th cig majority of those present and voting, as provided in paragraph HH c° 
Article XIV. Decisions on other questions, including the determination c? 
add.tional questions or categories of questions to be decided by a two-third + 
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majority, shall be made by a majority of those present and voting. Two- 
thirds of all members of the Board shall constitute a quorum. 

F. The Board of Governors shall have authority to carry out the func- 
tions of the Agency in accordance with this Statute, subject to its responsi- 
bilities to the General Conference as provided in this Statute. 

G. The Board of Governors shall meet at such times as it may determine. 
The meetings shall take place at the headquarters of the Agency unless 
otherwise determined by the Board. 

H. The Board of Governors shall elect a Chairman and other officers 
from among its members and, subject to the provisions of this Statute, shall 
adopt its own rules of procedure. 

I. The Board of Governors may establish such committees as it deems 
advisable. The Board may appoint persons to represent it in its relations 
with other organizations. 

J. The Board of Governors shall prepare an annual report to the General 
Conference concerning the affairs of the Agency and any projects ap- 
proved by the Agency. The Board shall also prepare for submission to 
the General Conference such reports as the Agency is or may be required 
to make to the United Nations or to any other organization the work of 
which is related to that of the Agency. These reports, along with the 
annual reports, shall be submitted to members of the Agency at least one 
month before the regular annual session of the General Conference. 


ARTICLE VII 
Staff 


A. The staff of the Agency shall be headed by a Director General. The 
Director General shall be appointed by the Board of Governors with the 
approval of the General Conference for a term of four years. He shall be 
the chief administrative officer of the Agency. 

B. The Director General shall be responsible for the appointment, organ- 
ization, and functioning of the staff and shall be under the authority of and 
subject to the control of the Board of Governors. He shall perform his 
duties in accordance with regulations adopted by the Board. 

C. The staff shall include such qualified scientific and technical and 
other personnel as may be required to fulfil the objectives and functions of 
the Agency. The Agency shall be guided by the principle that its per- 
manent staff shall be kept to a minimum. 

D. The paramount consideration in the recruitment and employment 
of the staff and in the determination of the conditions of service shall be to 
secure employees of the highest standards of efficiency, technical compe- 
tence, and integrity. Subject to this consideration, due regard shall be 
paid to the contributions of members to the Agency and to the importance 
of recruiting the staff on as wide a geographical basis as possible. 

E. The terms and conditions on which the staff shall be appointed, 
remunerated, and dismissed shall be in accordance with regulations made 
by the Board of Governors, subject to the provisions of this Statute and to 
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2--oral rules approved by the General Conference on the recommendat + 
o° the Board, 

W. In the performance of their duties, the Director General and t 
stad shall not seek or receive instructions from any source external to i> 
Agency. They shall refrain from any action which might reflect on these 
positioa as officials of the Agency; subject to their responsibilities te 1 © 
Ag uey, they shall not disclose any industrial secret or other confident)! 
information coming to their knowledge by reason of their official dati +s 
for the Agency. Each member undertakes to respect the internatio: t. 
cheracter of the responsibilities of the Director General and the staff n 
shall not seek to influence them in the discharge of their duties. 

C. In this article the term ‘‘staff’’ includes guards. 


ARTICLE VIII 
Exchange of information 


“4. Each member should make available such information as weulc, u 
tle judgment of the member, be helpful to the Agency. 

B. Hach member shall make available to the Agency all scientific iv- 
fcrmation developed as a result of assistance extended by the Agency 
pursnant to Article XI. 

C. The Agency shall assemble and make available in an accessible form 
tre information made available to it under paragraphs A and B of th’s 
eit .le. It shall take positive steps to encourage the exchange among is 
m ‘he’s of information relating to the nature and peaceful uses of atomic 

1 ‘sy nad shall serve as an intermediary among its members for th’s 
FOR 


ARTICLE IX 
Supplying of materials 


.», Members may make available to the Agency such quantites of spcei: | 
fs.:nablo materials as they deem advisable and on such terms as shall be 
agrovd with the Agency. The materials made available to the Agency 
mir’, at the discretion of the member making them available, be store.: 
ert se by the member concerned or, with the agreement of the Agency, i: 
th: Agoney’s depots. 

G Mombers may also make available to the Agency source materials i- 
defiied in Article XX and other materials. The Board of Governors 
shi’: determine the quantities of such materials which the Agency wi i 
acecpt under agreements provided for in Article XIII. 

C. Each member shall notify the Agency of the quantities, form, and 
composition of special fissionable materials, source materials, and othe: 
meterials which that member is prepared, in conformity with its laws, to 
make available immediately or during a period specified by the Boarc. o” 
Gevernors. 

D. On request of the Agency a member shall, from the materials whic) 
it has made available, without delay deliver to another member or group o" 
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members such quantities of such materials as the Agency may specify, 
and shall without delay deliver to the Agency itself such quantities of 
such materials as are really necessary for operations and scientific research 
in the facilities of the Agency. 

E. The quantities, form and composition of materials made available by 
any member may be changed at any time by the member with the approval 
of the Board of Governors. 

F. An initial notification in accordance with paragraph C of this article 
shall be made within three months of the entry into force of this Statute 
with respect to the member concerned. In the absence of a contrary de- 
cision of the Board of Governors, the materials initially made available 
shall be for the period of the calendar year succeeding the year when this 
Statute takes effect with respect to the member concerned. Subsequent 
notifications shall likewise, in the absence of a contrary action by the 
Board, relate to the period of the calendar year following the notification 
and shall be made no later than the first day of November of each year. 

G. The Agency shall specify the place and method of delivery and, where 
appropriate, the form and composition, of materials which it has requested 
a member to deliver from the amounts which that member has notified the 
Agency it is prepared to make available. The Agency shall also verify the 
quantities of materials delivered and shall report those quantities periodi- 
cally to the members. 

H. The Agency shall be responsible for storing and protecting ma- 
terials in its possession. The Agency shall ensure that these materials 
shall be safeguarded against (1) hazards of the weather, (2) unauthorized 
removal or diversion, (3) damage or destruction, including sabotage, and 
(4) forcible seizure. In storing special fissionable materials in its pos- 
session, the Agency shall ensure the geographical distribution of these ma- 
terials in such a way as not to allow concentration of large amounts of 
such materials in any one country or region of the world. 

I. The Agency shall as soon as practicable establish or acquire such of 
the following as may be necessary: 


1. plant equipment, and facilities for the receipt, storage, and issue of 
materials ; 

2. physical safeguards; 

3. adequate health and safety measures; 

4, control laboratories for the analysis and verification of materials 
received ; 

5. housing and administrative facilities for any staff required for the 
foregoing. 


J. The materials made available pursuant to this article shall be used as 
determined by the Board of Governors in accordance with the provisions of 
this Statute. No member shall have the right to require that the materials 
it makes available to the Agency be kept separately by the Agency or to 
designate the specific project in which they must be used. 
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ARTICLE X 


Services, equipment, and facilities 


Members may make available to the Agency services, equipment, aid 
facilities which may be of assistance in fulfilling the Agency’s object: ss 
¿nd functions, 


ARTICLE XT 


Agency projects 


A, Any member or group of members of the Agency desiring to sci 
any project for research on, or development or practical application o” 
at: iaie energy for peaceful purposes may request the assistance of °° 
Aceney in securing special fissionable and other materials, services, eq.’ »- 
nit, and facilities necessary for this purpose. Any such request shall 3 
avcompanied by an explanation of the purpose and extent of the projest 
a1. shall be considered by the Board of Governors, 

3. Upon request, the Agency may also assist any member or group of 
iwcinbers to make arrangements to secure necessary financing from outside 
vrees to carry out such projects. In extending this assistarce, tce 
Agoney will not be required to provide any guarantees or to assume any 
‘jianeial responsibility for the project. 

C. The Agency may arrange for the supplying of any materials, serv- 
ices, equipment. and facilites necessary for the project by one or moe 
members or may itself andertake td provide any or all of these Girectly, 
‘iking into consideration the wishes of the member or members making tie 
“oe 1st. 
> For the purpose of considering the request, the Agency may send ino 
tevritory of the member or group of members making the request a 
> w oY persons Qualified to examine the project. For this purpose ile 
< may, with the approval of the member or group of members ma t- 
1 ‘th. request, Use members of its own staff or employ suitwbly qualia 
vy omels of any member. 

Ssefore approving a project under this article, the Board of Governo.s 
Je. sive due consideration to: 


1. the usefulness of the project, including its scientific and technic. : 
feasibility ; 

2. the adequacy of plans, funds, and technical personnel to assure © 
efective execution of the project; 

3. the adequacy of proposed health and safety standards for handl 
end storing materials and for operating facilities; 

4, the inability of the member or group of members making the regue 
to secure the necessary finances, materials, facilities, equipment, en“ 
services; 

5. the equitable distribution of materials and other resources availab ° 
to the Agency; 
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6. the special needs of the under-developed areas of the world; and 
7. such other matters as may be relevant. 


F. Upon approving a project, the Agency shall enter into an agreement 
with the member or group of members submitting the project, which agree- 
ment shall: 


1. provide for allocation to the project of any required special fission- 
able or other materials; 

2. provide for transfer of special fissionable materials from their then 
place of custody, whether the materials be in the custody of the Agency 
or of the member making them available for use in Agency projects, to 
the member or group of members submitting the project, under conditions 
which ensure the safety of any shipment required and meet applicable 
health and safety standards; 

3. set forth the terms and conditions, including charges, on which any 
materials, services, equipment, and facilities are to be provided by the 
Agency itself, and, if any such materials, services, equipment, and facilities 
are to be provided by a member, the terms and conditions as arranged for 
by the member or group of members submitting the project and the supply- 
ing member ; 

4, include undertakings by the member or group of members sub- 
mitting the project (a) that the assistance provided shall not be used in 
such a way as to further any military, purpose; ¢ and (b) that the project 
shall be subject to the safeguards provided for in n Article XII, the relevant 
safeguards being specified in the agreement; 

5. make appropriate provision regarding the rights and interests of 
the Agency and the member or members concerned in any inventions or 
discoveries, or any patents therein, arising from the project; 

6. make appropriate provision regarding settlement of disputes; 

7. include such other provisions as may be appropriate. 


G. The provisions of this article shall also apply where appropriate to 
a request for materials, services, facilities, or equipment in connexion with 
an existing project. 


ARTICLE XII 


Agency safeguards 


A. With respect to any Agency project, or other arrangement where the 
Agency is requested by the parties concerned to apply safeguards, the 
Agency shall have the following rights and responsibilities to the extent 
relevant to the project or arrangement: 


1. to examine the design of specialized equipment and facilities, in- 
eluding nuclear reactors, and to approve it only from the viewpoint of 
assuring that it will not further any military purpose, that it complies 
with applicable health and safety standards, and that it will permit ef- 
feetive application of the safeguards provided for in this article; 
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2. to require the observance of any health and safety measures pie- 
seribed by the Agency; 

3. to require the maintenance and production of operating records 
to assist In ensuring accountability for source and special fissionahle jra- 
terials used or produced in the project or arrangement; 

4. to call for and receive progress reports; 

5. to approve the means to be used for the chemical processing 
irradiated materials solely to ensure that this chemical processing will noi 
lend itself to diversion of materials for military purposes and will comp'y 
with applicable health and safety standards; to require that special fissir 1- 
abie materials recovered or produced as a by-product be used for peaze! ti 
purposes under continuing Agency safeguards for research or in reacto s, 
existing’ or under construction, specified by the member or members ec i 
cerned; and to require deposit with the Agency of any excess of any 
special fissionable materials recovered or produced as a by-product over 
what js needed for the above-stated uses in order to prevent stovkpili i¢ 
of these materials, provided that thereafter at the request of the member 
or members concerned special fissionable materials so deposited with tc 
Agency shall be returned promptly to the member or members concerned 
for use under the same provisions as stated above; 

6. to send into the territory of the recipient state or states inspecto `s, 
designated by the Agency after consultation with the state or states eca 
cerned, who shall have access at all times to all places and data and te any 
person who by reason of his occupation deals with materials, eqripme t. 
or facilities which are required by this Statute to be safeguarded, 2s neess 
sary to account for source and special fissionable materials supplied and 
fissionable products and to determine whether there is compliance with 
the undertaking against use in furtherance of any military purpose rc- 
ferred to in sub-paragraph F-4 of Article XI, with the health and safcty 
measures referred to in sub-paragraph A-2 of this article, and with any 
other conditions prescribed in the agreement between the Agency and the 
state or states concerned. Inspectors designated by the Agency shall be 
accompanied by representatives of the authorities of the state concerned. 
if that state so requests, provided that the inspectors shall not thereby he 
delayed or otherwise impeded in the exercise of their functions; 

7. in the event of non-compliance and failure by the recipient stete 
or states to take requested corrective steps within a reasonable time, to 
suspend or terminate assistance and withdraw any materials and equ p- 
ment made available by the Agency or a member in furtherance of ine 
project. 


B. The Agency shall, as necessary, establish a staff of inspectors. Tus 
staff of inspectors shall have the responsibility of examining all operaticas 
eonducted by the Agency itself to determine whether the Agency is com- 
plying with the health and safety measures prescribed by it for application 
to projects subject to its approval, supervision or control, and whether the 
Agency is taking adequate measures to prevent the source and special 
fissionable materials in its custody or used or produced in its own operations 
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from being used in furtherance of any military purpose. The Agency shall 
take remedial action forthwith to correct any non-compliance or failure to 
take adequate measures. 

C. The staff of inspectors shall also have the responsibility of obtaining 
and verifying the accounting referred to in sub-paragraph A-6 of this 
article and of determining whether there is compliance with the under- 
taking referred to in sub-paragraph F-4 of Article XI, with the measures 
referred to in sub-paragraph A-2 of this article, and with all other condi- 
tions of the project prescribed in the agreement between the Agency and 
the state or states concerned. The inspectors shall report any non-compli- 
ance to the Director General who shall thereupon transmit the report to 
the Board of Governors. The Board shall call upon the recipient state or 
states to remedy forthwith any non-compliance which it finds to have 
occurred. The Board shall report the non-compliance to all members and 
to the Security Council and General Assembly of the United Nations. In 
the event of failure of the recipient state or states to take fully corrective 
action within a reasonable time, the Board may take one or both of the 
following measures: direct curtailment or suspension of assistance being 
provided by the Agency or by a member, and call for the return of ma- 
terials and equipment made available to the recipient member or group 
of members. The Agency may also, in accordance with Article XIX, 
suspend any non-complying member from the exercise of the privileges and 
rights of membership. 


ARTICLE XIII 


Reimbursement of members 


Unless otherwise agreed upon between the Board of Governors and the 
member furnishing to the Agency materials, services, equipment, or fa- 
cilities, the Board shall enter into an agreement with such member provid- 
ing for reimbursement for the items furnished. 


ARTICLE XIV 


Finance 


A. The Board of Governors shall submit to the General Conference the 
annual budget estimates for the expenses of the Agency. To facilitate 
the work of the Board in this regard, the Director General shall initially 
prepare the budget estimates. If the General Conference does not ap- 
prove the estimates, it shall return them together with its recommendations 
to the Board. The Board shall then submit further estimates to the 
General Conference for its approval. 

B. Expenditures of the Agency shall be classified under the following 
categories: 


1. Administrative expenses: these shall include: 


(a) costs of the staff of the Agency other than the staff employed in 
connexion with materials, services, equipment, and facilities referred to 
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in:.-.aragraph B-2 below; costs of meetings; and expenditures require- 
ico» the preparation of Agency projects and for the distribution of ©. 
fornation; 

(b) costs of implementing the safeguards referred to ir Article X ° 
in velation to Agency projects or, under sub-paragraph A-5 os Article F 
ir velation to any bilateral or multilateral arrangement, together with © > 
vcsis of handling and storage of special fissionable material by the Ave- 
other than the storage and handling charges referred to in paragre, ` 
E low; 

2. Expenses, other than those included in sub-paragraph 1 of + 
povrgraph, in connexion with any materials, facilities, plant, and ege. 
ire it acquired or established by the Agency in carrying out its authoris .. 
fictions, and the costs of materials, services, equipment, and facilities pi ~ 
v ced by it under agreements with one or more members. 


C. In fixing the expenditures under sub-paragraph B-1 (b) above. t v 
Board of Governors shall deduct such amounts as are recoverable uv: 
ar-cements regarding the application of safeguards between the Age: y 
and parties to bilateral or multilateral arrangements. 

.). The Board of Governors shall apportion the expenses referred ne v 

s u;+-paragraph B-1 above, among members in accordance with a seale tc >> 
fixed by the General Conference. In fixing the scale the General Ce: 
forenee shall be guided by the principles adopted by the United Natio n `- 
avessing contributions of Member States to the regular budgst of : » 
United Nations. 
2. The Board of Governors shall establish periodically a scale of chars s~, 
i weluding reasonable uniform storage and handling charges, for mater’: |... 
so -viees, equipment, and facilities furnished to members by the Age y, 
"" e scale shall be designed to produce revenues for the Agency acequets io 
1icet the expenses and costs referred to in sub-paragraph B-2 sebove, |. 
envy voluntary contributions which the Board of Governors may, in acco it- 
¿nvo with paragraph F, apply for this purpose. The proeeeds of won 
charges shall be placed in a separate fund which shall be used to pay 
members for any materials, services, equipment, or facilities furn'shed oy 
them and to meet other expenses referred to in sub-paragraph B-2 ain ve 
which may be incurred by the Agency itself. 

F, Any excess of revenues referred to in paragraph E ovce the *xpes `s 
ara costs there referred to, and any voluntary contributions to the Agoi >. 
shall be placed in a general fund which may be used as the Board of 
Governors, with the approval of the General Conference, may determi is, 

G. Subject to rules and limitations approved by the General Csi- 
"erence, the Board of Governors shall have the authority to exercise borre- 
“nz powers on behalf of the Agency without, however, imposing on mem? `^s 
of the Agency any liability in respect of loans entered into pursuant to i `is 
authority, and to accept voluntary contributions made to the Ager.cy. 

Il. Decisions of the General Conference on financial questions and of he 
card of Governors on the amount of the Agency’s budget shall require a 
‘10-thirds majority of those present and voting. 
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ARTICLE XV 
Privileges and immunities 


A. The Agency shall enjoy in the territory of each member such legal 
capacity and such privileges and immunities as are necessary for the 
exercise of its functions. 

B. Delegates of members together with their alternates and advisers, 
Governors appointed to the Board together with their alternates and ad- 
visers, and the Director General and the staff of the Agency, shall enjoy 
such privileges and immunities as are necessary in the independent exer- 
cise of their functions in connexion with the Agency. 

C. The legal capacity, privileges, and immunities referred to in this 
article shall be defined in a separate agreement or agreements between the 
Agency, represented for this purpose by the Director General acting under 
instructions of the Board of Governors, and the members. 


ARTICLE XVI 
Relationship with other organizations 


A. The Board of Governors, with the approval of the General Con- 
ference, is authorized to enter into an agreement or agreements establish- 
ing an appropriate relationship between the Agency and the United 
Nations and any other organizations the work of which is related to that 
of the Agency. 

B. The agreement or agreements establishing the relationship of the 
Agency and the United Nations shall provide for: 


1. Submission by the Agency of reports as provided for in sub-para- 
graphs B-4 and B-6 of Article III; 

2. Consideration by the Agency of resolutions relating to it adopted by 
the General Assembly or any of the Councils of the United Nations and 
the submission of reports, when requested, to the appropriate organ of the 
United Nations on the action taken by the Agency or by its members in 
accordance with this Statute as a result of such consideration. 


ARTICLE XVII 
Settlement of disputes 


A. Any question or dispute concerning the interpretation or application 
of this Statute which is not settled by negotiation shall be referred to the 
International Court of Justice in conformity with the Statute of the Court, 
unless the parties concerned agree on another mode of settlement. 

B. The General Conference and the Board of Governors are separately 
empowered, subject to authorization from the General Assembly of the 
United Nations, to request the International Court of Justice to give an 
advisory opinion on any legal question arising within the scope of the 
Agency’s activities. 
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ARTICLE XVIII 


Amendments and withdrawals 


A. Amendments to this Statute may be proposed by any member. 
Certified copies of the text of any amendment proposed shall be prepared 
by the Director General and communicated by him to all members at lea f 
nincty days in advance of its consideration by the General Conference. 

B. At the fifth annual session of the General Conference following it~ 
coping into force of this Statute, the question of a general review of tr~ 
provisions of this Statute shall be placed on the agenda of that session. 
On approval by a majority of the members present and voting, the revic- 
will take place at the following General Conference. Thereafter, propose s 
on the question of a general review of this Statute may be submitted fcr 
decision by the General Conference under the same procedure. 

C. Amendments shall come into force for all members when: 


(i) approved by the General Conference by a two-thirds majority «©: 
those present and voting after consideration of observations submittc:] 
by the Board of Governors on each proposed amendment, and 

(ii) aecepted by two-thirds of all the members in accordance with the r 
respective constitutional processes. Acceptance by a member shall be et 
fected by the deposit of an instrument of acceptance with the depositary 
government referred to in paragraph C of Article XXI. 


D. At any time after five years from the date when this Statute she’! 
take effect in accordance with paragraph E of Article XXI or whenever 7 
member is unwilling to accept an amendment to this Statute, it may wit ı 
draw from the Agency by notice in writing to that effect given to ibe 
depositary government referred to in paragraph © of Article XXT, whic) 
shali promptly inform the Board of Governors and all members. 

E. Withdrawal by a member from the Agency shall not affect its co- 
tractual obligations entered into pursuant to Article XI or its budgetary 
obligations for the year in which it withdraws. 


ARTICLE XIX 


Suspension of privileges 


A. A member of the Agency which is in arrears in the payment of its 
financial contributions to the Agency shall have no vote in the Agency 
if the amount of its arrears equals or exceeds the amount of the contribua- 
tions due from it for the preceding two years. The General Conferen:c 
may, nevertheless, permit such a member to vote if it is satisfied that tie 
failure to pay is due to conditions beyond the control of the member. 

B. A member which has persistently violated the provisions of ilis 
Statute or of any agreement entered into by it pursuant to this Statute 
may be suspended from the exercise of the privileges and rights of memx v- 
ship by the General Conference acting by a two-thirds majority of te 
members present and voting upon recommendation by the Board of 
Governors. 
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ARTICLE XX 


Definitions 
As used in this Statute: 


1. The term ‘‘special fissionable material’? means plutoninm-239; 
uranium-233; uranium enriched in the isotopes 235 or 233; any material 
containing one or more of the foregoing; and such other fissionable material 
as the Board of Governors shall from time to time determine; but the term 
‘*special fissionable material’’ does not include source material. 

2. The term ‘‘uranium enriched in the isotopes 235 or 233’’ means 
uranium containing the isotopes 235 or 233 or both in an amount such that 
the abundance ratio of the sum of these isotopes to the isotope 238 is 
greater than the ratio of the isotope 235 to the isotope 238 occurring in 
nature. 

3. The term ‘‘source material’’ means uranium containing the mixture 
of isotopes occurring in nature; uranium depleted in the isotope 285; 
thorium; any of the foregoing in the form of metal, alloy, chemical com- 
pound, or concentrate; any other material containing one or more of the 
foregoing in such concentration as the Board of Governors shall from time 
to time determine; and such other material as the Board of Governors 
shall from time to time determine. 


ARTICLE XXI 


Signature, acceptance, and entry into force 


A. This Statute shall be open for signature on 26 October 1956 by all 
States Members of the United Nations or of any of the specialized agencies 
and shall remain open for signature by those states for a period of ninety 
days. 

B. The signatory states shall become parties to this Statute by deposit of 
an instrument of ratification. 

C. Instruments of ratification by signatory states and instruments of ac- 
ceptance by states whose membership has been approved under paragraph 
B of Article IV of this Statute shall be deposited with the Government of 
the United States of America, hereby designated as depositary government. 

D. Ratification or acceptance of this Statute shall be effected by states in 
accordance with their respective constitutional processes. 

E. This Statute, apart from the Annex, shall come into force when 
eighteen states have deposited instruments of ratification in accordance 
with paragraph B of this article, provided that such eighteen states shall 
include at least three of the following states: Canada, France, the Union 
of Soviet Socialist Republics, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America. Instruments of 
ratification and instruments of acceptance deposited thereafter shall take 
effect on the date of their receipt. 


are 
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F. Tre depositary government shall promptly inform all states siguats > 
to tris Statute of the date of each deposit of ratification and the date o 
entry into force of the Statute. The depositary government shall promptly 
inform all signatories and members of the dates on which states subse 
aucrtly become parties thereto. 


C Tke Annex to this Statute shall come into force on the first day th’ 
Stricte is open for signature. 


ARTICLE XXII 


Registration with the United Nations 


aA. This Statute shall be registered by the depositary government puis. 
ant to Article 102 of the Charter of the United Nations. 


B. Agreements between the Agency and any member or members, agree 
meats between the Agency and any other organization or organizations, an 
esrcements between members subject to approval of the Agency, shall v. 
-ogi-tercd with the Agency. Such agreements shall be registered by tr 
a\ge.:ey with the United Nations if registration is required under Artic!- 
102 of the Charter of the United Nations. 


ARTICLE XXIII 


Authentic texts and certified copies 


"Wiis Statute, done in the Chinese, English, French, Russian and Svari.’ 
“ers. ages, each being equally authentic, shall be deposited in the archive 
ui ciy depositary government. Duly certified copies of this Statute shall `>- 
*yéx:smitted by the depositary government to the governments of the othe 
sigi:ntory states and to the governments of states admitted to members: 
ander paragraph B of Article IV. 

‘x witness whereof the undersigned, duly authorized, have signcd ihi 
Statute. 

Done at the Headquarters of the United Nations, this twenty-sixth da,” 
of October, one thousand nine hundred and fifty-six. 


_Ecro follow signatures on behalf of Albania, Argentina. Australis. 
A.sivia, Belgium, Bolivia, Brazil, Bulgaria, Byelorussian Soviet Sociale. 
Reo.:vlic, Cambodia, Canada, Ceylon, Chile, China, Colombia, Costi Ries. 
Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, Egypt, = 
Sa. odor, Ethiopia, France, Federal Republic of Germany, Greece, Guate 
malo, Haiti, Honduras, Hungary, Iceland, India, Indonesia, fran, Israc 
Jasan, Korea, Lebanon, Liberia, Libya, Monaco, The Netherlands, Ne. 
Zealand, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Polanc 
Portugal, Rumania, Spain, Sudan, Sweden, Switzerland, Syria, Thailanc, 
Turkey, Ukrainian Soviet Socialist Republic, Union of South Africa, Uniov 
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of Soviet Socialist Republics, United Kingdom, United States, Uruguay, 
Vatican City, Venezuela, Viet-Nam, Yugoslavia.] ? 


ANNEX I 


Preparatory Commission 


A. A Preparatory Commission shall come into existence on the first day 
this Statute is open for signature. It shall be composed of one representa- 
tive each of Australia, Belgium, Brazil, Canada, Czechoslovakia, France, 
India, Portugal, Union of South Africa, Union of Soviet Socialist Repub- 
lies, United Kingdom of Great Britain and Northern Ireland, and United 
States of America, and one representative each of six other states to be 
chosen by the International Conference on the Statute of the International 
Atomic Energy Agency. The Preparatory Commission shall remain in 
existence until this Statute comes into force and thereafter until the Gen- 
eral Conference has convened and a Board of Governors has been selected 
in accordance with Article VI. 

B. The expenses of the Preparatory Commission may be met by a loan 
provided by the United Nations and for this purpose the Preparatory Com- 
mission shall make the necessary arrangements with the appropriate 
authorities of the United Nations, including arrangements for repayment 
of the loan by the Agency. Should these funds be insufficient, the Prepara- 
tory Commission may accept advances from governments. Such advances 
may be set off against the contributions of the governments concerned to 
the Agency. 

C. The Preparatory Commission shall: 


1. elect its own officers, adopt its own rules of procedure, meet as often 
as necessary, determine its own place of meeting and establish such com- 
mittees as it deems necessary ; 

2. appoint an executive secretary and staff as shall be necessary, who 
shall exercise such powers and perform such duties as the Commission may 
determine; 

3. make arrangements for the first session of the General Conference, 
including the preparation of a provisional agenda and draft rules of pro- 
cedure, such session to be held as soon as possible after the entry into force 
of this Statute; 

4. make designations for membership on the first Board of Governors 
in accordance with sub-paragraphs A-1 and A-2 and paragraph B of 
Article VI; 

5. make studies, reports, and recommendations for the first session of 
the General Conference and for the first meeting of the Board of Governors 
on subjects of concern to the Agency requiring immediate attention, includ- 
ing (a) the financing of the Agency; (b) the programmes and budget for 


1 Tho Statute was later signed on behalf of Afghanistan, Burma, Iraq, Italy, Laos, 
Luxembourg, Mexico, Moroceo, Nicaragua, and Tunisia. 
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the vst year of the Agency; (c) technical problems relevant to advance 
dlaining of Agency operations; (d) the establishment of a permanent 
Avercy staff; and (e) the location of the permanent headquarters of ihe 
Agrey; 

6. make recommendations for the first meeting of the Board of 
Governors concerning the provisions of a headquarters agreement defini « 
the status of the Agency and the rights and obligations which will oxix. 
in th» relationship between the Agency and the host government; 

7. (a) enter into negotiations with the United Nations with a view 4 
the »zeparation of a draft agreement in accordance with Article XVI è 
this Statute, such draft agreement to be submitted to the first session o 
the Concral Conference and to the first meeting of the Board of Gove nor. 
and ‘b) make recommendations to the first session of the General (31 
ferenee and to the first mecting of the Board of Governors concerning tlu 
relationship of the Agency to other international organizations as ¢9a 
tenplated in Article XVI of this Statute. 


RESOLUTION ADOPTED BY THE UNITED Nations GENERAL ASSEMBLY ON 
January 11, 1957+ 


The General Assembly, 


Welcoming the unanimous adoption by representatives of eighty-za“ 
states, on 23 October 1956, of the Statute of the International Aton + 
Energy Agency, 

Nutting that paragraph 7 of section C of Annex I of the Statute authov 
izes ihe Preparatory Commission of the Agency to enter into negotiatio.. 
wi.b the United Nations with a view to the preparation of a draft agree 
ert governing the relationship between the United Nations and tn’ 
-Accaey in accordance with Article XVI of the Statute, 

Desiring to initiate negotiations with the Agency with a view to brine 
int U into relationship with the United Nations, as provided for in Artie! - 
XV of the Statute, 

1, Authorizes the Advisory Committee on the Peaceful Uses of Atomi: 
Enceay, as established on the basis of paragraph 5 of section 3 of Cenere] 
Assembly resolution 810 (IX) of 4 December 1954, to negotiate with the 
Presaratory Commission of the International Atomie Energy Agency : 
dra `t relationship agreement based on the principles set forth in the study ` 
prepared by the Secretary-General in consultation with the Advisory Con: 
mittee, pursuant to paragraph 5 of part II of General Assembly resolutio : 
912 (X) of 3 December 1955; 

2. Requests the Advisory Committee to submit a report on the negoti 
tions, together with the draft agreement resulting from these negotiation , 
to the General Assembly, at the twelfth session, for its approval. 


TN. Doe, A/Res/450; 36 Department of State Bulletin 240 (1957). 
2 U.N. Doe. A/3122. 
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INTERNATIONAL FINANCE CORPORATION 


ARTICLES OF AGREEMENT? 
Done at Washington, May 25, 1955; in force July 20, 1956 ° 


The Governments on whose behalf this Agreement is signed agree as 
follows: 
INTRODUCTORY ARTICLE 


The INTERNATIONAL Finance Corporation (hereinafter called the Cor- 
poration) is established and shall operate in accordance with the following 
provisions: 

ARTICLE I 
PURPOSE 


The purpose of the Corporation is to further economie development by 
encouraging the growth of productive private enterprise in member coun- 
tries, particularly in the less developed areas, thus supplementing the 
activities of the International Bank for Reconstruction and Development 
(hereinafter called the Bank). In earrying out this purpose, the Corpor- 
ation shall: 


(i) in association with private investors, assist in financing the es- 
tablishment, improvement and expansion of productive private 
enterprises which would contribute to the development of its 
member countries by making investments, without guarantee of 
repayment by the member government concerned, in cases where 
sufficient private capital is not available on reasonable terms; 

(ii) seek to bring together investment, opportunities, domestic and 
foreign private capital, and experienced management; and 

(ili) seek to stimulate, and to help create conditions conducive to, the 
flow of private capital, domestic and foreign, into productive in- 
vestment in member countries. 


The Corporation shall be guided in all its decisions by the provisions of 
this Article. 


ARTICLE IT 
MEMBERSHIP AND CAPITAL 
Section 1. Membership 


(a) The original members of the Corporation shall be those members of 
the Bank listed in Schedule A hereto which shall, on or before the date 


* Treaties and Other International Acts Series, No. 3620; 7 U. S. Treaties 2197. 
The following governments are parties by signature, and deposit of instruments of 
acceptance: Australia, Austria, Belgium, Bolivia, Brazil, Burma, Canada, Ceylon, 
Colombia, Costa Rica, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, 
Ethiopia, Finland, France, German Federal Republic, Guatemala, Haiti, Honduras, 
Iceland, India, Indonesia, Iran, Iraq, Israel, Italy, Japan, Jordan, Lebanon, Luxem- 
bourg, Mexico, The Netherlands, Nicaragua, Norway, Pakistan, Panama, Paraguay, 
Peru, Sweden, Thailand, Turkey, United Kingdom, United States, Venezuela. 

1 The text printed herein, including signatures and Schedule A, is as certified by the 
Secretary of the International Bank for Reconstruction and Development on Dec. 7, 1955. 
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specified in Article IX, Section 2(¢), accept membership in the Corpo - 
tior 

(b) Membership shall be open to other members of the Bank zt suci 
tiracs and in accordance with such terms as may be prescribed by it. 
Corooration,. 


siction 2. Capital Stock 


(a) The authorized capital stock of the Corporation shall be $100,000 - 
JCG in terms of United States dollars. 

io) The authorized capital stock shall be divided into 100,000 shax. 
having a par value of one thousand United States dollars each, Ar’ 
such shares not initially subscribed by original members shall be availab. ` 
foe subsequent subscription in accordance with Section 3(d) of this Artich. 

(ci The amount of capital stock at any time authorized may be increase | 
by ‘he Board of Governors as follows: 


i) by a majority of the votes cast, in case such increase is necessary 
for the purpose of issuing shares of capital stock on inijial sn- 
scription by members other than original members, provided thet 
the aggregate of any increases authorized pursuant to this su- 
paragraph shall not exceed 10,000 shares; 

(4i) in any other case, by a three-fourths majority of the totel vonir: 
power, 


(d) In ease of an increase authorized pursuant to paragraph (c) (ii! 
akove, cach member shall have a reasonable opportunity to subscribe, ur dc ° 
sue ` conditions as the Corporation shall decide, to a proportion of ii: 
inc vase of stock equivalent to the proportion which its stoc: ther-to'o ` 
suc-:rived bears to the total capital stock of the Corporaiion, but “o 
miber shall be obligated to subseribe to any part of the inercased capia.. 

(2) Issuance of shares of stock, other than those subscribed cither 01 
initial subscription or pursuant to paragraph (d) above, shall require s 
three-fourths majority of the total voting power. 

(2) Shares of stock of the Corporation shall be available for subseriptio 1 
only by, and shall be issued only to, members. 


Srotion 38. Subscriptions 


(a) Each original member shall subscribe to the number of shares c. 
stock set forth opposite its name in Schedule A. The number of shares e? 
stock to be subscribed by other members shall be determined by the Co:- 
poration. 

(©) Shares of stock initially subscribed by original members shall b> 
issucd at par. 

(2) The initial subscription of each original member shall be payable i: 
full within 30 days after either the date on which the Corporation sha? 
begin operations pursuant to Article IX, Section 3(b), or the date on whica 
such original member becomes a member, whichever shall be later, or zt 
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such date thereafter as the Corporation shall determine. Payment shall 
be made in gold or United States dollars in response to a call by the 
Corporation which shall specify the place or places of payment. 

(d) The price and other terms of subscription of shares of stock to be 
subseribed, otherwise than on initial subscription by original members, 
shall be determined by the Corporation. 


Section 4. Limitation on Liability 


No member shall be liable, by reason of its membership, for obligations 
of the Corporation. 


Section 5. Restriction on Transfers and Pledges of Shares 


Shares of stock shall not be pledged or encumbered in any manner what- 
ever, and shall be transferable only to the Corporation. 


ARTILE JIT 
OPERATIONS 
Section 1. Financing Operations 


The Corporation may make investments of its funds in productive private 
enterprises in the territories of its members. The existence of a govern- 
ment or other public interest in such an enterprise shall not necessarily 
preclude the Corporation from making an investment therein. 


Section 2. Forms of Financing 


(a) The Corporation’s financing shall not take the form of investments 
in capital stock. Subject to the foregoing, the Corporation may make in- 
vestments of its funds in such form or forms as it may deem appropriate 
in the circumstances, including (but without limitation) investments ac- 
cording to the holder thereof the right to participate in earnings and the 
right to subseribe to, or to convert the investment into, capital stock. 

(b) The Corporation shall not itself exercise any right to subscribe to, 
or to convert any investment into, capital stock. 


Section 3. Operational Principles 


The operations of the Corporation shall be conducted in accordance with 
the following principles: 


(i) the Corporation shall not undertake any financing for which in its 
opinion sufficient private capital could be obtained on reasonable 
terms; 

(ii) the Corporation shall not finance an enterprise in the territories 
of any member if the member objects to such financing; 

(iii) the Corporation shall impose no conditions that the proceeds of 
any financing by it shall be spent in the territories of any par- 
ticular country ; 
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‘iv! the Corporation shall not assume responsibility for :nanasime e y 
enterprise in which it has invested; 

(v) the Corporation shall undertake its financing on terms and eo% 
ditions which it considers appropriate, taking into acgawi ’ > 
requirements of the enterprise, the risks being undertake, ny ^ 
the Corporation and the terms and conditions normally obt 
by private investors for similar financing; 

{vi) the Corporation shall seek to revolve its funds by selling its : 
vestments to private investors whenever it can appropriately do + 
on satisfactory terms; 

‘vii) the Corporation shall seek to maintain a reasonable diversifica.. . 
in its investments. 


Secrion 4. Protection of Interests 


Nothing in this Agreement shall prevent the Corporation, in the ever 
a:tcval or threatened default on any of its investments, actual or threater ~ 
insolvency of the enterprise in which such investment shall have be v 
made, or other situations which, in the opinion of the Corporation, threat: n 
to jeopardize such investment, from taking such action and exercising such 
rishts as it may deem necessary for the protection of its interests. 


Suction 5. Applicability of Certain Foreign Exchange Restrictiors 


Funds received by or payable to the Corporation in respect of an inve + 
ment of the Corporation made in any member’s territories pursiar{ 
Section 1 of this Article shall not be free, solely by reason of any provisio 
>° -his Agreement, from generally applicable foreign exchange re~-trictic. 
v~ clations and controls in force in the territories of that member. 


3 
2 


+ 


Snciion 6. Miscellaneous Operations 


in addition to the operations specified elsewhere in this Agreement +e 
Co ‘poration shall have the power to: 


ʻi) borrow funds, and in that connection to furnish such collazera’ ow 
other security therefor as it shall determine; provided, howevi v, 
that before making a public sale of its obligations in the mavkets of 
a member, the Corporation shall have obtained the approval of thot 
member and of the member in whose currency the obligations © ^ 
to be denominated; 

‘ti) invest funds not needed in its financing operations in such obite - 
tions as it may determine and invest funds held by it for pensier. 
or similar purposes in any marketable securities, all without bei 
subject to the restrictions imposed by other sections of this Artic! . 

ʻi) guarantee securities in which it has invested in order to f:cilir > 
their sale; 

fiv) buy and sell securities it has issued or guaranteed or in which 4 
has invested ; 


4 
N 
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(v) exercise such other powers incidental to its business as shall be 
necessary or desirable in furtherance of its purposes. 


Section 7. Valuation of Currencies 


‘Whenever it shall become necessary under this Agreement to value any 
currency in terms of the value of another currency, such valuation shall be 
as reasonably determined by the Corporation after consultation with the 
International Monetary Fund. 


Ssecrion 8. Warning To Be Placed on Securities 


Every security issued or guaranteed by the Corporation shall bear on its 
face a conspicuous statement to the effect that it is not an obligation of the 
Bank or, unless expressly stated on the security, of any government. 


Section 9. Political Activity Prohibited 


The Corporation and its officers shall not interfere in the political affairs 
of any member; nor shall they be influenced in their decisions by the 
political character of the member or members concerned. Only economic 
considerations shall be relevant to their decisions, and these considerations 
shall be weighed impartially in order to achieve the purposes stated in this 
Agreement. 

ARTICLE IV 


ORGANIZATION AND MANAGEMENT 
Section 1. Structure of the Corporation 


The Corporation shall have a Board of Governors, a Board of Directors, 
a Chairman of the Board of Directors, a President and such other officers 
and staff to perform such duties as the Corporation may determine. 


Section 2, Board of Governors 


(a) All the powers of the Corporation shall be vested in the Board of 
Governors. 

(b) Each Governor and Alternate Governor of the Bank appointed 
by a member of the Bank which is also a member of the Corporation shall 
ex officio be a Governor or Alternate Governor, respectively, of the Cor- 
poration. No Alternate Governor may vote except in the absence of his 
principal. The Board of Governors shall select one of the Governors as 
Chairman of the Board of Governors. Any Governor or Alternate Gov- 
ernor shall cease to hold office if the member by which he was appointed 
shall cease to be a member of the Corporation. 

(c) The Board of Governors may delegate to the Board of Directors 
authority to exercise any of its powers, except the power to: 


(i) admit new members and determine the conditions of their ad- 
mission ; 
(ii) increase or decrease the capital stock; 


à 
tn 
` 
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dii, suspend a member; 

(iv) decide appeals from interpretations of this Agreement given Y7 
the Board of Directors; 

{v) make arrangements to cooperate with other international orsaniz: 
tions (other than informal arrangements of a temporary and c’ 
ministrative character) ; 

vi) decide to suspend permanently the operations of the Corporati. > 
and to distribute its assets; 

ivii) declare dividends; 

“viii; amend this Agreement. 


^1 “he Board of Governors shall hold an annual meeting and si: : 
othe? meetings as may be provided for by the Board of Governors or ea k. 
by the Board of Directors. 

‘o’ The annual meeting of the Board of Governors shall be held in con 
miction with the annual meeting of the Board of Governors of the Bank 

` A quorum for any meeting of the Board of Governors shall be s 
me jority of the Governors, exercising not less than two-thirds of the tote 
voile power. 

‘e) The Corporation may by regulation establish a procedure whereby 
the Board of Directors may obtain a vote of the Governors on a speci": 
question without calling a meeting of the Board of Governors. 

‘h’ The Board of Governors, and the Board of Directors to the exter 
authorized, may adopt such rules and regulations as may be necessary or 
appropriate to conduct the business of the Corporation. 

‘i’ Governors and Alternate Governors shall serve as such without com 
densstion from the Corporation. 


E tion 3. Voting 


(a) Each member shall have two hundred fifty votes plus one additio 1a! 
vote for each share of stock held. 

(b` Except as otherwise expressly provided, all matters before +h: 
Corporation shall be decided by a majority of the votes cast. 


Sti tion 4. Board of Directors 


(a` The Board of Directors shall be responsible for the conduct of the 
zeneral operations of the Corporation, and for this purpose shall exercis” 
all cre powers given to it by this Agreement or delegated to it by the Boaru 
of Gauvernors, 

(b: Tae Board of Directors of the Corporation shall be composed es 
officio of each Executive Director of the Bank who shall have been citl.or 
‘i) appointed by a member of the Bank which is also a member cf tke 
Corporation, or (ii) elected in an election in which the votes of at least ore 
menor of the Bank which is also a member of the Corporation shall have 
counted toward his election. The Alternate to each such Executive Di- 
rector of the Bank shall ex officio be an Alternate Director of the Corpora- 
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tion. Any Director shall cease to hold office if the member by which he 
was appointed, or if all the members whose votes counted toward his 
election, shall cease to be members of the Corporation. 

(c) Each Director who is an appointed Executive Director of the Bank 
shall be entitled to cast the number of votes which the member by which 
he was so appointed is entitled to cast in the Corporation. Each Director 
who is an elected Executive Director of the Bank shall be entitled to cast 
the number of votes which the member or members of the Corporation 
whose votes counted toward his election in the Bank are entitled to cast 
in the Corporation. All the votes which a Director is entitled to cast 
shall be cast as a unit. 

(d) An Alternate Director shall have full power to act in the absence 
of the Director who shall have appointed him. When a Director is present, 
his Alternate may participate in meetings but shall not vote. 

(e) A quorum for any meeting of the Board of Directors shall be a 
majority of the Directors exercising not less than one-half of the total 
voting power. 

(£) The Board of Directors shall meet as often as the business of the 
Corporation may require. 

(g) The Board of Governors shall adopt regulations under which a 
member of the Corporation not entitled to appoint an Executive Director 
of the Bank may send a representative to attend any meeting of the Board 
of Directors of the Corporation when a request made by, or a matter 
particularly affecting, that member is under consideration. 


Section 5. Chairman, President and Staff 


(a) The President of the Bank shall be ex officio Chairman of the Board 
of Directors of the Corporation, but shall have no vote except a deciding 
vote in case of an equal division. He may participate in meetings of the 
Board of Governors but shall not vote at such meetings. 

(b) The President of the Corporation shall be appointed by the Board of 
Directors on the recommendation of the Chairman. The President shall be 
chief of the operating staff of the Corporation. Under the direction of the 
Board of Directors and the general supervision of the Chairman, he shall 
conduct the ordinary business of the Corporation and under their general 
control shall be responsible for the organization, appointment and dismissal 
of the officers and staff. The President may participate in meetings of 
the Board of Directors but shall not vote at such meetings. The President 
shall cease to hold office by decision of the Board of Directors in which the 
Chairman concurs. 

(e) The President, officers and staff of the Corporation, in the discharge 
of their offices, owe their duty entirely to the Corporation and to no other 
authority. Each member of the Corporation shall respect the international 
character of this duty and shall refrain from all attempts to influence any 
of them in the discharge of their duties. 

(d) Subject to the paramount importance of securing the highest stand- 
ards of efficiency and of technical competence, due regard shall be paid, in 
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appcinting the officers and staff of the Corporation, to the importane «+ 
ree-uiting personnel on as wide a geographical basis as possible, 


Srepon 6. Relationship to the Bank 


(2) The Corporation shall be an entity separate and distinct from . 
Bak and the funds of the Corporation shall be kept separate and ans 
{rox those of the Bank. The Corporation shall not lend to or borrow frr 
the Bank. The provisions of this Section shall not prevent the Corpe : 
tior from making arrangements with the Bank regarding facilitics, g` 
sovacl and services and arrangements for reimbursement of administrat ` 
expenses paid in the first instance by either organization on behalf of 4 
otner. 

(b) Nothing in this Agreement shall make the Corporation liable for if: 
acts or obligations of the Bank, or the Bank liable for the acts or obli:;: 
tions of the Corporation. 


Scetion 7. Relations With Other International Organizations 


The Corporation, acting through the Bank, shall enter into formal « 
rangements with the United Nations and may enter into such arrangem:* . 
with other public international organizations having specialized respoii- 
bilities in related fields, 


cotion 8. Location of Offices 


The principal office of the Corporation shall be in the same locality +. 
the vriacipal office of the Bank. The Corporation may establish oth: 
ofices ia the territories of any member. 


S.ction 9. Depositories 


Each member shall designate its central bank as a depository in whic: 
th: Corporation may keep holdings of such member’s currency oi oth: 
asscis o` the Corporation or, if it has no central bank, it shall designate “e 
such purpose such other institution as may be acceptable to the Corporatic: 


Sorron 10. Channel of Communication 


Each member shall designate an appropriate authority with which th» 
Corporation may communicate in connection with any matter arising undc ° 
this Agcecment. 


Szetion 11. Publication of Reports and Provision of Information 


(a; The Corporation shall publish an annual report containing < 
audited statement of its accounts and shall circulate to members at appre 
‘ta intervals a summary statement of its financial position and a prof: 

1 loss statement showing the results of its operations. 

(bì The Corporation may publish such other reports as it deems dc- 
sirable to carry out its purposes. 

‘e) Copies of all reports, statements and publications made under thi. 
Saction shall he distributed ta memhers 


or 
an 
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Sxotion 12. Dividends 


(a) The Board of Governors may determine from time to time what 
part of the Corporation’s net income and surplus, after making appropriate 
provision for reserves, shall be distributed as dividends. 

(b) Dividends shall be distributed pro rata in proportion to capital 
stock held by members. 

(e) Dividends shall be paid in such manner and in such currency or 
currencies as the Corporation shall determine. 


ARTICLE V 
WITHDRAWAL; SUSPENSION OF MEMBERSHIP; SUSPENSION OF OPERATIONS 
Section 1. Withdrawal by Members 


Any member may withdraw from membership in the Corporation at any 
time by transmitting a notice in writing to the Corporation at its principal 
office. Withdrawal shall become effective upon the date such notice is 
received. 


Section 2. Suspension of Membership 


(a) If a member fails to fulfill any of its obligations to the Corporation, 
the Corporation may suspend its membership by decision of a majority 
of the Governors, exercising a majority of the total voting power. The 
member so suspended shall automatically cease to be a member one year 
from the date of its suspension unless a decision is taken by the same 
majority to restore the member to good standing. 

(b) While under suspension, a member shall not be entitled to exercise 
any rights under this Agreement except the right of withdrawal, but shall 
remain subject to all obligations. 


Section 8. Suspension or Cessation of Membership in the Bank 


Any member which is suspended from membership in, or ceases to be a 
member of, the Bank shall automatically be suspended from membership in, 
or cease to be a member of, the Corporation, as the case may be. 


Seorion 4. Rights and Duties of Governments Ceasing To Be Members 


(a) When a government ceases to be a member it shall remain liable for 
all amounts due from it to the Corporation. The Corporation shall arrange 
for the repurchase of such government’s capital stock as a part of the 
settlement of accounts with it in accordance with the provisions of this 
Section, but the government shall have no other rights under this Agree- 
ment except as provided in this Section and in Article VIII (e). 

(b) The Corporation and the government may agree on the repurchase 
of the capital stock of the government on such terms as may be appropriate 
under the circumstances, without regard to the provisions of paragraph (¢) 
below. Such agreement may provide, among other things, for a final 
settlement of all obligations of the government to the Corporation. 
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(e) If such agreement shall not have been made within six months after 
the government ceases to be a member or such other time as the Corporaticn 
and such government may agree, the repurchase price of the government’s 
capital stock shall be the value thereof shown by the books of the Corpore. 
tion on the day when the government ceases to be a member. The reou-- 
chase of the capital stock shall be subject to the following conditions: 


(i) payments for shares of stock may be made from time to time, upes 
their surrender by the government, in such instalments, at sut. 
times and in such available currency or currencies as the Co.- 
poration reasonably determines, taking into account the finar.cini 
position of the Corporation; 

(ii) any amount due to the government for its capital stock shall be 
withheld so long as the government or any of its agencies remains 
liable to the Corporation for payment of any amount and suen 
amount may, at the option of the Corporation, be set off, as `t 
becomes payable, against the amount due from the Corporation ; 

(iii) if the Corporation sustains a net loss on the investments made pur- 
suant to Article IIT, Section 1, and held by it on the date when the 
government ceases to be a member, and the amount of such loss 
exceeds the amount of the reserves provided therefor on such date, 
such government shall repay on demand the amount by which the 
repurchase price of its shares of stock would have been reduced if 
such loss had been taken into account when the repurchase price 
was determined. 


(d) In no event shall any amount due to a government for its capital 
stocx under this Section be paid until six months after the date upon which 
the government ceases to be a member. If within six months of the date 
upon which any government ceases to be a member the Corporation sus- 
pends operations under Section 5 of this Article, all rights of such govern- 
ment shall be determined by the provisions of such Section 5 and sue) 
government shall be considered still a member of the Corporation for pur- 
poses of such Section 5, except that it shall have no voting rights. 


Section 5. Suspension of Operations and Settlement of Obligations 


(a) The Corporation may permanently suspend its operations by vote 
of a majority of the Governors exercising a majority of the total votin: 
power. After such suspension of operations the Corporation shall forth- 
with cease all activities, except those incident to the orderly realization, 
conservation and preservation of its assets and settlement of its obligations. 
Until final settlement of such obligations and distribution of such assets, 
the Corporation shall remain in existence and all mutual rights and obliga- 
tions of the Corporation and its members under this Agreement shall con 
tinue unimpaired, except that no member shall be suspended or withdraw 
and that no distribution shall be made to members except as in this 
Section provided. 

(b) No distribution shall be made to members on account of their 
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subscriptions to the capital stock of the Corporation until all liabilities 
ereditors shall have been discharged or provided for and until the Bo: 
of Governors, by vote of a majority of the Governors exercising a major 
of the total voting power, shall have decided to make such distribution. 

(e) Subject to the foregoing, the Corporation shall distribute the ass 
of the Corporation to members pro rata in proportion to capital stock h 
by them, subject, in the case of any member, to prior settlement of all c 
standing claims by the Corporation against such member. Such ı 
tribution shall be made at such times, in such currencies, and in cash 
other assets as the Corporation shall deem fair and equitable. The sha 
distributed to the several members need not necessarily be uniform in 
spect of the type of assets distributed or of the currencies in which t] 
are expressed. 

(d) Any member receiving assets distributed by the Corporation pur 
ant to this Section shall enjoy the same rights with respect to such assets 
the Corporation enjoyed prior to their distribution. 


ARTIOLE VI 
STATUS, IMMUNITIES AND PRIVILEGES 
Section 1. Purposes of Article 


To enable the Corporation to fulfill the functions with which it is 
trusted, the status, immunities and privileges set forth in this Article sl 
be accorded to the Corporation in the territories of each member. 


Section 2. Status of the Corporation 


The Corporation shall possess full juridical personality and, in par 
ular, the capacity : 


(i) to contract; 
(ii) to acquire and dispose of immovable and movable property ; 
(iii) to institute legal proceedings. 


Section 3. Position of the Corporation with Regard to Judicial Proc 


Actions may be brought against the Corporation only in a court 
competent jurisdiction in the territories of a member in which the C 
poration has an office, has appointed an agent for the purpose of accept 
service or notice of process, or has issued or guaranteed securities. 
actions shall, however, be brought by members or persons acting for 
deriving claims from members. The property and assets of the Corpc 
tion shall, wheresoever located and by whomsoever held, be immune fr 
all forms of seizure, attachment or execution before the delivery of fi 
judgment against the Corporation. 


Section 4. Immunity of Assets from Seizure 


Property and assets of the Corporation, wherever located and by whi 
soever held, shall be immune from search, requisition, confiscation, exy 
priation or any other form of seizure by executive or legislative action. 
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S orion 5. Immunity of Archives 
The archives of the Corporation shall be inviolable. 


Srction 6. Freedom of Assets from Restrictions 


Te the extent necessary to carry out the operations provided for in + 
Aovement and subject to the provisions of Article III, Section 5, end < 
oti? provisions of this Agreement, all property and assets of the Corps 
tior shell be free from restrictions, regulations, controls and moratorin, 
ary nature. 


Suction 7. Privilege for Communications 


The official communications of the Corporation shall be accorded by ca. 
meliber the same treatment that it aecords to the official communicatior 
of othe > members. 


Sxction 8. Immunities and Privileges of Officers and Employees 


All Governors, Directors, Alternates, officers and employees of i": 
Corporation: 


(i) shall be immune from legal process with respect to acts per2orime | 
by them in their official capacity ; 

‘ii) not being local nationals, shall be accorded the same immuniti: . 
from immigration restrictions, alien registration requirements at 
national service obligations and the same facilities as regards ox 
change restrictions as are accorded by members to the represent: 
tives, officials, and employees of comparable rank of other menh >.> 

‘ ii) shall be granted the same treatment in respect of travelling % 
cilities as is accorded by members to representatives, officials a: . 
employees of comparable rank of other members. 


Sxction 9. Immunities from Taxation 


(2) The Corporation, its assets, property, income and its operations awl 
trarsactions authorized by this Agreement, shall be immune from a! 
taxation and from all customs duties. The Corporation shall also be iir 
mune from liability for the collection or payment of any tax or duty. 

(hb) No tax shall be levied on or in respect of salaries and emolument . 
paid by the Corporation to Directors, Alternates, officials or employees o’ 
the Corporation who are not local citizens, local subjects, or other locr 
nationals. 

fe} No taxation of any kind shall be levied on any obligation or seeur,” 
issued by the Corporation (including any dividend or interest thereon) b,” 
whenisoever held: 


(i) which discriminates against such obligation or security solely be 
cause it is issued by the Corporation; or 

(il) if the sole jurisdictional basis for such taxation is the place o- 
currency in which it is issued, made payable or paid, or the locatiov 
of any office or place of business maintained by the Corporation. 
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(d) No taxation of any kind shall be levied on any obligation or security 
guaranteed by the Corporation (including any dividend or interest 
thereon) by whomsoever held: 


(i) which discriminates against such obligation or security solely be- 
cause it is guaranteed by the Corporation; or 

(ii) if the sole jurisdictional basis for such taxation is the location of 
any office or place of business maintained by the Corporation. 


Section 10. Application of Article 


Hach member shall take such action as is necessary in its own territories 
for the purpose of making effective in terms of its own law the principles 
set forth in this Article and shall inform the Corporation of the detailed 
action which it has taken. 


Sxection 11. Wawer 


The Corporation in its discretion may waive any of the privileges and 
immunities conferred under this Article to such extent and upon such 
conditions as it may determine. 


ARTICLE VII 
AMENDMENTS 


(a) This Agreement may be amended by vote of three-fifths of the 
Governors exercising four-fifths of the total voting power. 

(b) Notwithstanding paragraph (a) above, the affirmative vote of all 
Governors is required in the case of any amendment modifying: 


(i) the right to withdraw from the Corporation provided in Article V, 
Section 1; 
(ii) the pre-emptive right secured by Article IT, Section 2(d) ; 
(iii) the limitation on liability provided in Article II, Section 4. 


(e) Any proposal to amend this Agreement, whether emanating from a 
member, a Governor or the Board of Directors, shall be communicated to 
the Chairman of the Board of Governors who shall bring the proposal 
before the Board of Governors. When an amendment has been duly 
adopted, the Corporation shall so certify by formal communication ad- 
dressed to all members, Amendments shall enter into force for all members 
three months after the date of the formal communication unless the Board 
of Governors shall specify a shorter period. 


Articte VIII 
INTERPRETATION AND ARBITRATION 
(a) Any question of interpretation of the provisions of this Agreement 
arising between any member and the Corporation or between any members 
of the Corporation shall be submitted to the Board of Directors for its 
decision. If the question particularly affects any member of the Corpora- 
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r not entitled to appoint an Executive Director of the Bank, it sha | ie 
crtitled to representation in accordance with Article IV, Section 4(¢°. 

ib) In any case where the Board of Directors has given a decision u: v 

¿ aoove, any member may require that the question be refer’eu tu oe 
23 ard of Governors, whose decision shall be final. Pending the cesus -" 
it. reference to the Board of Governors, the Corporation may, so fec is 
t deems necessary, act on the basis of the decision of the Boara «i 
i eetors. 

.¢) Whenever a disagreement arises between the Corporation am a 
«.intry which has ceased to be a member, or between the Corporation. 1 
crv member during the permanent suspension of the Corporation, siva 
ci.vereement shall be submitted to arbitration by a tribunal of in ‘s 
evuitrators, one appointed by the Corporation, another by the country %- 
velved and an umpire who, unless the parties otherwise agree, shal! te 
tp pointed by the President of the International Court of Justice or s: a 
ccor authority as may have been prescribed by regulation adopted by <i 
Corporation. The umpire shall have full power to settle all questions ni 
procedure in any case where the parties are in disagreement, with reso: «4 
thereto. 

ARTICLE IX 
TINAL PROVISIONS 


Section 1. Entry into Force 


This Agreement shall enter into force + when it has been signed oa behi f 
cf not less than 30 governments whose subscriptions comprise not 1 ‘ss t>: 
7} nereent of the total subscriptions set forth in Schedule A and when <io 
i.-trunents referred to in Section 2(a) of this Article have heen Q+pcs't à 
ce thir behalf, but in no event shall this Agreement enter iro fines 
te ‘ore October 1, 1955. 


Secon 2. Signature 


a) Each government on whose behalf this Agreement ix sisuna sw H 
Cenosit with the Bank an instrument setting forth that it has aceepted tsiis 
Acreement without reservation in accordance with its law and has taken i:}) 
sity» necessary to enable it to carry out all of its obligations under 4i is 
Acreement. 

.b) Each government shall become a member of the Corporation 
fora the date of the deposit on its behalf of the instrument referret ic n 
pa agiaph (a) above except that no government shall become a merr 
berore this Agreement enters into force under Section 1 of this Article. 

<e) This Agreement shall remain open for signature until the close of 
business on December 31, 1956, at the principal office of the Bank on beh: t? 
or the governments of the countries whose names are set forth in Sehe i- 
ule A, 

‘d) After this Agreement shall have entered into force, it shall be op'n 
for signature on behalf of the government of any country whose raemb¢ e- 
ship has been approved pursuant to Article II, Section 1(b). 


2 July 20, 1956. 


# 
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Section 3. Inauguration of the Corporation 


(a) As soon as this Agreement enters into force under Section 1 of this 
Article the Chairman of the Board of Directors shall call a meeting of the 
Board of Directors. 

(b) The Corporation shall begin operations on the date when such 
meeting is held. 

(c) Pending the first meeting of the Board of Governors, the Board of 
Directors may exercise all the powers of the Board of Governors except 
those reserved to the Board of Governors under this Agreement. 


Done at Washington, in a single copy which shall remain deposited in 
the archives of the International Bank for Reconstruction and Develop- 
ment, which has indicated by its signature below its agreement to act as 
depository of this Agreement and to notify all governments whose names 
are set forth in Schedule A of the date when this Agreement shall enter 
into force under Article IX, Section 1 hereof. 


[Signed] International Bank for Reconstruction 
and Development 
Evueene R. BLACK 
President 


[Here follow signatures on behalf of Cuba, Panama, Costa Rica, Mexico, 
Dominiean Republic, Honduras, Paraguay, Guatemala, Greece, Peru, 
Nicaragua, Colombia, Chile, Haiti, Ecuador, Pakistan, Iceland, India, 
the United Kingdom, Canada, Austria, and the United States.] 


SCHEDULE A 
SUBSCRIPTIONS TO CAPITAL STOCK OF THE INTERNATIONAL FINANCE CORPORATION 


Amount 
Number of (in United 

Country Shares States dollars) 
Australia 2,215 2,215,000 
Austria 554 554,000 
Belgium 2,492 2,492,000 
Bolivia 78 78,000 
Brazil 1,163 1,163,000 
Burma 166 166,000 
Canada 3,600 3,600,000 
Ceylon 166 166,000 
Chile 388" 388,000 
China 6,646 6,646,000 
Colombia 388 388,000 
Costa Rica 22 22,000 
Cuba 388 388,000 
Denmark 753 753,000 


Dominican Republie 22 22,000 


1257. 


Country 
Ecuador 
Jeypt 

El Salvador 
Ethiopia 
Vinland 
(rance 
Germany 
yreece 
Guatemala 
Haiti 
Tilonduras 
Iceland 
India 
Indonesia 
Tran 

Iraq 

Israel 

Italy 
Japan 
Jordan 
Lebanon 
Luxembourg 
Mexico 
Netherlands 
Nicaragua 
Norway 
Pakistan 
Panama 
Paraguay 
Peru 
Philippines 
Sweden 
Syria 
Thailand 
Turkey 


Union of South Africa 


United Kingdom 
United States 
Uruguay 
Venezuela 
Yugoslavia 


Total: 
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Number of 


Shares 
35 





100,000 


od 


Aroun: 
(in Unitec. 
States dollars) 

35,000 
590,09¢ 
11,00C 
38,00C 
421,000 
§,815,00C 
3,655,00C 
277,006 
22,000 
22,000 
11,C60 
11,C00 
4,431,C00 
1,218,000 
372,000 
67,000 
50,000 
1,994,000 
2,769,000 
33,000 
50,000 
111,030 
720,030 
3,046,030 
9,039 
554,000 
1,108,000 
2,009 
16,000 
194,000 
166,000 
1,108,000 
72,000 
139,060 
476,000 
1,108,000 
14,400,000 
35,168,000 
116,006 
116,000 
443,000 


$100,000,000 
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ITRAQ-TURKEY 
PACT OF MUTUAL CO-OPERATION + 


Signed at Bagdad, February 24, 1955; in force February 28, 1955 


Whereas the friendly and brotherly relations existing between Iraq and 
Turkey are in constant progress, and in order to complement the contents 
of the Treaty of friendship and good neighbourhood concluded between 
His Majesty the King of Iraq and His Excellency the President of the 
Turkish Republic signed in Ankara on the 29th of March, 1946, which recog- 
nised the fact that peace and security between the two countries is an inte- 
gral part of the peace and security of all the Nations of the world and in 
particular the Nations of the Middle East, and that it is the basis for their 
foreign policies ; 

Whereas Article 11 of the Treaty of Joint Defence and Economie Co- 
operation between the Arab League States? provides that no provision of 
that Treaty shall in any way affect, or is designed to affect any of the 
rights and obligations accruing to the contracting parties from the United 
Nations Charter; 

And having realised the great responsibilities borne by them in their 
capacity as members of the United Nations concerned with the maintenance 
of peace and security in the Middle East region which necessitate taking 
the required measures in accordance with Article 51 of the United Nations 
Charter; ® 

They have been fully convinced of the necessity of concluding a pact 
fulfilling these aims, and for that purpose have appointed as their pleni- 
potentiaries: 


His Majesty King Faisal II, 
King of Iraq; 
His Excellency Al Farik Nuri As-Said, 
Prime Minister ; 
His Excellency Burhanuddin Bash-Ayan, 
Acting Minister for Foreign Affairs; 
His Excellency Jalal Bayar, 
President of the Turkish Republic; 
His Excellency Adnan Menderes, 
Prime Minister ; 
His Excellency Professor Fuat Koprulu, 
Minister for Foreign Affairs; 


who having communicated their full powers, found to be in good and due 
form, have agreed as follows: 


1 British Treaty Series, No. 39 (1956), Cmd. 9859. Parties to the Pact by accession 
are Great Britain, Iran and Pakistan. 2See 49 A.J.I.L. Supp. 53 (1955). 
8 British Treaty Series, No. 67 (1946), Cmd. 7015. 
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ARTICLE 1 


Consistent with Article 51 of the United Nations Charter the High Ccu- 
tracting Parties will co-operate for their security and defence. Such 
measures as they agree to take to give effect to this co-operation may fo r: 
the subject of special agreements with each other. 


ARTICLE 2 


In order to ensure the realisation and effect application of the co-ooe ¢ 
tion provided for in Article 1 above, the competent authorities of the Hi ^ 
Contracting Parties will determine the measures to be taken as soon as t's 
present Pact enters into force. These measures will become operative 2s 
soon as they have been approved by the Governments of the High Cev- 
tracting Parties. 

ARTICLE 3 


The High Contracting Parties undertake to refrain from any interferer ce 
whatsoever in each other’s internal affairs. They will settle any dispute 
berween themselves in a peaceful way in accordance with the United Na- 
tions Charter. 

ARTICLE 4 


The High Contracting Parties declare that the dispositions of the pres nt 
Pact are not in contradiction with any of the international obligations ecn- 
tracted by either of them with any third State or States. They do 1 ot 
derogate from, and cannot be interpreted as derogating from, the said inter- 
netional obligations. The High Contracting Parties undertake not to enter 
in’o any international obligation incompatible with the present Pact. 


ARTICLE 5 


This Pact shall be open for accession to any member State of tue Arab 
League or any other State actively concerned with the security and peace m 
this region and which is fully recognised by both of the High Contractii¢ 
Parties. Accession shall come into force from the date on which the v- 
strument of accession of the State concerned is deposited with the Ministry 
of Foreign Affairs of Iraq. 

Any acceding State Party to the present Pact may conclude special agros- 
ments, in accordance with Article 1, with one or more States Parties to the 
present Pact. The competent authority of any acceding State may deter- 
mine measures in accordance with Article 2. These measures will become 
operative as soon as they have been approved by the Governments of ihe 
Parties concerned. 

ARTICLE 6 


A Permanent Council at Ministerial level will be set up to function witrin 
the framework of the purposes of this Pact when at least four Powcrs 
become parties to the Pact. 

The Council will draw up its own rules of procedure. 


504 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


ARTICLE 7 


This Pact remains in force for a period of five years, renewable for other 
five-year periods. Any Contracting Party may withdraw from the Pact by 
notifying the other Parties in writing of its desire to do so, six months 
before the expiration of any of the above-mentioned periods, in which case 
the Pact remains valid for the other Parties. 


ARTICLE 8 


This Pact shall be ratified by the Contracting Parties and ratifications 
shall be exchanged at Ankara as soon as possible. Thereafter it shall 
come into force from the date of the exchange of ratifications. 


In witness whereof the said Plenipotentiaries have signed the present 
Pact in Arabic, Turkish and English, all three texts being equally authentic 
except in the case of doubt, when the English text shall prevail. 


Done in duplicate at Bagdad this second day of Rajab 1874 Hijri corre- 
sponding to the twenty-fourth day of February, 1955. 


Nuri As-Sa1p, 

For His Majesty the King of Iraq. 
BURHANUDDIN BasH-AYAN, 

For His Majesty the King of Iraq. 
ADNAN MENDERES, 

For the President of the Turkish Republic. 
Fuat KOPRULU, 

For the President of the Turkish Republic. 


EXCHANGE OF LETTERS‘ 


Baghdad, 24 February, 1955 
Excellency, 

In connection with the Pact signed by us to-day, I have the honour 
to place on record our understanding that this Pact will enable our two 
countries to cooperate in resisting any aggression directed against either 
of them and that in order to ensure the maintenance of peace and secur- 
ity in the Middle East region, we have agreed to work in close coopera- 
tion for effecting the carrying out of the United Nations resolutions eon- 
cerning Palestine. 

Accept, Excellency, the assurances of my highest consideration. 
Nuri As-Saip 
His Excellency Adnan Menderes, 
Prime Minister of Turkey, Baghdad. 
Baghdad, 24 February, 1955 
Excellency, 
I have the honour to acknowledge receipt of Your Excellency’s letter 
of to-day’s date, which reads as follows: [see above] 


4 Revue de Droit International pour le Moyen-Orient, Vol. 4, No. 1 (August, 1955), 
p. 378. 
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I wish to confirm my agreement to the contents of the said letter. 
Accept, Excellency, the assurances of my highest consideration. 
ADNAN MENDLRT™!. 
ilis ixeellency Nuri As-Said, 
Pme Minister of Iraq, Baghdad. 


UNITED KINGDOM—KINGDOM OF IRAQ 


SPECIAL AGREEMENT 


(With Exchanges of Notes] 
Signed at Bagdad, April 4, 1955; in force April 5, 1955 ° 


The Government of the United Kingdom of Great Britain and Northern 
Tic'end and the Government of the Kingdom of Iraq, 

Considering that the United Kingdom intends to accede to the Pact ct 
Mutual Co-operation between Iraq and Turkey signed at Bagdad ¢ 1 
February 24, 1955; + and 

Desiring as equal and sovereign partners in the Pact to make a Special 
Agreement in accordance with the provisions of Article 1 of the Pact; 

Have agreed as follows: 


ARTICLE 1 
The two Contracting Governments shall maintain and develop peace an'i 


fricndship between their two countries and shall co-operate for thei s- 
evrity and defence in accordance with the Pact of Mutual Co-operation. 


ARTICLE 2 


The Treaty of Alliance between the United Kingdom and Iraq, signed ct 
Bagdad on June 30, 1930,? with annexure and Notes exchanged, shall te- 
mirate from the date when the present Agreement comes into force, 


ARTICLE 3 


The Government of Iraq by the present Agreement undertake no oblige- 
tions beyond the frontiers of Iraq. 


ARTICLE 4 


The Government of Iraq assume full responsibility for the defonee 4f 
Iraq and will command and guard all defence installations in Iraq. 


ARTICLE 5 


In accordance with Article 1 of the Pact, there shall be close co-opere- 
tion between the competent authorities of the two Governments for tko 


British Treaty Series, No. 50 (1955), Cmd. 9544. 
1 Misc. No. 5 (1955), Cmd. 9429; Treaty Series, No. 39 (1956), Cmd. 9859, printcd 
above. 
2 Beritith Treaty Series, No. 15 (1931), Cmd. 3797. 
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defence of Iraq. This co-operation shall include planning, combined train- 
ing and the provision of such facilities as may be agreed upon between the 
two Contracting Governments for this purpose and with the object of main- 
taining Iraq’s armed forces at all times in a state of efficiency and readiness. 


ARTICLE 6 


The Government of the United Kingdom shall, at the request of the 
Government of Iraq, do their best 


(a) to afford help to Iraq 

(i) in creating and maintaining an effective Iraqi Air Force by 
means of joint training and exercises in the Middle East; 

(ii) in the efficient maintenance and operation of such airfields and 
other installations as may from time to time be agreed to be 
necessary ; 

(6) to join with the Government of Iraq in 

(i) establishing an efficient system of warning against air attacks; 

(ii) ensuring that equipment for the defence of Iraq is kept in Iraq 
in a state of readiness; 

(iii) traming and equipping Iraqi Forces for the defence of their 
country; 

(c) to make available in Iraq technical personnel of the British forces 
for the purpose of giving effect to the provisions of paragraphs (a) 
and (b) of this Article. 


ARTICLE 7 


Service aircraft of the two countries shall enjoy staging and over-flying 
facilities in each other’s territories. 


ARTICLE 8 


In the event of an armed attack against Iraq or the threat of an armed at- 
tack which, in the opinion of the two Contracting Governments, endangers 
the security of Iraq, the Government of the United Kingdom at the request 
of the Government of Iraq shall make available assistance, including if 
necessary armed forces to help to defend Iraq. The Government of Iraq 
shall provide all facilities and assistance to enable such aid to be rapid 
and effective. 

ARTICLE 9 


(a) The present Agreement shall come into force on the date on which 
the United Kingdom becomes a party to the Pact.’ 

(6) The Agreement shall remain in force so long as both Iraq and the 
United Kingdom are parties to the Pact. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed the present Agreement and have affixed thereto their seals. 


8 The United Kingdom acceded to Turco-Iraqi Pact on April 5, 1955. 
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Dore at Bagdad this 11th day of Shaban, 1374 Hijri, correspondioy to 
the 4th day of April, 1955, in duplicate, in the English and Arabic 1: n- 
fieges, both texts being equally authentic except in cases of deuit yi u 
the English text shall prevail. 


(L.S.) Ropert H. Turton. (L.8.) Nourry Sar: 
(L.8.) Menar Wrient, (L.8.) B. BASBAYAN 


EXCHANGES or NOTES 


No. 1 
The Iraqi Prine Minister to Her Majesty’s Ambassador at Bogduc 
(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 1a. 


Your Excellency, 

I have the honour to refer to the Special Agreement signed to-dey so- 
tween the Government of Iraq and the Government of the United Kinet m, 
and to propose that the provisions set out in the Memorandum attachew: to 
this Note should be made for the purpose of giving effect to the Spe i 
Agrecment. 

I have the honour further to propose that, if those provisions are ae- 
vi ptable to the Government of the United Kingdom, this Note and at 
tcched Memorandum, together with your Excellency’s reply, saal. con- 
stitute an agreement between our two Governments, which shall come into 
¿ece on the same date, and remain in force for the same period, as e 
Special Agreement, and that detailed arrangements shall be made acord- 
ingly between the competent authorities of the two Governments. 

I avail myself of this opportunity to renew to your Exeelleney the zs- 
surance of my highest consideration. 

NOURY Sau. 


MEMORANDUM ATTACHED TO NOTE NO. 1 


p 


1. (a) Command of Habbaniya, Shaiba and Margil shall pass as fvom 
the date of signature of the Special Agreement to the Government of Iroq 
and Iraqi officers of appropriate rank shall be appointed for this purpose or 
May 2, 1955. 

(b) All flying units of the Royal Air Force now stationed in F'ab- 
baniya and Shaiba shall be withdrawn progressively, and their withcre.:a 
shall be completed within one year after the date of signature of tix 
Special Agreement. 

(c) As the withdrawal of these flying units proceeds, the Governn en‘ 
of the United Kingdom shall also progressively withdraw members of tici 
technical and administrative personnel and personnel of authorised servic 
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organisations until only those remain in Iraq who are required for the 
purpose of the Special Agreement and this Memorandum. 

2. (a) Under the Special Agreement, British personnel shall be in Iraq 
to assist the Iraqi Forces with training and with the installation, operation 
and maintenance of facilities and equipment, and to service aircraft. 

(b) The command and administration of British personnel and in- 
stallations shall be the responsibility of the Government of the United 
Kingdom, and for this purpose the Government of the United Kingdom 
shall make available the necessary British staff to command and administer 
them under the overall authority of the Iraqi officer in charge of each es- 
tablishment. 

(c) The senior British officer appointed in each case shall act in close 
liaison with the Iraqi officer in command. 

3. The provisions of the Agreement regarding the Status of Forces of 
Parties to the North Atlantic Treaty, signed in London on June 19, 1951,4 
shall apply to the forces of each Government in the territories of the other 
Government. Detailed arrangements for the application of those pro- 
visions shall be made by the two Governments as soon as possible. Until 
such detailed arrangements have been made in Iraq, the provisions at pres- 
ent applicable to British forces there shall continue to apply. 

4. (a) In accordance with Article 4 of the Special Agreement, the 
Government of Iraq shall assume responsibility for the protection of all 
airfields and installations in Iraq and to this end shall incorporate into the 
Iraqi Forces those members of the Royal Air Force Levies, Iraq, who wish to 
volunteer. The Government of the United Kingdom shall, for a limited 
period, make available for loan to the Iraqi forces British personnel, as far 
as possible from among those now serving with the Royal Air Force Levies, 
Iraq, to facilitate such transfer and integration. 

(b) The two Governments shall use their best endeavours to ensure 
that as many as possible of the civilians at present employed at Habbaniya, 
Shaiba and Margil shall continue in employment there. 

5. The Government of the United Kingdom undertake, in accordance 
with Article 6 (a) and (c) of the Special Agreement and in order to fa- 
cilitate the closest co-operation between the air forces of the two countries, 
to do their best: 


(a) to provide expert advice and assistance in operational and technical 
matters, including the extension of Iraqi airfields, and in the con- 
struction of such additional airfields and facilities as may be agreed 
to be necessary ; 

(b) to provide personnel to assist in the training of the Royal Iraqi 
Air Force and to offer continuous consultation regarding methods 
and techniques of training at all stages; 

(c) to arrange that Royal Air Force squadrons and other British aircraft 
shall make periodie visits to Iraq in accordance with the provisions 


4 British Treaty Series, No. 3 (1955), Cmd. 9363; T.I.A.8., No. 2846; 48 A.J.LL. 
Supp. 83 (1954). 
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of the Special Agreement and this Memorandum in particular “or 
the purpose of joint training at all times; 

‘d) to make available in Iraq British personnel for the serviciny, ma n- 
tenance and repair of British aircraft as well as for such air’: ‘4 
services as it may be agreed that they should provide on the aire `s 
jointly used by both parties; 

(e) to grant facilities, including instructional courses abroad, for tra 
ing Iraqi personnel if suitable facilities are not available in Trag: 

(f) to facilitate as far as possible the supply of necessary aircraft o isi 
associated equipment of modern design. 


6. The Government of the United Kingdom shall do their best to j in 
with the Government of Iraq in establishing as soon as possible an effci 7 
system for anti-aircraft defence, including a radar warning system si a 
system for aircraft reporting. For these purposes the Government of 
the United Kingdom shall make available to the Government of [ray ihe 
co-operation and advice of qualified service and technical personnel. 

T. For the purposes of Article 8 of the Special Agreement, the Iraqi lavd 
fovees shall be so trained as to facilitate closest co-operation with the iacd 
forces of the United Kingdom and suitably trained and experieneec. Brit i 
personnel shall be made available to assist in the training of the Iraqi lasd 
forces and to attend and advise on field and other exercises. The Govern- 
ment of the United Kingdom shall do their best to facilitate the supply to 
the Government of Iraq of arms and other appropriate equipment of mud- 
era design. 

&. The Government of the United Kingdom shall co-operate with he 
Jovernment of Iraq in establishing in advance and maintaining to an 
sereed standard such maintenance installations, including tank rep.ir 
facilities, as may be agreed to be necessary in the event of an armed atteck 
for the Iraqi forces and British forces co-operating with them. Exp:rt 
serviee advice on their siting and construction, and advice and assistanec in 
their maintenance and manning, shall be made available by the Governm« rt 
of the United Kingdom. 

9. (a) The Government of the United Kingdom shall make availatle, 
es may be agreed between the two Governments, the co-operation and adv ce 
of suitably qualified service and technical personnel with a view to ‘he 
establishment of an organisation for mine watching and mine clearance on 
the Shatt el Arab. 

(b) The Government of Iraq shall continue to permit British naval 
units to visit the Shatt el Arab at any time on previous notification being 
given. 

10. The existing procedures and facilities under which aireraft uncer 
the control of the Royal Air Force overfly, land, refuel and are serviced in 
Iraq, shall be continued. Similar procedures shall apply and similar 1a- 
cilities shall be made available in the United Kingdom and its dependent 
territories to aircraft under the control of the Royal Iragi Air Force. 

11. (a) The Government of the United Kingdom shall join with ‘he 
Government of Iraq in establishing in Iraq stocks of military stores end 
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equipment for use by the armed forces of the two countries for the defence 
of Iraq in the event of an armed attack against Iraq. These stocks shall 
be stored at sites in Iraq to be agreed between the competent authorities 
of the two Governments. 

(b) The Government of Iraq shall provide the depots necessary for 
the safe keeping of those stocks and shall assume full responsibility for their 
security. 

(c) For administrative purposes, stocks which are the property of 
the Government of Iraq shall be stored separately from those which are 
the property of the Government of the United Kingdom. 

(d) Stocks shall be kept in a state of readiness at all times. Ac- 
cordingly, provision shall be made for their maintenance, turn-over, inspec- 
tion and periodical replacement, and each Government shall provide the 
personnel necessary for those purposes with respect to the stocks belonging 
to them. 

(e) The Government of the United Kingdom may freely dispose of 
any items of such stocks, the property of the Government of the United 
Kingdom, which may become surplus to British requirements, subject to 
the offer of first refusal to the Government of Iraq in the case of any prop- 
erty to be disposed of in Iraq. 

12. (a) The Government of Iraq shall make available essential services 
for the use of British personnel and shall, if necessary, allocate suitable 
accommodation for them and their families. 

(b) Where new installations are from time to time agreed to be 
necessary for the purposes of the Special Agreement and this Memorandum, 
the terms of their provision shall be agreed between the two Governments. 


. No. 1a 
Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 
Your Excellency, 

I have the honour to acknowledge the receipt of your Excellency’s Note 
of to-day’s date proposing that the provisions set out in the Memorandum 
attached to your Excellency’s Note should be made for the purpose of giv- 
ing effect to the Special Agreement signed to-day between the Government 
of Iraq and the Government of the United Kingdom. 

I have the honour, in accepting the provisions, to confirm that your 
Exeellency’s Note, together with this Note in reply, shall constitute an 
agreement between our two Governments on the terms of those provisions, 
which shall come into force on the same date, and remain in force for the 
same period, as the Special Agreement, and I have the honour to agree to 
your Excellency’s further proposal that detailed arrangements shall be 
made accordingly between the competent authorities of the two Govern- 


ments: I have, ete. 


MICHAEL WRrigHt. 
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No. 2 
Tie Iraqi Prime Minister to Her Majesty’s Ambassador at Begdad 
(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 194. 


Your Excellency, 


l heve the honour to refer to the Special Agreement signed to-day 
tween the Government of Iraq and the Government of the United Kinga. y 
gad to our Notes 1 and 1a exchanged this day, and to propose that the n ^ 
visions set out in the Memorandum attached to this Note should be ruade e 
the purpose of giving effect to the Special Agreement and to those Notcs. 

I have the honour further to propose that, if those provisions are . ¢ 
ceptable to the Government of the United Kingdom, this Note and he 
et*ached Memorandum, together with your Excellency’s reply, should e. : 
situte an agreement between our two Governments, which shall enter i: to 
fo we on the same date, and remain in force for the same oseriod, as ¿no 
Spceiel Agreement. 

I avail myself of this opportunity to renew to your Exe: lleney the `s 
srivance of my highest consideration. 

Novry Sait 


MEMORANDUM ATTACHED TO NOTE NO. 2 


aì All immovable property now in British ownership shal} conti e 
: British ownership or be handed over to the Government of frac, or 
`x trcely disposed of by the Government of the United Kingdom. Certriu 
.istallations that will serve the needs of both Governments shall be hain ca 
ovir to the Government of Iraq free of charge. All other immovable pr :p- 
c1iy handed over to the Government of Iraq as above shall be paid vor et ts 
¿n situ value, 

(b) Where installations have been handed over free of charge the Gov- 
crnment of the United Kingdom shall enjoy full rights of free user. Wh re 
the Government of Iraq have paid for immovable property, they shall be 
entitled to make a reasonable charge, to be settled by agreement, for is 
stuhsequent use by the Government of the United Kingdom. 

(ec) Each Government shall be responsible for the operation and he 
maintenance of immovable property in their ownership. The two Gove si 
‘nonts shall agree on the standards to be observed and, in appropriate (aca, 
che apportionment of the cost, in respect of the operation and maintena we 
uf the installations which serve the needs of both Governments. 

(d) Movable property required for operation of any property ham co 
over winder paragraph (a) above shall be paid for by the Government of 
beq at Pull cost, if new, and, if used, at a fair valuation. The Governm i 
9° the United Kingdom shall retain all other movable property end 4 74 
anve the right to dispose of it in Iraq or elsewhere. 
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(e) The Government of Iraq will bear the cost of their air warning sys- 
tem and of improving their military airfields to standards to be agreed. 

(f) Each Government shall meet the cost of their own forces and any 
civilian personnel employed by them, except that the cost to the Government 
of Iraq of British personnel loaned or seconded to the Iraqi Forces shall be 
mutually agreed. 

(g) Any other financial questions shall be settled by agreement between 
the two Governments. 


No. 24 
Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 


Your Excellency, 


I have the honour to acknowledge the receipt of your Hxeellency’s Note 
of to-day’s date referring to the Special Agreement signed to-day between 
the Government of Iraq and the Government of the United Kingdom and to 
our Notes 1 and 1a exchanged this day, in which your Excellency proposes 
that the provisions set out in the Memorandum attached to your Excel- 
leney’s Note should be made for the purpose of giving effect to the Special 
Agreement and to those Notes. 

I have the honour, in accepting the provisions, to confirm that your 
Excellency’s Note, together with this Note in reply, shall constitute an 
agreement between our two Governments on the terms of those provisions, 
which shall enter into force on the same date, and remain in force for the 
same period, as the Special Agreement. 

I have, ete. 


MicuarEL WRricHT. 


No. 3 
Her Majesty’s Ambassador at Bagdad to the Iraqi Prime Minister 


British Embassy, 
Bagdad, April 4, 1955. 


Your Excellency, 


From our recent conversations your Excellency is aware that the Govern- 
ment of the United Kingdom are concerned to do anything in their power 
to assure the future of the members of the Royal Air Force Levies, Iraq, 
and the civilian employees at the bases who have served with them for so 
long. For this purpose the Government of the United Kingdom have de- 
cided to take the following measures— 


(a) in the ease of the Levies to make suitable arrangements for pensions 
and gratuities and for their commutation ; 
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(b) in the ease of civilian employees to award them gratuities whare 
justified by length of service ; 

(c) for both the Levies and the civilian employees to institute as scon 
as possible suitable facilities at the bases for vocational training in 
certain trades for those who are willing and capable of finding « ™- 
ployment elsewhere in Iraq; 

‘d; in appropriate cases not adequately covered by (a), (b) or (e) abse 
to consider making grants towards resettlement in lraq. 


1 feel certain that your Excellency will welcome these measures and iint 
f can rely upon your help for the working out by the Government of ‘ce 
United Kingdom of the measures in (c) and (d) above. 
T have, ete. 

MICHAEL Wrieni 


No. 3a 
The Iraqi Prime Minister to Her Majesty’s Ambassador at Bagdad 


(Translation) 


Office of the Prime Minister, 
Bagdad, April 4, 1953, 

Your Excellency, 

I thank you for your letter of to-day’s date in which you inform me of 

the measures proposed to be taken by the Government of the United Ki g- 

dom in connexion with the Royal Air Force Levies, Iraq, and civilian ¢m- 

ployees at the bases. 

In reply I wish to state that I welcome these proposals and wil help in 

‘he manner you have suggested. 

I avail myself of this opportunity to renew to your Excellency the as- 

surance of my highest consideration. 

Noury Sap 


Excuance or Notes REFERRING TO THE SPECIAL AGREEMENT SIGNED A‘ 
BAGDAD on THE 4TH or APRIL, 1955 


Bagdad, December 20, 1955 ? 
No. 1 
Her Majesty’s Ambassador at Bagdad to the Prime Minister of Ira, 


British Embassy, Bagdad, 
December 20, 19585. 
Your Excellency, 


T have the honour to refer to the negotiations which have taken place ‘cr 
the implementation of the Special Agreement signed on the 4th of April, 


t British Treaty Series, No. 7 (1956), Cmd. 9772. 
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1955 between the Government of Iraq and the Government of the United 
Kingdom of Great Britain and Northern Ireland! The Government of 
the United Kingdom desire to express their appreciation of the spirit of 
co-operation and good faith in which these negotiations have been con- 
ducted. As partners with the Government of Iraq in the Bagdad Pact? 
and as fellow members of the Council which has now held its first meeting, 
they wish to take further measures to develop friendship and co-operation 
between our two countries for the fulfilment of the common objectives of 
the members of the Bagdad Pact. 

2. In the negotiations mentioned above the Government of Iraq and the 
Government of the United Kingdom have reached agreement, as part of 
the financial arrangements in fulfilment of the provisions of paragraph (a) 
of the Memorandum attached to Note No. 2 of the 4th of April, 1955, which 
referred to the Special Agreement, that the sum of £2,755,000 is payable 
by the Government of Iraq to the Government of the United Kingdom. 
This sum is made up as follows: 


(a) the sum of £1,375,000 payable in respect of property transferred or 
received from British ownership to be handed over to the Govern- 
ment of Iraq in accordance with the provisions of the Memorandum 
attached to Note No. 2. This property, and the agreed value thereof, 
consists of the following: 


Buildings at Habbaniya valued at: ..............000- £500,000 
Civil cantonments valued at: ......... cece eee eee eee £ 90,000 
Buildings and fixed installations at Shaiba valued at: .. £430,000 
Buildings and fixed installations at Basra valued at: ... £355,000 


and 


(b) the sum of £1,380,000 payable for the freehold land at Basra owned 
by the Government of the United Kingdom. 


Detailed lists of the items included in sub-paragraphs (a) and (b) above 
will be agreed between our representatives. 
3. In this connexion I have the honour to make the following proposals: 


(a) The Government of the United Kingdom shall waive payment of the 
sum of £2,755,000 referred to above and shall accept as full satis- 
faction of the obligation of the Government of Iraq to make that 
payment the fulfilment by the Government of Iraq of the provisions 
in sub-paragraphs (b) and (c) of this paragraph; 

(b) The Government of Iraq shall devote the sum of £2,755,000 to the 
following purposes in 1956 and 1957: 

(i) asum of at least £2,000,000 to be spent on the purchase in the 
United Kingdom of arms, equipment and defence stores; 

(ii) the remainder to be used towards the expenses of training 
Traqi personnel in British establishments and the expense to 


1 Treaty Series, No. 50 (1955), Cmd. 9544, printed above, p. 505. 
2 See Mise. No. 5 (1955), Cmd. 9429; Treaty Series, No. 39 (1956), Cmd. 9859, printed 
above, p. 502. 


we 
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the Government of Iraq of Iraqi personnel tahing part 1 
training between the forces of the United Kingdom anc Irgu. 


‘co’ The Government of the United Kingdom shall accept the offei mad: 
by the Government of Iraq to: 


(i) make available at the Port of Basra free storage (inuiadi.~ 
cold storage), and free accommodation and services for tr 
British Service personnel who may at any time be ct tr 
Port of Basra in accordance with existing agreements; 

(ii) continue to offer the existing free facilities to British Ne... 
units visiting the Shatt-el-Arab in accordance with the pri 
visions of paragraph 9 (b) of the Memorandum attached . 
Note No. 1 of the 4th of April, 1955, which reverred to th: 
Special Agreement; 

(iii) offer free services, accommodation and aircraft handing to 
Royal Air Force visits to Shaiba from time to time. 


4. I have the honour further to propose that, if the proposals set ov’ 
in paragraph 3 above are acceptable to the Government of Irau, thi 
Not», together with your Excelleucy’s reply, shall constitute an agreemer: 
between our two Governments which shall enter into force immediately. 

5. I have, ete. 

MICHAEL WRIGHT 


The Prime Minister of Iraq to Her Majesty’s Ambassador et Bagdad 


(English version) 


Council of Ministers, 
Bagdad, Deccinber 20, 1953 
Your Excellency, 


i nave the honour to acknowledge receipt of your Excel'ency’s Note 
of to-day’s date referring to the negotiations which have taken place for the 
ivpienentation of the Special Agreement signed on the 4th of April, 19%) 
hetveen the Government of Iraq and the Government of the United King 
dex: of Great Britain and Northern Ireland. I have the honour, in acecp 
ing the proposals in your Excellency’s Note, to confirm that the Not.. 
tot ‘ther with this Note in reply, shall constitute an Agreement between o - 
tve Governments which shall enter into force immediately. 

I avail, ete. 

Noury SAID. 
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TOWARDS THE RULE OF LAW? 


UNITED STATES REFUSAL TO SUBMIT TO ARBITRATION OR 
CONCILIATION THE INTERHANDEL CASE 


By Hersert W. Brices 
Editor-in-Chief 


On January 11, 1957, the United States rejected a request of tie ( 
ernment of Switzerland to submit the Interhandel controversy to arbi: 
tion or conciliation in conformity with the provisions of the United Stai~-- 
Swiss Treaty of Arbitration and Conciliation of February 16. 193 
Tk. refusal to submit the controversy to arbitration was declared to be *‘ . : 
the ground that the matter does not involve a dispute falling within t: 
secpe of the obligation to have recourse to arbitration’’;* and the refu a! 
to comply with the conciliation provisions of the treaty was on the eroaid 
thet they ‘‘would necessarily be unproductive.’’ $ 

iu elaborating its reasons for refusing to submit the controversy <9 
international proceedings, the United States Department of Stat. cor >. 
cose to advocating the following propositions in the circumstances o? rcr 
e@yntroversy : 


1. That the more restrictive reservation first made in 1946 by {v0 
Tnited States in accepting the compulsory jurisdiction of the Int. :- 
national Court of Justice of ‘‘disputes with regard to matters vain 
are cssentially within the domestic jurisdiction of the United States 
of America as determined by the United States of America” * shot id 
be read retroactively into Article VI(a) of the U. S.-Swiss treaty of 
1931, which, in terms, merely excepted from arbitration ‘‘any difer- 
ence the subject matter of which (a) is within the domestic jur s- 
diction of either of the Contracting Parties.’’ 

2. That the disposition of title to property within a stete is it 
subject to arbitration because it is within the exclusive domestic jur’s- 
diction of that state unless removed ‘‘by sovereign act.” 5 

3. That a state many set up its constitution and laws to previcc . n 
interpretation. binding on the other party, of what it has agreed to 3, 
treaty. 

4, That a state may set up its constitution and laws as an exevs7 
for failure to fulfil a treaty obligation. 

18ee 36 Dept. of State Bulletin 350-358 (1957), for texts of Swiss note of Aaz. 9, 
1955, and U. 8. note of Jan. 11, 1957, with enclosed U. S. Memorandum. For the +. w 
of ‘he 1931 treaty, sco U. 8. Treaty Series, No. 844. 

2U, N. note, loc. cit. 351. 8 U. S. Memorandum, loe. cit. 357. 


‘Italics added. For full text, see T.LA.S., No. 1598. 
ST. 8. Memorandum, loc. cit. 357. 
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5. That the interpretation of a treaty is a question falling within 
the domestic jurisdiction of a state. 

6. That whether or not a state has violated the provisions of a 
treaty is a domestic question for purposes of a treaty providing for 
arbitration or conciliation. 


SUMMARY OF INTERHANDEL ČASE 


Although it is not the purpose of this article to discuss the merits of 
the Interhandel case, a summary of the complicated facts of that case 
will throw light upon the refusal of the United States to submit it to 
arbitration or conciliation. ‘‘Interhandel,’’ also known as ‘‘Société Inter- 
nationale pour Participations Industrielles et Commerciales, S. A.,’’ was 
originally founded in 1928 as a Swiss holding corporation domiciled in 
Basel, Switzerland, under the name of ‘I. G. Chemie.” I. G. Chemie, 
later Interhandel, owned 90% of the capital stock, including assets now in 
excess of $100,000,000, of General Aniline and Film Co., an operating 
company organized under the laws of Delaware. 

Between 1942 and 1946, all of the American assets of Interhandel, 
ineluding its shares in General Aniline and Film Co., were vested under the 
Trading with the Enemy Act’ by the U. S. Alien Property Custodian as 
beneficially owned or controlled by an enemy (German) corporation, I. G. 
Farben. It was the contention of the United States that Interhandel was 
enemy or enemy-tainted under United States law because through the years 
it had participated in a conspiracy with the Sturzenegger Swiss banking 
firm and I. Q. Farben to conceal and cloak the ownership and control by 
I. G. Farben, an enemy German concern, of properties and interests in 
many countries, and to allow Farben to control such properties. 

In 1948, Interhandel brought suit in the U. S. District Court for the 
District of Columbia for recovery of its American assets, including the 
shares of General Aniline, under Sec. 9(a) of the Trading with the Enemy 
Act, alleging that it was not and had not been an enemy or ally of an 
enemy. During the course of the proceedings, the court granted motions 
for reciprocal discovery of documents. Interhandel examined and photo- 
stated over 23,000 documents of the U. S. Department of Justice; but two 
weeks before plaintiff was to make discovery, the Swiss Government seized 
the files and books of Sturzenegger, a Swiss corporation, and refused 
Interhandel permission to produce them in an American court because so 
to do would be a violation of Article 273 of the Swiss Penal Code, relative 
to economie espionage, and Article 47 of the Swiss Bank Law, relative to 
banking secrecy. The result was that Interhandel was able to produce 
some, but not all, of the Interhandel records and none of the Sturzenegger 


6 These facts are here summarized from the opinions of the U. S. courts in Société 
Internationale pour Participations Industrielles et Commerciales, S. A., v. MeGranery 
et al, 111 F. Supp. 435 (1953) and, on appeal, [Same] v. Brownell, 225 F. 2d 532 
(1955), cert. den, U. S. Supreme Court, 350 U. S. 937 (1956), and from the U. 8. 
Memorandum of Jan. 11, 1957, loc. cit. 

740 Stat. 411; 50 U. S. C., Appendix, §1 et seq. 
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1. orcs ordered produced by the court. After appointment of a Spi al 
Taster, who found, inter alia, that there was no evidence of coll sior >e- 
tween Interhandel and the Swiss Government with reference io nnn- 
produetion of the records, the District Court dismissed, with prejud’:-. 
Interhandel’s suit for recovery on the ground that the court must wo" d 
ex ablished procedures of the American judicial system for compelling 
production of all relevant facts in order that justice be done; and thai + 
ccoial of due process of law arose here from the fact that plaintiff’, n- 
th“ ity to produce the documents was due to the action of the Swiss Gove 1- 
pvut. The dismissal was affirmed on the same grounds by the Cour: ` 
aunpeals of the District of Columbia, and certiorari was denicd by .-: 
Supreme Court on January 9, 1956.8 


Tur Swiss Request ror ARBITRATION OR CONCILIATION 


In its note of August 9, 1956, the Swiss Government contended, in <+ 
ol, that ‘‘the latest American court decisions in this matter... hrst 
ke>1 restricted to mere procedural grounds’’; that the American assets cf 
Jiterhandel ‘‘have to this date not been returned to their riehi‘ul 
cy ners’’; that ‘‘all attempts of the Swiss owners to obtain the retu-n of 
trir property have so far remained unsuceessful’’; that the matter tur od 
ten ‘the principles of international law pertaining to the protcctio1 of 
t: legitimate interests of a neutral State’’; that ‘‘the matter involves : l- 
kerence to an agreement concluded between the Governments of the i ve 
countries’; and that the two governments had long been in dispute as io 
tic proper interpretation of that international agreement. The Swiss Gov- 
e'vneat therefore requested the United States to submit ihe matter to 
e’ tration or conciliation in accordance with the provisions of the Unitce 
Si ves Swiss Treaty of Arbitration and Conciliation of 1931.° 

lhe international agreement which the Swiss Government charges tne 
Crited States with violating is the Swiss-Allied Accord concluded at Wa h- 
inton, May 25, 1946, by exchange of notes.t° Article IV(1) of i:e 
Washington Accord provides: 


` 


The Government of the United States will unblock Swiss assets ii toc 
United States. The necessary procedures will be determined withc:u 
delay. 


e 


Iu its note of August 9, 1956, the Swiss Government observed with x. f- 
ervige to the American assets of Interhandel: 


hig 


- Soe citations in note 6 above. The New York Times reported on April 12, 1957. 
thoi the Court of Appeals of the District of Columbia had on April 11 effirme® a lo i’ 
o7 mjunetion requested by Interhandel to restrain sale by the U. S. of 75% of the mirk 
o” General Aniline, the U. S. contention being that litigation has been terminated. |: 
Ap-il 17, 1957, Attorney General Brownell nevertheless postponed the sole pena 
further litigation. Ibid., April 18, 1957, p. 41. 

9 Swi's note, loc. cit. 358. 

<° Seo 14 Dept. of State Bulletin 1121-1124 (1946). The Swiss-Allied Accord à {o 
not appear to have been published either in T.I.A.S. or U.N.T.S. For a discussion ef 
thi. agreement, see article by Nat B. King in 46 A.J.I.L. 464 (1952). 
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The Federal Council is of the opinion that the refusal of the United 
States Government to return these assets is contrary to Article IV, 
paragraph 1, of the Swiss-Allied Accord of May 25, 1946. 


For the reasons mentioned above and because the ‘‘repeated suggestions”? 
of the Swiss Government, particularly in its diplomatic notes of December 
1, 1954, and March 1, 1955, had ‘‘remained without positive reaction on the 
part of the United States Government, so that no other way remains open 
for the preservation of the interests in question,’’ the Swiss Government 
felt compelled ‘‘to submit the matter to settlement by international pro- 
ceedings.” 

The subject matter of the difference between Switzerland and the United 
States thus appears, in the opinion of the Swiss Government, to be governed 
by (unspecified) principles of international law relating to seizure of 
neutral property and ‘‘the protection of the legitimate interests of a neutral 
State’’; and by a treaty (the 1946 Washington Accord), the interpretation 
of which had ‘‘over a long period of time’’ been in dispute between the 
two governments, and which the Swiss Government charged the United 
States with having contravened. 


Tue 1931 Treaty 


The Treaty of Arbitration and Conciliation between the United States 
and Switzerland was signed in Washington, February 16, 1931, and, after 
ratification was advised by the United States Senate on April 29, 1932, 
ratifications were exchanged on May 28, 1932.11. The treaty was one of 
the series of so-called ‘‘Kellogg Arbitration Treaties’ 1? which were con- 
eluded contemporaneously by the United States with some twenty-seven 
states, but differed from most of them by including in one treaty provisions 
for conciliation as well as for arbitration. 

Aside from the Preamble, which recites in part that the Contracting 
Parties are ‘‘desirous moreover of reaffirming the adherence of the two 
countries to the principle of submitting to impartial decision all juridical 
controversies in which they may become involved,’’ the pertinent pro- 
visions of the treaty are as follows: 


ARTICLE I 


Every dispute arising between the Contracting Parties, of whatever 
nature it may be, shall, when ordinary diplomatic proceedings have 
failed, be submitted to arbitration or to conciliation, as the Contracting 
Parties may at the time decide. 


ARTICLE IT 


Any dispute which has not been settled by diplomacy and in regard 
to which the Contracting Parties do not in fact have recourse to 


11 U, 8. Treaty Series, No. 844. 

12 This particular treaty, like several others upon which negotiations had been delayed, 
was signed by Secretary of State Henry L. Stimson. See U. S. Foreign Relations, 
1928, Vol. III, pp. 937-939; ébid., 1931, Vol. II, pp. 1019-1026. 
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tv 


¿djudicatior by an arbitral tribunal shall be submitte fo> uwe < 
‘ion and report to a Permanent Commission of Conciliation ecasti: ix 
in the manner hereinafter prescribed. 


ARTICLE TV = 


....» 


The Contracting Parties reserve the right to aet independen. , 
h. 


the subject matter of the dispute after the report of the |Concii:: 
Commission shall have been submitted, 


ARTICLE V 


The Contracting Parties bind themselves to submit to abir“ © 
every difference which may have arisen or may arise between t° n 
virtue of a claim of right, which is juridical in its nature, pro >e 
that it has not been possible to adjust such difference by diplomacy : u 
it has not in fact been adjusted as a result of reference to the Per oz 
nent Commission of Conciliation constituted pursuant to Article 
and III of this Treaty. 


ARTICLE VI 


The provisions of Article V shall not be invoked in respect of ray 
difference the subject matter of which 

(a) is within the domestic jurisdiction of either of the Contract xe 
Parties. . . $ 


Tu UNITED STATES REFUSAL To ARBITRATE THE Dirt ERENCE 


The dominant theme of the U. S. Memorandum in which the Uri cd 
tetes rejects the Swiss request for arbitration or conciliation of «ic 
-` ‘erhandel dispute is the assertion that the subject matter of tke diner- 
c ca is within the domestic jurisdiction of the United States because ot ‘ne 
1 -lateral interpretations placed by the United States Government vim 
at -‘ticle IV (1) of the Swiss-Allied Accord of 1946 and Article VI (ə) of 
the U §.-Swiss Arbitration and Conciliation Treaty of 1931. Sines ‘i: 
Swiss Government challenges the interpretations placed woon these i70 
treaties by the United States Government, the subject matter of the cif z- 
exeo between the two governments is one of treaty interprctation aud is 
suelh cannot be within the exclusive domestic jurisdiction of one of >e 
parties. The United States seeks to avoid this dilemma by arguing tht, 
to the extent the treaties of 1946 and 1931 deal with the question at i", 
thy confirm the domestic jurisdiction of the United States in the Inir 
handel controversy and thus give rise to no obligation to submit the mat tr 
to arbitration. 

Furthermore, the U. S. Memorandum argues that Interhandel’s saa es 
in General Aniline and Film Co., an American corporation, had been vesica, 

13 Last paragraph only. 

24 Three further execptions are omitted here as irrelevant. The Fronech text of Ast. 
Vita) reads 2s follows: ‘‘Les dispositions de l’article V ne pourront Gtre imvogu'¢s 


dor. tout différend dont l’objet a) relève de la compétence ezelucive do lua ca 
Insatre des parties contractantes.’’ Italics added. 
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pursuant to United States law, as enemy property, viz., property of I. G. 
Farben, a German corporation; that Interhandel’s suit in the United 
States courts for recovery of its American assets had been properly dis- 
missed for failure to comply with the court order for discovery of the 
Sturzenegger records; and that since Interhandel had received full justice 
and due process of law in United States courts—although its claim had been 
properly dismissed—no denial of justice existed and there was no legal 
basis in this respect for an international claim by Switzerland against the 
United States. 

With reference to the Swiss claim based upon Article IV (1) of the 
Washington Accord of 1946, the United States regretted (i.e., admitted) 
‘‘that the Interhandel case and the interpretation of the provisions of the 
Swiss-Allied Accord have so long represented sources of disagreement 
between the United States and Switzerland.’’?* Instead, however, of 
regarding this dispute as to the interpretation of a treaty and its applica- 
tion to the Interhandel case as removing the matter from the sphere of its 
exclusive domestic jurisdiction, the United States proceeds to argue that 
the Swiss interpretation of the 1946 Accord is incorrect and that Article 
IV (1) does not and was never intended to apply to the Interhandel case. 
In its elaborate arguments, the United States has recourse to the history 
of the negotiations, the intent of the parties, the travaux préparatoires, 
the meaning of the terms employed, subsequent interpretations of the 
instrument—in fact, to methods traditionally employed where the subject 
matter of a difference between states relates to the interpretation of a treaty. 

In reply to a Swiss argument, previously advanced,’ that by a decision 
of the Swiss Compensation Office in 1947, approved by the Swiss Authority 
of Review in 1948, Interhandel had been found to be a Swiss concern and 
not German-owned or controlled, and that since this decision was pursuant 
to the Swiss-Allied Accord of 1946, it was binding on the United States 
which was, in consequence, obligated to release Interhandel’s assets in the 
United States as Swiss assets within the meaning of Article IV (1) of 
that Accord, the United States challenged the applicability of the Accord 
to Interhandel on several grounds. 

First, the United States denied that the decisions of the Swiss Compensa- 
tion Office and the Swiss Authority of Review were proceedings under 
the 1946 Accord ; they were Swiss proceedings releasing Interhandel from a 
domestic, Swiss blocking of its assets under a Swiss decree of 1945; and, 
although made by Swiss organs which also had functions under the Swiss- 
Allied Accord of 1946, they ‘‘cannot be considered to bind anyone” under 
that Accord.** 

Secondly, under the 1946 Accord, the authority of the Swiss Compensa- 
tion Office and Authority of Review was limited to German property 


15 U. §. Memorandum, loc. cit. 351, 352, 356. 

18 U. S. note, loc. cit. 350. 

17 Cf. U. S. Memorandum, loc. eit. 352, which refers to earlier exchanges of notes 
between the United States and Switzerland, although their texts are not reproduced in 
the Department of State Bulletin. 18 U. S. Memorandum, loc. cit. 352-353. 
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` Switzerland; they had no authority under the Accord to ‘‘deal wii) ¿t> 
itile to German |sic] property in the United States.” It was clear, av’ e ' 
ibe United States, ‘‘that only German assets located in Switzerland 1° 
tre concern of the negotiators [of the Accord] and their Governme. °- 
ıt is true that ‘‘ Article IV, though included in the Accord, dealt 1.1." 
warcly bilateral matter between the United States and Switzerland, 1°"! 
‘ne unblocking of Swiss assets in the United States,’’ but ihis ‘reli: 
«n entirely separate matter’’ and ‘‘was not germane to the scheme ri: 
-cuted by the rest of the Accord.’’ 19 

Thirdly, argued the United States, even if it be assumed (whi: .i 
United States denied) that the Swiss decisions that Interhandel was 8 
iad not German-owned or controlled had been made under the 1916 Ac wa 
iud that the decisions legally bound the United States, the United Sisic 
conld not accept the assumption of the Swiss Government that Do 
bandel being Swiss, its American assets are Swiss,” and that srtich T 
1) of the 1946 Accord, by which the United States had agreed to ‘unk ive 
Swiss assets in the United States,’’? would require them to release Irim 
landel’s American assets. Article IV (1), contended the United Sirte 
oid not obligate the United States to release ‘‘any ‘Swiss’ assets sue. a. 
these, claimed to be Swiss though vested in the United States as ereu y,’ 
Lut only ‘‘property admittedly Swiss’’ or recognized by the United Site 
to be ‘legitimate Swiss assets.’’ 7t 

Moreover, under United States law, the vesting of cnemy prop ot, 
transferred title to the United States; and under Article IV, Seetias | 
c? the United States Constitution, it was argued, only Congress hus 4h 
Constitutional power to dispose of property belonging to th: United St: tes 
"herefore, continued the U. S. Memorandum, the American negotiatoi ; o 
+:2 Swiss-Allied Accord of 1946 had no authority, nor could they lee:zlh 
.. Constitutionally have agreed, to transfer or to submit the title of nov 
eviy of the United States to an arbitral decision which might require th 
tcansfer of such property without the consent of the U. S. Congress fhe 
Sviss interpretation of the 1946 Accord thus went ‘“‘beyond any fer vis 
sible construction’? of its terms: 


The assertion of a claim said to be based upon an international se oe 
ment, which clearly has no relation to the claim, caniot vive ris: t 
an obligation to arbitrate.** 


Except for its contention with reference to denial of justice, dete% > oiu 
ton of the existence or non-existence of which would depenil upon app''ca 
tion of customary rules of international law, all of the areuments o’ <ii 
United States summarized above bear upon the applicability and inter occ 
tation of a treaty—the Swiss-Allied Accord of 1946. Even the argun cn 
based upon the alleged Constitutional non possumus with regard +. > » 
e ‘ty of the United States is one of treaty interpretation. The United Stie: 
is arguing here, not that a Constitutional non possumus is a valid excus 


39 Ibid. 353-355. 20 Ibid, 355. 
z1 Ibid. 355, 356. 22 Ibid. 355-357. 
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for failure to perform an international obligation, but that it would have 
been Constitutionally impossible for the American negotiators of the 1946 
Accord to agree to terms bearing the construction placed upon them 
by the Swiss Government. The subject matter of the difference between 
the two governments is thus the applicability and interpretation of a treaty. 

Turning now to the 1931 Treaty of Arbitration and Conciliation, the 
U. S. Memorandum argues that the Swiss request to submit the Interhandel 
controversy to arbitration ‘‘would put within the competence of arbitrators 
the power to dispose of property within the United States’’; but ‘‘a dispute 
involving title to such property is not subject to arbitration’’ because, by 
Article VI (a) of the 1931 treaty, the 


decision on what questions are within the domestic jurisdiction is, 
under the Treaty, made unilaterally by each party for itself, without 
any review or contest by others, who cannot be as fully appreciative of 
the nature of the domestic jurisdiction of a party as that party itself.?* 


Moreover, since the ‘‘disposition of title to property located within a 
country is manifestly within the domestic jurisdiction of that country 
unless the country involved has by sovereign act removed the matter from 
its exclusive domestic jurisdiction,’’ and since the United States has not 
removed the matter of the ownership of General Aniline’s shares from its 
domestic jurisdiction either by the 1946 Accord or by any other act, 


Now to agree that any body other than the United States courts 
acting under United States statutes has jurisdiction to rule on the 
ownership of the property here in question, would be to override and 
ignore the statutes enacted by Congress. These statutes provide the 
exclusive method, forum and standards for the return of property 
vested in the United States under the Trading with the Enemy Act. 
Under the Constitution of the United States as noted above the Execu- 
tive Branch cannot dispose of property of the United States. It can 
only be disposed of by the Congress through appropriate statutes. It 
has already been pointed out that the negotiators for the Accord did 
not seek to bring about, and did not bring about, such an unconstitu- 
tional result. This Government could not now do what the negotiators 
were unable to do and did not do. As a consequence the United States 
deems the ownership of these shares is a matter ‘‘within the domestic 
jurisdiction’’ of the United States within the meaning of the Treaty, 
with the result that the arbitration provisions of the Treaty may not 
be invoked.”* 


This is a curious argument. Is there an implication here that certain 
matters, such as the disposition of title to property within a state, are by 
their inherent nature within the exclusive domestic jurisdiction of a state? 
If so, the U. S. Memorandum admits that such matters may be removed 
from exclusive domestic jurisdiction ‘‘by sovereign act’ (whatever that 
may mean) or by the conclusion of a treaty submitting the matter to arbi- 
tration. However, the United States denies having done so by the 1946 
Accord or any other act and makes the strange assertion that, because of 
our municipal law and Constitution, not even the United States Govern- 
ment could agree to submit the Interhandel case to arbitration. Since, 


28 Ibid. 357. Italics added. 24 Ibid. 357. Italics added. 
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“wever, we have concluded with Switzerland a treaty reou rire .v 
perties to submit to arbitration ‘‘every difference which .. may c is 
kween them by virtue of a claim of right, which is juridical in its nat. `? 
y.rieh has not been adjusted by diplomacy or conciliation ind ‘he si > 
wetter of which is not, inter alia, within the domestic jurisdiction of € ^ 
o’ the parties, the United States is forced to argue not only that the 4v +r 
h-adeal ease falls within its domestic jurisdiction, as determined hy “ 
rot also that it has the unilateral right to qualify its dispute with Sv. 
wnd as to the interpretation of the 1946 Accord as being within it~ «> 
e'nsive domestic jurisdiction. 

In reliance on its argument that no arbitrable question betwecn Sw ’ 
iud and the United States has arisen under the 1931 tr aty, the s 
Vemorandum makes the assertion that ‘‘under the Treaty” the determ a 
ton of whether or not a matter is within the domestic jurisdiction «7° ¢ 
party is ‘‘made unilaterally by each party for itself.” In faci, the 1°) 
t-caty is silent on the point and contains no clause comparable to the 1. 
by which in 1946 the United States accepted the compulsory jurisdiction o! 
te International Court of Justice subject to the exception of mat 
¢ sentially within the domestic jurisdiction of the United States a 
«termined by the United States of America.” 

Since the 1931 treaty is silent on the point, it becomes a question o! 
tvcaty interpretation to determine whether the characterization of a me + 
2. being within the domestie jurisdiction of a state is left by tie trey 
to cach state or is governed by principles of international law. The 1°31 
Treaty of Arbitration and Conciliation with Switzerland was, as st¢icc 
asove, one of a series” of comparable treaties concluded by the U. tc 
»..tes over a short period of time. If due note be taken of variation: oi 
1 irascolozy in the treaties as finally drafted, the travaux pré.arcte ic: 
: many of these treaties throw light upon the purpose, intent and meari ie 
o> others in the series. Thus, the U. S. Memorandum, in discussing ‘+ 
u aning of the exception of domestic jurisdiction in the Swiss treaty, ¢ <5 
the travaux préparatoires of the comparable arbitration treaty wiih 
Svloiam. Secretary of State Kellogg informed the Belgian Ambassa ‘ 
that the domestie jurisdiction exception to arbitration ‘‘perteins to w 
sichject matter of disputes, not to whether they may, at any slag% x 
h-oueht before a national tribunal of one of the Parties.’ le also ste? .} 


The intended meaning covered only those cases which, i: friernat i 
law, are recognized as pertaining wholly to individuel nations,- o 
cerning which each country must decide as to the propriety of its «>. « 
acts.*6 


-501 April 25, 1928, Secretary of State Kellogg wrote to the Amcrican Amsa yi 
v Turkey: ‘‘ Modification of, or addition to, the texts of the treaties of arbitratiov = 
ccuciliation so as to meet the susceptibilities and apprehensions that are peculiar io onc 
o more countries would render impossible execution of this Governme.it’s progran ‘or 
x sotisting treaties of arbitration and conciliation which are substanticlly ileitie:. <} 
2 governments outside of Latin America.’? U. S. Foreign Relation., 1988 Vor. .1 
a 947. 

”S Kellogg to DeLigne, March 8, 1929. U. S, Foreign Relations, 1929, Vo'. IT, p. 4. 
nelies added. 
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During the course of negotiations for the arbitration treaty with 
Germany, the German Ambassador suggested that it would be desirable 
to interpret the domestic jurisdiction clause to mean 


that this reservation is only applicable in cases where domestic juris- 
diction is provided by International Law, t.e, where the Law of 
Nations unrestrictedly leaves the matter to national jurisdiction. 


After discussions with the Department of State, the German Ambassador 
expressed satisfaction with the following explanation, contained in an 
informal Memorandum of the Department of State, dated April 12, 1928, 
that the domestic jurisdiction exception 


is intended to exclude from the scope of the treaty such questions as 
the incidence of domestic taxation, tariff, immigration of aliens and 
all matters of internal policy unless such matters contravene a treaty 
right between two countries. All such political questions are clearly 
within the purely domestic jurisdiction of the parties. This does not 
mean, of course, matters within the jurisdiction of domestic courts 
or tribunals but matters of purely national concern because wholly 
within the governmental control or competency of the two nations. 
[sic] If a question, however, is of international character and is a claim 
of right susceptible of decision by the application of the principles 
of law, of course the right of arbitration cannot be taken away by 
either country through self-serving legislation.”’ 


Contemporaneous negotiations for an arbitration treaty with Turkey 
failed because the Turkish Government, wishing to except from arbitration 
questions pertaining to the Armenians, proposed that-the domestic juris- 
diction exception provide that each party to the treaty decide for itself 
‘‘whether any particular difference arising between them comes within 
the category of matters excluded from the competence of the arbitrators.’’ 
In refusing to accept such a unilateral determination of domestic ques- 
tions, Secretary Kellogg informed the Turkish Government that the U. S. 
Government 


understands by the term ‘‘domestic jurisdiction’’ questions of sov- 
ereignty and all differences the settlement of which is left by inter- 
national law to the exclusive competence of each state.?8 


The writer has examined the published diplomatic correspondence re- 
lating to the so-called ‘‘Kellogg’’ treaties of arbitration proposed or con- 
eluded with Albania, Austria, Belgium, Bulgaria, China, Czechoslovakia, 
Denmark, Egypt, Estonia, Ethiopia, Finland, France, Germany, Greece, 
Great Britain, Hungary, Iceland, Italy, Japan, Latvia, Lithuania, Luxem- 
bourg, Netherlands, Norway, Persia, Poland, Portugal, Rumania, Siam, 
Spain, Sweden, Switzerland, Turkey and Yugoslavia.2® The evidence 
clearly indicates that the United States Government regarded international 
law as providing the criterion for the determination of whether or not a 


27 Ibid., 1928, Vol. II, pp. 865-867. 
28 Kellogg to Grew, Oct. 9, 1928, U. S. Foreign Relations, 1928, Vol. III, pp. 949-950. 
29 See U. S. Foreign Relations volumes for 1928 to 1931, passim. 
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natier was within the domestic jurisdiction of a state. here is no ‘Nr. 


or suggestion that the United States regarded the propesed arbitr: iio 
ireaties as permitting each party to the treaties to make a unilatern «k 
termination, conclusive on the other party, of the questions falling v'’:4 
ts exclusive domestic jurisdiction. 


Writing of the exception of domestic jurisdiction in arbitration t° <- 


concluded during this period, Professor C. H. M. Waldock has re vI 
observed : 


Although neither Covenant nor Statute contained a domestic 
tion clause in regard to arbitration and judicial settlement, ihe r: 
tion of matters of domestic jurisdiction from the conciliation iu) 
tion of the League in Article 15 (8) of the Covenant was not witvou 
its influence on arbitration and judicial settlement. The old sweo) n, 
formula of ‘‘matters affecting vital interests, independence #1 
honour’? disappeared in treaties of arbitration conciuded arter ih 
Covenant came into force. Instead, there developed a tendense,” i 
borrow the domestic jurisdiction clause of Article 15 (8) and to tr.v 
it as a reservation both in treaties of arbitration and in unilatsra 
declarations accepting the compulsory jurisdiction of the Court wiile 
the Optional Clause. . 

If the application of a domestic jurisdiction clause was no. t 
be largely subjective and thus seriously to undermine the jurisdic ‘o. 
created by the instrument, it was of crucial importance thet the ce 
cision as to competence should not be left to the State concer cd 
Article 15 (8) ... specifically placed the decision as to the valicdit,” 9 
otherwise of a plea of domestic jurisdiction in the hands of the Co >> 
or Assembly. Where then did the decision lie under treatr 2 
arbitration and in cases under the Optional Clause? About hal? 'x 
treaties of arbitration concluded during the League pericd, wiet 
contained a domestic jurisdiction reservation, specified that any diy 
enee of opinion as to a matter being one of domestic jurisicticr a 
to be decided in preliminary proceedings by the tribunal itse!f Tix ve 
mainder were silent upon the point and there was at first some dc ah’ 
whether the old principle, that the application of a reservation j 
within the discretion of the state invoking it, should still obtain: o 
whether the point of jurisdiction should be decided by the tribu iw 
The latter view prevailed and rightly prevailed... .°¥ 


There is thus cogent evidence for the view that a difference like ihai 
oxiween the United States and Switzerland as to whether the 1931 ticity 
o-<rmits a unilateral characterization of matters of domesiie jurisoictiar 


vennot itself be a difference the subject matter of which is exclusn uy 


ines a difference which has arisen between them ‘‘by virtuc of a ¢lein vs 
visht, which is juridical in its nature,’’ Switzerland and the United 34:1% 
nave nound themselves by the 1931 treaty to submit it to arbitration, | `o 
vided that it has not been adjusted by diplomacy or ‘‘has not in fact, bun 
adjusted as a result of reference’’ to the conciliation procedures of ne 
.reaty. 


within the domestic jurisdiction of the United States. Involving a ü 


290. H. M. Waldoek, ‘‘The Plea of Domestic Jurisdiction before International Ial 


[ribunals,’? 31 Brit. Yr. Bk. of Int. Law 96, 105-106 (1954). His citations arc cmi.: el 
here. 
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Tue OBLIGATION TO SUBMIT TO CONCILIATION 


Although by Article IT of the 1931 treaty, the obligation to submit to con- 
ciliation ‘‘any dispute’’ which has not been settled by diplomacy or has not 
in fact been submitted to arbitration is absolute," and is not qualified by the 
exception of domestic jurisdiction, the United States has declined to com- 
ply with the conciliation provisions of the treaty on the following grounds: 
the purpose of the conciliation procedures was to enable the parties to 
compose differences arising from obscurity or lack of clarity as to the 
nature of a claim and its basis, but the positions of the two governments 
in the Interhandel controversy are fully and mutually understood; by the 
last paragraph of Article IV of the 1931 treaty, the report of the Con- 
ciliation Commission is not binding and the parties retain freedom of 
action; because the dispute falls within the domestic jurisdiction of the 
United States, the failure to adjust the difference by conciliation pro- 
eedures could not lead to subsequent arbitration as contemplated in 
Article V; and finally 


The Swiss Government has not set forth a claim falling within the 
scope of the 1946 Accord, and the question of title to shares, being a 
matter within the domestic jurisdiction of the United States, has been 
finally settled by the competent courts of the United States in 
proceedings the propriety of which is not questioned. Under the 
circumstances, and in the light of the Constitutional and statutory 
limitations regarding disposition of property of the United States 
referred to above, conciliation proceedings could not achieve the 
objectives of the conciliation provisions of the 1931 Treaty and would 
necessarily be unproductive. Therefore, the request for conciliation 
must be respectfully declined.* 


The Department of State is thus using the plea of domestic jurisdiction 
to reject arbitration prior to a resort to conciliation, to reject arbitration 
subsequent to a resort to conciliation, and—contrary to the terms of the 
treaty and our agreed interpretation thereof with Switzerland—to reject 
any resort to conciliation itself. Moreover, in refusing to comply with the 
conciliation provisions of the treaty, the United States is attempting to 
set up its Constitution and laws as an excuse for failure to fulfil its 
international obligations. The legal insufficiency of such an argument is 
too well established in international law to require extended comment. 
“It is certain,” the Permanent Court of International Justice twice ob- 


81 See above, p. 520, for text of Art. II. For the agreement of Secretary of State 
Stimson with the interpretation of the Swiss Government that ‘‘it is well understood, 
that for all conflicts not of a juridical character, or that would be excluded from arbi- 
tration by virtue of Article VI of the Treaty, recourse to the Commission of Conciliation 
would be obligatory in all cases, in conformity with Article TI,’’ see U. S. Foreign 
Relations, 1931, Vol. II, p. 1026, Stimson to Peter, Feb. 24, 1931. 

32 U. S. Memorandum, loc. cit. 357. The United States likewise rejected a Swiss 
request for the maintenance of the status quo on the ground that since Interhandel’s 
American assets had already been vested in the United States Government, the Swiss 
request was ‘‘in fact a request for a change of the status quo. ... Only the courts of 
the United States have jurisdiction to stay such a sale of property located in the United 
States; such jurisdiction is sovereign and exelusive.’’ Ibid. 358. 
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se-ved in the Free Zones Case between France and Switzerland, “iret 
Fepnee cannot rely on her own legislation to limit the scope of her nist- 
netional obligations.” ® In its Advisory Opinion of February 4, 1982, on 
the Treatment of Polish Nationals in Danzig, the same Court observec. that 


a State cannot adduce as against another State its own Consti: 071 
with a view to evading obligations incumbent upon it under ‘nt. i- 
tional law or treaties in force." 


CoNCLUSIONS 


it is somewhat startling to find the Department of State employiis in 
th» year 1957 some of the arguments upon which it relies in tke Jc -- 
hondel controversy. The struggle for the over-all distribution cf pover 
which limits resort to the judicial settlement of international dispu‘cs 
beiween some states certainly does not prevail in the relations of be 
cited States with Switzerland.*® The refusal of the United States io 
submit either to arbitration or to conciliation the conflicting claims of rit 
erisin out of the Interhandel case ill accords with its professed advoerty 
of the rule of law in its international relations. Instead of relying ox ‘he 
thoroughly discredited proposition that a state may set up its constitution 
¢1¢ laws as an excuse for failure to fulfill its international obl watio ss; 
inwiead of laboring to prove that a dispute as to the interpretation or 
epplicability of a treaty or as to whether it has been violated is a quest an 
within its exclusive domestic jurisdiction; instead of attempting t ext: id 
retroactively the stultifying effect of its domestic jurisdiction reservat ou 
to the compulsory jurisdiction of the International Court of Just: :9. 
v ald it not be more in conformity with the long-range interests cr ke 
. > ted States and with the promotion of the rule of law if the Uni sd 
metes frankly recognized its obligations under the 1931 treaty w.ta 
Svitzerland ? 

The obvious next step towards the rule of law should be for the United 
States to withdraw its limitative reservation to the compulsory jurisdict cn 
of the International Court of Justice and to accept the jurisdiction of ‘tie 
Court to decide on the basis of international law whether, in a given ¢: 
2 dispute falls within the domestic jurisdiction of the United States. 


33 P.C.I.J., Ser. A, No. 24, p. 12 (1930), and Ser. A/B, No. 46, p. 167 (1932). 

“P.CIS., Ser. A/B, No. 44, p. 24 (1932). For further citatioas, seo At. 23, 
‘Issvard Research in International Law, Draft Convention on the Law of Tresti 29 
ATLL. Supp. 1029-1044 (1935). 

- Sco Hans Morgenthau, Politics Among Nations 404 ff. (2nd ed., 1954}; Ch: ~ 
Do Vi scher, ‘Reflections on the Present Prospects of International Adjudiecat’a: *’ 
60 AJ.I.L. 467-474 (1956). 


PASSAGE THROUGH THE SUEZ CANAL OF ISRAEL-BOUND 
CARGO AND ISRAEL SHIPS 


By Leo Gross 
Of the Board of Editors 


I. INTRODUCTION 


The purported nationalization of the Universal Company of the Suez 
Maritime Canal by the Egyptian Decree of July 26, 1956, refreshed the 
interest of the international community in the long-lingering dispute over 
restrictions imposed by Egypt on the passage of cargoes bound for Israeli 
ports and the prohibition of the passage of Israeli ships through the Suez 
Canal. At the 22-Power London Conference, August 16-23, 1956, repre- 
sentatives of several governments referred to these restrictions + and 


it was pointed out that Egypt is in defiance, really, of a decision by the 
Security Council of the United Nations, taken in 1951 . . . which was 
reaffirmed again ... in 1953, that under the terms of the Treaty of 
1888 the Israeli shipping was entitled to go through and that Egypt 
was not entitled to bar it as it was doing.’ 


It is probably not altogether speculative to assume that it was with this 
situation in mind that the eighteen governments participating in the London 
Conference included in their Statement the following principle: ‘‘Insula- 
tion of the operation of the Canal from the influence of the politics of any 
nation.’’® This principle, one of the six which were to form the basis of 
any settlement of the Suez question, was voted upon in the Security Council 
on October 18, 1956, and received unanimous approval.* 

In the recent Middle East situation, which assumed the character of 
an acute crisis with the military action of Israel launched on October 29, 
1956, to remove the bases of the guerrilla raiders in the Gaza strip, and 
which was followed by the combined Anglo-French action to secure the 


1 See remarks made by the representatives of France, New Zealand, Iran, Netherlands 
and India. The Suez Canal Problem, July 26~September 22, 1956, pp. 91, 112, 128, 
145, 164 (State Dept. Pub. 6392). 

2 Secretary of State John Foster Dulles at the news conference Aug. 28, 1956. Ibid. 
298. The statement by Mr. Dulles, which is inaccurate in part, was in response to the 
following question: ‘‘Mr. Secretary, was Israel’s right of passage through the Suez 
(Canal) in any way discussed at the London Conference??? 

8 Ibid. 308. 

4 As adopted by the Security Council, principle (3) is phrased as follows: ‘The 
operation of the Canal should be insulated from the politics of any country.’? In this 
connection principle (1) is also directly relevant: ‘‘There should be free and open 
transit through the Canal without discrimination, overt or ecovert—this covers both 
political and technical aspects.’’? Security Council, Official Records, 743rd Meeting, 
Oct. 13, 1956, p. 18, par. 105, and Doe. 8/3671. 
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Canel, the restrictions imposed by Egypt in the Canal also played o ‘ie 
vificant rôle. The first resolution adopted on November 2, 1956, oy w 
Coneral Assembly during its First Emergency Special Session, urgec. na 


upon the cease-fire being effective, steps be taken to reopen the Nuc 
Canal and restore secure freedom of navigation.’ 


The Egyptian view that the state of war, initiated by Egypt on laret a 
1748, continued in spite of the General Armistice Agreement, with Isrzi 3 
Fcbraary 24, 1949, and that Egypt derived from this certain rights s” 
lizerency, namely, the right of visit, search and seizure, was an impo‘ v 
c cment in the debates of the General Assembly and the negotiations lear u 
to the withdrawal of Israeli troops from Egypt and the Gaza strip. Itis 1 
necessary to review in detail the various relevant statements. Suffe: i .! 
recall that President Dwight D. Eisenhower in his address to the neo 
o" February 20, 1957, recalled that ‘‘Egypt ignored the United Natiou Y 
exercising belligerent rights in relation to Israeli shipping in the Sucy 
Canal and in the Gulf of Aqaba.” After noting that Egypt, ‘‘by accepts 
tre Six Principles adopted by the Security Council last October in relèvon 
te the Suez Canal bound itself to free and open transit through the Saez 
Canal without discrimination, and to the principle that the operation 3f ¿he 
Canal should be insulated from the politics of any country,’’ he declared: 


‘ant 


na’ te 


We should not assume that if Israel withdraws, Egypt will prev «u 
Israeli shipping from using the Suez Canal or the Gulf of Aqaba. 1, 
unhappily, Egypt does hereafter violate the Armistice Agreement cr 
other international obligation, then this should be dealt with fir: ily 
by the society of nations.®* 


When announcing in the General Assembly, on March 1, 1957, the plens 
Gi ner government for withdrawal from Egypt, the representative of Isreel, 
IT-s. Golda Meir, declared with reference to the above statement: ‘‘T us 
ccelaration has weighed heavily with my Government in determini. i3 
ection today.” © However, neither the various resolutions adopted by <7: 
Gereral Assembly in relation to the recent crisis nor the withdrawal ~ 
Isvacli troops appear to have quieted public apprehension as to the ecr- 
tiruation of Egypt’s claim to belligerent rights. Repeated request. .:° 
tac Government of Israel to secure assurances from Egypt through i - 
o'ce of the Secretary General of the United Nations, ‘‘to the mutua! £ 
fu l abstention from belligerent acts, by land, air and sea,” " have been ot 
no avail. The Secretary General reported to the Ceneral Assembly iF“ 


p 
> 


the Government of Egypt reaffirms its intent to observe fully ihe ve- 
visions of the Armistice Agreement to which it is a party, as indieat ‘a 
earlier in its acceptance (A/3266) of the 2 November resolution of ti: 


5 Resolution 997 (ES-I). General Assembly, Official Records, First Emergency Sp . 
Sis... Supp. No. 1, p. 2 (Doe. A/3354), 52 36 Dept. of State Bulletin 390 (1957). 

6 New York Times, March 2, 1957, p. 10. 

TUN. Doe. A/3527, Annex I: Aide-mémoire dated Feb. 4, 1957, traasmittcd to {10 
Scevctary General by the Permanent Representative of Israel to the United Nations. 
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General Assembly, on the assumption, of course, that observance will 
be reciprocal.’ 


A reaffirmation of this kind is of no practical value, since the Government 
of Egypt has at all times insisted that its restrictive practices and 
belligerent rights were compatible with the Armistice Agreement. It con- 
tinued to do so even after the Security Council on September 1, 1951, called 
upon it to terminate such practices and declared that ‘‘neither party ean 
reasonably assert that it is actively a belligerent or requires to exercise the 
right of visit, search, and seizure for any legitimate purpose of self-de- 
fence.’?® The position of the United States and other Members of the 
United Nations has also remained unchanged, and they continue to hold 
the view that Egypt, under the Armistice Agreement, does not possess 
belligerent rights.t° It may be noted, however, that the Security Council 
resolution of September 1, 1951, does not express this simple view directly. 
The Council may have deemed it unnecessary to labor the obvious after 
having rejected explicitly every one of the specific arguments marshaled 
by Egypt in support of its practices. It is nonetheless remarkable that 
neither the Council nor the Assembly has yet seen its way to declare clearly 
and unequivocally that, between Members of the United Nations, a state of 
war, after termination of hostilities, is incompatible with the Charter. 
This, it is submitted, appears from the legal point of view to be the most 
promising point of departure for resolving the controversy over the 
Egyptian restrictions in the Suez Canal. The controversy since 1949 
has been the focus of legal argument principally between Israel and Egypt, 
and since 1951 between Egypt and the Security Council, as the latter has 
made its own the principal theses advanced by Israel. These arguments 
and counter-arguments will now be examined. 


Il. EGYPTIAN Restrictions AND THEIR JUDICIAL JUSTIFICATION 


On May 15, 1948, Egypt announced its ‘‘armed intervention in Palestine 
with a view to restoring law and order, and with the object of putting an 
end to acts of violence committed by the Zionist bands.” *? At the same 


8 U.N. Doc. A/3527, Feb. 11, 1957, p. 6. Resolution 997 (ES—I), referred to above, 
urged ‘‘the parties to the armistice agreements promptly to withdraw all forces behind 
the armistice lines, to desist from raids across the armistice lines into neighbouring 
territory, and to observe scrupulously the provisions of the armistice agreements.’’ 
Official Records, First Emergency Spec. Sess., Supp. No. 1, p. 2 (Doe. A/3354). 

9 Official Records, 6th Year, 558th Meeting, Sept. 1, 1951, p. 2. 

10 See, e.g., the statement by Secretary of State Dulles at his news conference 
March 26, 1957. 36 Dept. of State Bulletin 596 (1957). 

11 This paper is not concerned with the question of passage through the Straits of 
Tiran and the Gulf of Aqaba. Insofar as the restrictions practiced by Egypt in that 
area hinge juridically on the ‘‘state of war’’ doctrine, the arguments advanced with 
reference to the Suez Canal are equally applicable to it. 

12 The Flying Trader, Egypt, Prize Court of Alexandria, Dec. 2, 1950, Lauterpacht 
(ed.), International Law Reports 1950 (hereafter cited as 1950 Int. Law Rep.), p. 444. 
See also cablegram from the Minister of Foreign Affairs of Egypt to the President of 
the Security Council dated May 15, 1948, U.N. Doe. 8/743; Security Council, Official 
Records, 3rd Year, No. 66, 292nd Meeting, May 15, 1948, p. 2. 
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trce e state of siege was proclaimed, a shipping inspection service ii < `o 
Perts of Alexandria, Port Said and Suez was established, and by Proci v- 
ticn No. 38 of July, 1948, a Prize Court was set up. The Court wa: :o 
“: oply the rules of public international law, in their absence ... it sns .! 
cceide in accordance with the principles of equity.” 3 

Nearly one year after the conclusion of the General Armistice Agree: ° 
yr Israel, these regulations were consolidated in the decree issued by K` 
Irouk I on February 6, 1950 ‘‘on the procedure of ship and airpls ac 
sec vehos and of seizure of contraband goods in connection with the P> 
ts. War.” 14 Article 2 provides for inspection by customs officers of < 
sa'p’s manifest and cargo ‘‘so as to ensure that it contains no arms, r: 
t ors, war material or other articles considered war contraband and shir: 
diveetly to institutions or persons on Palestinian territory ander Zior . 
control.” Article 10 lists the categories of articles to be deemed v27 
contraband, including fuel of every kind and ‘‘seized as prize.” Aco- 
ine to Article 3 of the decree, 


force may at all times be used against any ship attempting to avi’: 
search, where necessary by firing so as to force it to stop and sth: ` 
to search. Where the search subsequently reveals that tae ship is 2 ot 
carrying any contraband it shall be permitted to continue its vova::. 


oe 


Ariicle 4 provides that 


if the crew of the ship resists the search by force, the ship shall + 
dcemed to have lost its neutrality by reason of the hostile act. Inu ” 
event the ship may be arrested, even if the search reveals that it v.c- 
not carrying contraband and the cargo may be impounded for {hat 
reason, unless the owner proves his innocence. 


Tt. decree contains other rules customarily found in prize regulatiors. 
wrivh are of no direct interest for the dispute. It is important, how>v v. 
ic “ress the two facts: One is that the search is to be carried out by custo is 
ovals, and the other that force may be used, including firing, in order <o 
foree the ship to submit to search. 

Yne representative of Israel also communicated to the Security Coun i] 
an amendment to this decree, promulgated by the Council of Ministers on 
November 28, 1953, that is, more than four and one-half years after 1 e 
conclusion of the Armistice Agreement. This amendment added to the i: + 
of contraband ‘‘foodstuffs and all other commodities which are likely .9 
strongthen the war potential of the Zionists in Palestine in any way whi 
ever.’? It also appeared to broaden the territorial applicability of © ` 
amended deeree by providing as follows: 


13 The Fjeld, Egypt, Prize Court of Alexandria, Nov. 4, 1950, 1950 Int. Law 
345 at 346. 

1“ Text published in the Journal Officiel, No. 36, April 8, 1950. The Snglish ty) 
tion was submitted to the Security Council by the representative of Israel on P. T 
1251, U.N. Doe. 8/3179; Security Council, Official Records, 9th Year, Supp. Jon.-M: rei, 
185+, p. 6. The representative of Egypt referred to this decree as dated Feb. 9, 10.-' 
Se: tity Council, Official Records, 549th Meeting, July 26, 1951, p. 18, paw. 60. 

i] listed there the regulations promulgated earlier by Military Proelamutions No. o + 
Mor 15, 1948, No. 13 of June 6, 1948, No. 38 of July 8, 1948, and one of Nov. 4, 19°9 
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All the commodities heretofore enumerated shall be regarded as war 
contraband even when passing Egypt’s territory or territorial waters 
in transit. 


These aggravations, in scope and geographical extent, of the restrictive 
measures were commented upon by the members of the Security Council 
and the Government of Israel, and they were not denied by the Govern- 
ment of Egypt." 

The legal basis of the Egyptian restrictions was discussed ‘‘from a 
purely academic point of view’’ by the Prize Court of Alexandria in the 
ease of The Fjeld. Claimant argued that the seizure was null and void, 
as the procedure for inspection was carried out ‘‘at a time when no state 
of war existed’’; that prior to May 15, 1948, no state of war could have 
existed between ‘‘the Zionist armed bands and the Arabs’’ and none could 
exist after that date because Egypt had not recognized the ‘‘Zionist 
State.” 1" The Prize Court held that ‘‘the Palestinian conflict had begun 
some time before 15 May 1948 and that the Palestinian Arabs and States 
of the Arab League actively participated therein,’’ and that ‘‘Egypt, in 
her capacity of member of the Arab League and ally of members of the 
League, found herself in a state of war with the Zionists, before 15 May 
1948.18 Regarding the claimant’s second argument the Prize Court 
held that it was contradicted by the facts: 


Not only has the State of Israel been admitted to the United Na- 
tions but also on 15 May, the United States of America and Russia 
recognized the new State. Such recognition was unqualified and con- 
ferred upon Israel the capacity to proceed according to the laws of 
war, to seizures and to taking in prize so far as her enemies were 
concerned. The exercise of such rights by Israel against Egypt and 
the group of Arab States gives, no doubt, a corresponding right to 
Egypt to exercise the same rights against Israel. The non-recognition 
by Egypt of Israel as a State cannot prevent Israel from being re- 
garded as a belligerent. Nothing in international law requires that 
the status of belligerency should be expressly proclaimed; such a 
status can result from circumstances. The Egyptian Government, by 
ereating a Prize Court governed by the principles of international 
law, and by applying the rules of war in so far as concerns the treat- 
ment of prisoners and wounded and so far as concerns the conduct 
of hostilities, has clearly shown its desire to follow the rules laid down 
by international law in the Palestinian conflict. 

It now remains to decide the consequences of the conflict in so far 
as neutrals are concerned. It is established that the Palestinian con- 
flict constitutes, from the legal point of view, a true war with interna- 
tional aspects. This imposes upon neutrals the duties resulting from 
neutrality and requires them to submit to the rights of the belligerents, 
whether or not such neutrals have officially proclaimed their neutrality, 


15 Security Council, Official Records, 9th Year, Supp. Jan—March, 1954, p. 9. 

16 See remarks by the representatives of New Zealand, Official Records, 662nd Meet- 
ing, March 23, 1954, p. 3, par. 10; Brazil, ibid., 664th Meeting, March 29, 1954, p. 5, 
par. 17; Israel, ibid., 659th Meeting, Feb. 15, 1954, p. 17, par. 94; and Egypt, ibid., 661st 
Meeting, March 12, 1954, p. 6, par. 28. 

171950 Int. Law Rep. 345 at 347. 18 Ibid. 348. 
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for neutrality is only one of the consequences of a stai: of war, eid 
subjects neutrals, by reason only of their knowledge of such a stata, 
to the action of the belligerents.*® 


lIt is important to note that the Prize Court took no notice of the Gere sl 
A mistice Agreement between Egypt and Israel. The Court presw'a y 
es-umed, as the Egyptian Government did, that the Armistice hac :o 
cčoct on continued validity of the legislation concerning visit, search 
eru seizure. If the Prize Court had taken the opposite view, that ihe 
cy lusion of the Armistice Agreement put an end to the legislatio: of 
1215, the re-enactment of virtually the identical measures by the I» ii. 
Ic bruary 6, 1950, after the conclusion of the Armistice Agreement, lei. < `e 
Court no choice. On this point the Court held: 


The existence of a state of war or of neutrality in so far as non- 
belligerents are concerned cannot be discussed by the Prize Court. er 
it is the duty of the Court to apply the law without examinire “s 
legality.?° 


Ii may well be that the Court, under the Egyptian system of law was 
precluded from discussing the ‘‘existence of a state of war,’’ bota before 
end aiter the Armistice Agreement entered into force. The existence or 
ren-existence of a state of war after the entry into force of the sAcreeny -t 
hes been and continues to be the first point in the debates before the xt `>- 
rational forum. 

It will be noted that the Egyptian decrees referred to do not dval 
cspecially with ‘‘enemy’’ ships. This is perhaps unnecessary as crstomiry 
i: :rnational law and the applicable Hague Conventions provide the neces- 
soov legal basis in time of war. The question whether and to whei, ext: nt 
t: + Constantinople Convention of October 29, 1888, respecting the F ce 
Nevigation of the Suez Maritime Canal derogates from the usual ruics 
revzarcing visit, search and seizure, has been considered by the Prize 
Ccurt of Alexandria and debated even more extensively before the UN. 
Sccarity Council. The views expressed in the latter forum will be ris- 
cessed below. In The Flying Trader, the Prize Court of Alexandria, ef er 
re ewing Articles 1, 4, 5, 7, 8, 9, 10, and 11 of the Convention, concluded: 


Ii falls to this Court to interpret the expression ‘‘the de’ense cf 
Egypt and the maintenance of public order,’’** a situation wh eh 
involves the non-application of Article 4 of the Convention. 

The Court has already ruled that Egypt was truly a beliger at 
State possessing the right of capture jure belli. It follows thet Een pt 
has in this connexion the right to take any measures necessary for ‘1s 
defence. The exercise of this right in no way runs counter to «he 
provisions of Articles 4, 5, and 7, for the prohibitions contained in 
those articles cannot interfere with the natural right of a Stete to 
preserve its own existence, a right which cannot be the subject even of 
express renunciation. Egypt is the sole judge of the exisience of a 
state of danger menacing her existence and rendering necessary c-r- 


9 The Fjeld, Prize Court of Alexandria, Nov. 4, 1950. Ibid. 345 at 348 ff. 
“0 The Fjeld, loc. cit. 347. 21 Īn Art. 10 of the Convention. 


536 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 51 


tain acts referred to in Article 4.7? All that the Convention requires, 
in the event of the carrying out of particular measures, is notifica- 
tion to the Powers signatory to the Declaration of London of 17 March 
1885. Every armed conflict to which Egypt is a party, and especially 
a conflict with its neighbors, raises inevitably the question of the 
defence of its own territory, whatever the origin of the hostilities 
may be. The entire territory, land or sea, becomes, in the eyes of 
international law, a theatre of war authorizing the enemy to commit 
such acts of war therein as it may judge expedient. There flows 
from this the necessity of repelling aggression, whether by repulsing 
enemy attacks, or in preventing such attacks from taking place, which 
includes interrupting the means of reinforcing such attacks. 

The provisions of Article 11 of the Convention, which states that 
measures taken by Egypt and Turkey in the exceptional cases con- 
templated by Articles 9 and 10 must not interfere with the free use 
of the Canal, cannot be construed as a restriction upon the rights of 
Egypt. The signatories of the Convention intended by this Article to 
confirm what is said in Article 17* about free passage through the 
Canal in time of war and peace; but reasonable and necessary meas- 
ures taken by Egypt do not interfere with such passage.”® 


Here again is a failure to take into account the existence of a complete 
armistice between Egypt and Israel, by land, sea and air. Whatever 
may have been the rights of the parties during the stage of active hostili- 
ties, the commission of hostile or warlike acts has been rendered illegal 
by the Armistice.” If the commission of such acts is prohibited as between 
the parties to the Armistice, it follows a fortiori that they are prohibited 


22 In order to avoid a possible misunderstanding of the Court’s argument, reference 
must be had to Art. 4 of the Constantinople Convention: 

‘The Maritime Canal remaining open in time of war as a free passage, even to ships 
of war of the belligerents, under the terms of Article I of the present Treaty, the High 
Contracting Parties agree that no right of war, act of hostility or act having for its 
purpose to interfere with the free navigation of the Canal, shall be committed in the 
Canal and its ports of access, or within a radius of 3 nautical miles from those ports, 
even though the Ottoman Empire should be one of the belligerent Powers.’? The Suez 
Canal Problem, op. cit. 17; 3 A.J.LL. Supp. 124 (1909). It will be seen that contrary 
to a possible implication in the Court’s language, Art. 4, far from authorizing Egypt to 
take any action in the Canal, expressly prohibits the exercise of any right of war. 

23 The Court referred here to 2 Oppenheim, International Law 187 (1944 ed.). 

24 Art. 1 of the Convention: 

‘i The Suez Maritime Canal shall always be free and open, in time of war as in time 
of peace, to every vessel of commerce or of war, without distinction of flag.’’ 

‘<The Canal shall never be subject to the exercise of the right of blockade.’? Op. cit. 
17; 3 AJL. Supp. 123 (1909). 25 1950 Int. Law Rep. at 446 ff. 

28 Art. II, par. 1, of the Egyptian—Israeli General Armistice Agreement, Rhodes, Feb. 
24, 1949. U.N. Doe. $/1264/Rev. 1; Security Council, Official Records, 4th Year, Spee. 
Supp. No. 3, p. 2. 

27 The following articles of the General Armistice Agreement are relevant in this 
context: Art. I, par. 2: ‘No aggressive action by the armed forces—land, sea, or air— 
of either Party shall be undertaken, planned, or threatened against the people or the 
armed forces of the other’’; Art. IT, par. 2: ‘* No element of the land, sea or air military 
or para-military forces of either Party, including non-regular forces, shall commit any 
warlike or hostile act against the military or para-military forces of the other Party, 
or against civilians in territory under the control of that Party.’’ Ibid. 
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iu; in eclation to third states, strangers to the conflict. The lcgelity 
Egypt's restrictions against third states has been open to cuestion vc- 
duving the hostilities, as evidenced by the protests addressed to Paypi ~ 
Tacy have become even more problematical after the end of hostiit:-~’ 
On the strength of the Court’s reasoning, Israel would have ibe ic: 
si':ef io commit acts of war—by land, sea and air—against Hcy: 

if ‘ne Armistice Agreement did not exist. If such acts arc deemed p: 
hted—as they rightly are—to one party, by parity of reasoning th 
wc also prohibited to the other. 

“ne Court’s contention that Egypt ‘‘is the sole judge” is unten: : 
Qay the Convention of Constantinople could have conferred suck : 
creiusive right (auto-decision), that is, the right to interpret the Con. 
tin: with binding force for the other parties to it and the world at la: 
ir .he absence of such an exclusive competence, Egypt has merely the ri ~ 
oi cuto-interpretation.°° That this was the intent of the a::thors of ¢ - 
Coavention clearly appears from its Article 8, paragraph 1: 

The Agents in Egypt of the Signatory Powers of the present Treaty 

shall be charged to see that it is carried out. ... In any ease, tuy 

shall meet once a year to take note of the due execution of the Treat’ 
Tı acts of the Egyptian Government have thus been placed under +. 
stuvrvision of the Contracting Parties. 

lt follows that the exception in favor of Egypt provided im Artie ` 
iG of the Convention does not escape the general superv sion by + ` 
otior Contracting Powers. Moreover, as the Court recognizes, the mca. 
wes which Egypt ‘‘mieht find it necessary to take to assure by the « 
ov + fe ree the defense of Egypt and the maintenance of pablie orcer ` 
amr Article 10 of the Convention, are restricted by the requirement «¢ 
A ole 11, namely, such measures ‘‘shall not interfere with the free «e 
:i oe Canal.” The Court’s statement that ‘‘reasonable and neess» s 
mesures taken by Egypt do not interfere with such passage” is for ih > 
rezon not altogether in harmony with the Convention. Wether rece - 
ures taken by Egypt do or do not interfere with ‘‘the free use of ils 
Caral’ is a question of fact. Certainly Egypt is authorized to tole 
“~cnsonable and necessary’’ measures but these measures must rot irte - 
fe with the ‘‘free use” of the Canal. It cannot be assumed, as it” 
Prize Court apparently does, that any measures which Egypt regards s- 
** -casonable and necessary’’ will not interfere with ‘‘free use.” Th: - 

“ Mr. Fawzi (Egypt) stated in the Security Council: ‘‘Most of the protest: ve. 
lodued with the Egyptian Government even while the hostilities in Palestine were i ~ 
trois place.’? Official Records, 553rd Meeting, Aug. 16, 1951, p. 24, par. 101. 

°° Referring to the Egyptian contention that a dispute existed between the protesto . 
Powsrs and Egypt, Sir Gladwyn Jebb (United Kingdom) said: ‘‘If there wero : 
dit. xe within the meaning of the Charter between one of the five delegations m. nti 
onl Egypt, the Armistice Agreement and the whole question of Palestine would | 
quite irrclevant.’’ Official Records, 555th Meeting, Aug. 27, 1951, p. 3, par. 10. 

“Cf, Leo Gross, ‘‘States as Organs of International Law and the Problem of sad: 


In.c-pretation,’’? in Gcorge A. Lipsky (ed.), Law and Politics in the World Communit -. 
pp 139-89 (1953). 
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very well may so interfere and in the case under consideration they have 
been found to do so by a large number of states. 


III. EFFECTIVENESS or Eeypr’s RESTRICTIONS 
AND Protests AGAINST THEM 


Members of the Security Council have on four different occasions dis- 
cussed the Egyptian restrictions from the legal, political and practical 
points of view.” Members of the United Nations from the very beginning 
of the restrictions have also protested directly to the Government of Egypt 
against them. Speaking in the Security Council the representative of 
Egypt stated: 


Up to today, the Netherlands has protested to the Egyptian Govern- 
ment no less than three times; Turkey, at least once; the United 
Kingdom, at least ten times; the United States, twelve times; and 
France, twenty-two times. Most of the protests were lodged with 
the Egyptian Government even while the hostilities in Palestine were 
still in progress.” 


Israel’s complaints, chiefly juridical in nature, obviously also stressed the 
adverse effect on its economy. In 1951 the representative of Israel stated 
that ‘‘ vessels found to have called at any port in Israel are placed on a black 
list’’ and that the ‘‘threat of forcible interference acts as a deterrent to the 
normal trade which would otherwise have passed through the Suez Canal to 
or from Israel.’’** The blacklist, according to the Government of Israel, 
contains 104 ships of ‘‘British, United States, Swedish, Greek, Norwegian, 
Dutch, Danish, Panamanian, Liberian, Swiss, Costa Rican and Italian 
nationality.’’** The effect of blacklisting is that 


81 The first debate took place in October-November, 1950, in connection with the 
Israeli complaint: ‘‘ Violations by Egypt of the Egyptian~Israeli General Armistice 
Agreement through the maintenance for seventeen months of blockade practices in- 
consistent with the letter and spirit of the armistice agreement,’’ U.N. Doc. 8/1794, 
Sept. 16, 1950. The second debate took place at several meetings held between July 
26, 1951, and Sept. 1, 1951, following the Israeli complaint: ‘‘ Restrictions imposed by 
Egypt on the Passage of Ships through the Suez Canal,’’? U.N. Doc. 8/2241, July 11, 
1951, Official Records, 6th Year, Supp. July-Sept., 1951, p. 9. The third debate occurred 
at several meetings between Feb. 5 and March 29, 1954, regarding the Israeli complaint: 
‘í Enforcement by Egypt of Restrictions on the Passage of Ships trading with Israel 
through the Suez Canal,’’ U.N. Doc. 8/3168, Jan. 28, 1954, Official Records, 9th Year, 
Supp. Jan.—March, 1954, p. 1. The final debate was concerned with the complaint by 
Israel arising from ‘‘the illegal arrest and detention of the Israel vessel, the Bat Galim, 
on 28 September 1954’? and was spread over meetings held Nov. 3, 1954-Jan. 13, 1955, 
U.N. Doe. 8/3300, Official Records, 9th Year, Supp. Oct.—Dec., 1954, pp. 1 ff. 

82 Official Records, 553rd Meeting, Aug. 16, 1951, p. 23, par. 98. Similarly, the repre- 
sentative of the United Kingdom said: ‘‘ During the past two years a number of maritime 
countries have made almost continuous representations to the Egyptian Government 
through the diplomatic channels, but all these have been of no avail.’’? Official Records, 
552nd Meeting, Aug. 16, 1951, p. 4, par. 12. 

83 Official Records, 549th Meeting, July 26, 1951, p. 3. 

84 Letter dated Oct. 13, 1956, from the representative of Israel to the President of the 
Security Council, U.N. Doc. 8/3673, p. 6. 
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cargo carried on these ships shall ‘‘be deemed intended for tao 
enemy”? and subject to confiscation and seizure, while the ships tko u- 
selves would be denied the essential facilities necessary for passa’to 
through the Suez Canal. The existence of the Blacklist is, therefo c, 
the most stringent of the deterrents whereby Egypt has prevert: ( 
trading with Israel through an international waterway.®® 


Iu the view of Israel, ‘‘some 90 per cent of the trade which would havc 
normally flowed through the Canal to and from Israel in the past eigl i 
years has been effectively obstructed.” 3€ Several ships were visitzd an t 
searched, and ‘‘Egypt has confiscated and held goods of the value c` 
¥5,C00,000 seized from ships exercising innocent passage in the Suc: 
Canal.” 3? 

The representative of Egypt, while admitting that ‘‘some maritim 
Powers are, to our regret affected, although slightly, by the exercise by 
Egypt of its right of visit and inspection,’’ and that ‘‘it is natural for 
them to want to complain,” argued that ‘‘it is natural for us to want ti 
survive.’’** Generally, the position taken by Egypt was to stress “hx 
small number of ships affected, the lenient manner in which she exercised 
what she claimed as her rights, and to hold out the prospect of relaxation 
of the measures in force. Thus the representative of Egypt spoke of 
“the relatively microscopic action of Egypt,” ° and offered to show ttai 
‘Egypt does little more than delay only a few ships for only a few 
minutes.” 4 During the period 

15 May 1948 to 24 February 1949, out of 8,009 merchantnen whith 
arrived at Port Said, 548 ships were visited and only 71 ships were 
unloaded of contraband of war. During the same period, 282 shins 
reached Suez, and only two ships were visited and none was even 
partly unloaded. In the following three months, 2,139 ships arrived 
2. Port Said, 195 of them were visited and only 25 were partly un- 
lcaded. During the same period 1043 ships reached Suez, nine of 
them were visited and none at all unloaded.*+ 
In the course of the 1954 debate, the representative of Egypt declare] 
that ‘‘since the Security Council adopted its resolution of 1 September 
1951, no ship or cargo has been confiscated by Egypt’’ and that since then 
“only 55 suspected ships have been subjected to the inspection procedure 


«3 Ibil. The blacklist includes 75 tankers. Ibid. 10. Bilacklisting of ships is provided 
for in Art. 11 of the Royal Decree of 1950: Cargo shall be ‘‘deemed intended for the 
cnumy whenever... (2) It is being shipped indirectly to such persons or institutions 
(ou Palestinian territory oceupied by the enemy). This shall be presumed in any of 
the following circumstances: ... (g) If the consignor or consignee is listed on tho 
black lst kept for that purpose as a carrier of contraband for the Zionists.’’ 

36 Ibid. T. 

37 Ibid. 9. For a list of some of these ships, cf. ibid. 7-9. The represcatative of 
Israel said in the Security Council that ‘‘about 95 per cent of Israel’s normal trad in 
products other than oil has been throttled through these restrictions, and, in the ez. of 
oil, 100 per cent of that aspect of Israel’s import trade has been completvly s.t at 
naught.’’? Offieial Records, 661st Meeting, March 12, 1954, p. 31, par. 152. 

36 Official Records, 549th Meeting, July 26, 1951, p. 21, par. 79. 

os Ibid., 553rd Meeting, Aug. 16, 1951, p. 15, par. 62. 

40 Ibid., 550th Meeting, Aug. 1, 1951, p. 3, par. 11. 

si Ibid., 549th Meeting, July 26, 1951, p. 20, par. 75. 
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out of 32,047 ships passing through the Suez Canal.’’** After quoting 
figures showing an increase in the tonnage of goods passing through the 
Canal he said: ‘‘It is clear, therefore, that the measures of visit and search 
taken by Egypt have not in the least restricted the free use of the Canal.” + 

Relaxation of the restrictions was referred to several times by the 
representative of Egypt.** After the Security Council failed to adopt 
the New Zealand draft resolution owing to the Soviet Union’s negative 
vote, he declared that ‘‘now Egypt . . . will of its own free will move 
towards tolerance.’’*® The representative of Lebanon stressed that ‘‘this 
positive note which the representative of Egypt has afforded us... is 
something which we can all welcome and stress and end upon as a happy 
note.’ As the seizure of the Israeli ship Bat Galim by Egypt on 
September 28, 1954, was to show, Egypt’s spontaneous offer of ‘‘toler- 
ance’’ was either shortlived or fell far short of the Security Council 
resolution of September 1, 1951. 

The statistics adduced by Egypt, far from proving the absence of any 
serious interference with non-Israeli shipping through the Suez Canal, 
were regarded by the representative of Israel and eight members of the 
Security Council as proof of the opposite, namely, the substantial effective- 
ness of the restrictions in deterring trade with Israel. 


IV. NATURE OF THE RESTRICTIONS 


The legal nature of the Egyptian restrictions was discussed in several 
instances in the Security Council. Israel characterized these measures 
as blockade or ‘‘blockade practices’’ on several occasions.*7 This point is 
of some relevance in view of Article 1, paragraph 2, of the Constantinople 
Convention of 1888 which provides categorically: ‘‘The Canal shall never 
be subject to the exercise of the right of blockade.” The Egyptian Gov- 
ernment was accordingly at pains to show that the practices in question 
were technically and juridically not a blockade. Thus its representative 
declared in the Security Council: 


Egypt has never decreed or applied a blockade of the Suez Canal. Its 
action is confined to the boarding and inspection by customs employees 
of a very small number of suspected merchant vessels.** 


42 Official Records, 661st Meeting, March 12, 1954, p. 17, pars. 88-89. 

48 Ibid., p. 18, par. 91. 

44 Ibid., 659th Meeting, Feb. 15, 1954, p. 24, par. 130; 661st Meeting, March 12, 1954, 
p. 20, par. 105; 662nd Meeting, March 23, 1954, p. 12, par. 43. 

45 Ibid., 664th Meeting, March 29, 1954, p. 23, par. 157. 

46 Ibid., p. 24, par. 164. 

47 The Israeli complaint of Sept. 16, 1950 (U.N. Doc. 8/1794), referred to ‘‘ blockade 
practices.’? See also statements by the representative of Israel at 433rd Meeting, Aug. 
4, 1949, p. 16; 517th Meeting, Oct. 30, 1950, p. 10 f.; 522nd Meeting, Nov. 13, 1950, p. 
23; 549th Meeting, July 26, 1951, p. 13;658th Meeting, Feb. 5, 1954, p. 12, par. 49; 
659th Meeting, Feb. 15, 1954, p. 14, pars. 80, 88, 89. See also statement by the repre- 
sentative of the United Kingdom in which he referred to the ‘‘blockade practices in the 
Suez Canal,’’ ibid., 522nd Meeting, Nov. 13, 1950, p. 17. 

48 Ibid., 658th Meeting, Feb. 5, 1954, p. 31, par. 163. See also 659th Meeting, Feb. 
15, 1954, p. 24, pars. 127, 128; 661st Meeting, March 12, 1954, p. 6, par. 27 f., p. 15, 
par. 77. 
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Tris statement fails to mention the right of seizure or confiscation, wh en 
i, elso claimed by Egypt as a consequence of belligerency, and “hat ‘:0 
action of customs officers may be supported by force.*® 

It can readily be conceded that the right of visit, search ard sein 2 
which Egypt admittedly enforces in the Suez Canal is not ‘dentizal wa 
tre right of blockade as the term is normally understood in the law of ne «i 
viz. However, this is true only insofar as ships of nations otker ihoa 
I- zel are concerned; for Israeli ships have been barred absoluiely from cs » 
¢.:.°rlug the Canal, and to that extent and in that sense it is not inpri 
to say that Egypt has subjected the Canal to a blockade against Is.: 
sips within the meaning of the second paragraph of Article 1 o° > 
Constantinople Convention. The normal meaning of blockade woulo. .: 
any event, not make much sense in connection with that clause.°° 

Israel attempted only once to send a merchant vessel, the Bat Gof: 1, 
fying her flag, through the Canal. The ship, described by the Keyva:: 
Coverment as an ‘‘armed Israel vessel,” during the night of September 
27/28, 1954, ‘‘entered the Gulf of Suez through Egyptian territorial wet: vs 
av advanced through the Gulf on its way to Suez.” 5! It, was furil ov 
aiiczed that ‘‘the crew attacked two Egyptian fishing boats by atitoma. ‘2c 
fx»... sinking one of them, thus causing the death of two Egypiicn 
fisuermen,’’ and that ‘‘this hostile act committed by armed Israclis insite 
Egyptian territorial waters constitutes a flagrant violation of the Gere 
Armistice Agreement.” * The Commission investigated the allegatic s 
and by a majority vote—the Israeli delegate and the Chairman votine » 
favor-- -adopted the Israeli draft resolution and found ‘‘the ligyptian co > 
p’sint regarding the Bat Galim case to be unfounded and that. no provisi ,> 
o° the General Armistice Agreement has been violated by Israel.’’ 
Z “ter ihe vote the Chairman stated: 


‘. Arts, 1 and 3 of the Royal Decree of Feb. 6, 1950, see supra, p. 533. Anot cy 
repr sentative of Egypt stressed strongly the right of confiscation, saying: ‘‘To juc ae 
wh: ther Egypt is entitled to practise the right of visit, search and coniiseatior ofo cs 
contraband, reference must be made to the rules of international law. A state of var 
gyo- the belligerents certain rights. Foremost amongst these is the inronte-tcblo vir au 
o’ visit and search of ships in territorial waters, in ports, in mid-ccear, and in O% oY 
waters, with a view to the confiscation of what is legally considered wor couttabane "? 
Offx.al Records, 659th Meeting, Feb. 15, 1954, p. 3, par. 9. 

£3 The Egyptian representative quoted C. John Colombos, The Internatiora: Law of 
the Sea, p. 539: ‘‘ Blockade is the interception by sea of the approackes to the een is 
ov norty of an enemy with the purpose of cutting off all his overseas commuaiecatie or. 
Its objeet ig not only to stop the importation of supplies but to prevent oxport :3 we: *? 
Official Records, 661st Meeting, March 12, 1954, p. 6, par. 29. 

ži Report dated Nov. 25, 1954, by the Chief of Staff of the United Nations I. -, 
Supervision Organization in Palestine to the Secretary General concerning th ia” 
Gaim ineident, U. N. Doe. 8/3323; Official Records, 9th Year, Supp. Oet- Doe, 19 °, 
p. 30 at p. 32, par, 8. 52 Ibid. at 30, par. 2. 

53 Ibid. at 40, 41, pars. 34, 40. The Egyptian delegate appealed against thi: deer c>) 
to tke Special Committee provided for in the Armistice Agreement. This commit se 
decided on Nov. 25, 1954, as follows: ‘‘The Special Committee finds that the words in 
the resolution, ‘the Egyptian complaint regarding the Bat Galim case to be uafounced 
and’ should be omitted, for the following reasons: The Mixed Armistice Commiss sn 
akcald rot dopt resolutions defining 2 complaint as ‘unfounded,’ as this may appear s 
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I have voted for the Israel draft resolution because conclusive evidence 
has not been produced that the Bat Galim attacked the Egyptian 
fishermen in the Gulf of Suez. I shall call on both parties to come 
quickly to an agreement for the release of the Bat Galim and its 
erew.** 


After its judicial authorities ‘‘set aside, owing to insufficient evidence,” 
the various charges against the crew of murder and unlawful carrying of 
weapons, the Egyptian Government declared on December 4, 1954, that 
it was prepared to release crew and cargo, and on December 23, 1954, 
it also declared that it was prepared to release the ship. It appears 
that the crew was released but, according to the Israeli Government, 
Egypt violated her undertakings regarding the cargo and the ship." 

This incident appears to show that the Egyptian Government’s practices 
regarding Israeli ships are more akin to the concept and purpose— 
interception of enemy ships—of a blockade than to visit and search and 
seizure of war contraband. If Egypt were concerned merely with visit 
and search, there was no reason for not allowing the Bat Galim to proceed 
on its voyage through the Canal after Egypt had satisfied itself that the 
ship was unarmed and that its cargo was not subject to seizure.5? In 
view of these facts, admitted by Egypt, there remains the Israeli flag as 
the sole reason for not permitting the ship to proceed through the Canal. 
This has indeed been freely conceded by Egypt and defended in terms of 
the state of war or belligerency which she claims to exist.°® In addition 
to the state of war as a ground for barring and intercepting Israeli ships, 
Egypt also claimed that the security of the Canal required the exclusion 
of such ships, as they might commit acts of sabotage within the approaches 
to the Canal or within the Canal itself. It follows then that as long 


restricting the right of either side to submit any complaint it may deem necessary; 
furthermore, it is unnecessary to describe a complaint in such terms after the non- 
adoption of the complaining party’s resolution. This decision is not intended as a 
judgment on the facts of this particular case, as to which the Special Committee has 
no competence, nor is it intended as a reversal of the findings of the Mixed Armistice 
Commission in the resolutions as to the facts.’’ Ibid. at 42 f., par. 48. 

54 Ibid. at 41, par. 41. 

55 See U.N. Docs. 8/3326 and 8/3335, ibid. at 44, 45. 

56 See U.N. Doc. 9/3673, p. 8: ‘‘The Egyptian Government appropriated the cargo 
to itself, and has now commissioned the confiscated ship to the Egyptian Navy.’’ 

57 Statement by Egyptian representative at 686th Meeting, Dec. 7, 1954, p. 16, par. 79. 

58 Said the representative of Egypt: ‘f... in the state of belligerency which in our 
opinion still exists between Egypt and Israel, how can we allow Israel vessels to pass 
through the Suez Canal without interference, as the Israel representative demands?’’ 
Ibid. 24, par. 132. 

59 Said the representative of Egypt: ‘‘What guarantee have we that an Israel 
merchant vessel passing through the Canal will not be tempted to scuttle itself and thus 
obstruct the Canal for a considerable period, causing material losses and gravely 
damaging the interests of maritime Powers in general? Who can say that Israel 
vessels passing through the Canal will not be tempted even to lay mines in Egyptian 
territorial waters, either before reaching the Suez Canal or in the Canal itself? Lastly, 
who can say that Israel nationals on such a vessel will not try to find a way of landing 
in Egypt in order to damage the Canal or commit acts of sabotage in Egyptian terri- 
tory??? Ibid., par. 133. 
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as Egypt maintains the state of war with Israel, rights of belligeroncy 
are claimed which are in the range of economic warfare. As far as ile 
shins of what Egypt calls ‘‘neutral’’ states are concerned, they are sal- 
jected to visit, search and seizure, whereas the ships of Israel are subjectc1 
to complete exclusion and interception in fact. Therefore, as far es 
Israeli ships are concerned, the effect of these measures appears ir- 
distinguishable from that of a blockade prohibited generally by the Cor- 
stentinople Convention. The fundamental thesis of Egypt is the continus- 
vicon of the state of war and exercise of belligerent rights in the Suez Cana 
as incidental to the former. It is therefore necessary to examine th 
validity of this thesis. 


V. CONTINUATION OF STATE OF WAR BETWEEN EGYPT AND ĪSRALD As LEGAL 
JUSTIFICATION FOR RESTRICTIVE PRACTICES 


There has never been a deviation from the Egyptian thesis that a stete 
of war continues to prevail between Egypt and Israel, and this thesis 
has been the chief target of the Government of Israel and of the Security 
Council, particularly in its resolution of September 1, 1951. 

The General Armistice Agreement of February 24, 1949, with Israel 
‘which put an end to hostilities and which was accepted as an indispensable 
step towards the liquidation of the armed conflict,” in the opinion of the 
Egyptian Government, ‘‘did not put an end to the conflict and contains 
no provision concerning the right of visit and inspection.’’® Moreover, 
‘‘the principles of international law uphold this view,’’ % and the practice, 
‘‘which is designed to ensure the defence of Egypt and the maintenance? 
of public order there, cannot be construed as an infringement of the oro- 
visions of the Convention signed in 1888 concerning the Suez Canal.’ ©? 

As regards Israeli ships in particular, Egypt contended that the Security 
Council resolution of September 1, 1951, which in any event it did not carry 
out, was inapplicable, as it was concerned with ‘‘the passage of neutral 
merchant vessels through the Canal for the purpose of trading with Israel, 
and not the passage of Israel vessels.’’ 83 


1. Compatibility of the Restrictive Practices with General International 
Law 


It may be conceded that according to general international law an 
armistice does not put an end to a state of war. It may also be conceded, 
although this was contested by Israel,“ that the de facto hostilities which 
developed as a result of the military intervention of Egypt and other Arab 
States © resulted in a de facto state of war. However, what may be the ef- 


90 Ibid. 20, par. 100, and 21, par. 113. 81 [bid., pars. 101, 103, 113. 

62 Ibid. 20, par. 104, and 21, pars. 105-111. 

63 Ibid. 23, par. 123. See also pars. 124-131. 

64 Sceurity Council, Official Records, 549th Meeting, July 26, 1951, p. 10, pars. 10-36. 

të This intervention has been regarded as aggression. Said the representative of the 
United States in the Security Council: ‘‘ Probably the most important and best evidence 
we have on that subject is contained in the admissions of the countries whose five 
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fect of the Charter on the traditional doctrine of war and belligerent rights, 
particularly when some or all of the belligerents are Members of the 
United Nations, is a moot question. State practice has not always been 
uniform, and in some cases the cessation of hostilities has ended the state 
of war itself. The general armistice is 


a living, dynamic war convention. . . . The elaborate armistice agree- 
ments of recent years have, in effect, rendered the preliminaries of 
peace obsolete. It is not inconceivable that the formal treaty of peace 
will suffer the same fate and that wars will one day end at the armistice 
table.’ : 


It is, therefore, far more important to concern ourselves with the intended 
effect and scope of particular armistice agreements ending particular hos- 
tilities, than with the general question of the effect of an armistice on the 
existence of a state of war. It has been suggested that the question 
whether a particular armistice agreement has the effect of terminating the 
war is one of ‘‘construction of the particular armistice agreement con- 
cerned.” It may well be that an armistice agreement, even without 
terminating the state of war in the legal sense, puts an end to certain 
hostile acts such as blockade or visit, search and seizure. 


2. Compatibility of the Restrictive Practices with the General Armistice 
Agreement between Egypt and Israel. 


The Egyptian-Israeli General Armistice Agreement was signed at Rhodes 
on February 24, 1949, and entered into force on that date.® The Agree- 
ment was concluded pursuant to the Security Council resolution of No- 
vember 16, 1948, calling upon the parties ‘‘as a further provisional meas- 
ure under Article 40 of the Charter of the United Nations, and in order 
to facilitate the transition from the present truce to permanent peace in 
Palestine, to negotiate an Armistice.” The Agreement, pertinent pro- 
visions of which have already been quoted,” recognizes ‘‘the right of each 
party to its security and freedom from fear of attack by the armed forces 
of the other.’’** The Agreement prohibits all ‘‘warlike or hostile’’ ‘acts 
against military, para-military forces and civilians, but does not specifically 
refer to blockades, or visit, search and seizure of vessels. Whether in the 
absence of a specific prohibition such acts are permitted, as Egypt argues, 


armies have invaded Palestine that they are carrying on a war. Their statements are 
the best evidence we have of the international character of this aggression; it is a word 
which is not included in the text but which has been mentioned in the statements of these 
aggressors.’’? Official Records, 3rd Year, No. 72, p. 41. The former Secretary General 
of the United Nations said: ‘‘The invasion of Palestine by the Arab States was the 
first armed aggression which the world had seen since the end of the war.’’ Trygve Lie, 
In the Cause of Peace 174 (1954); cf. also 178 #f. 

66 Julius Stone, Legal Controls of International Conflict 639 (1954). 

67 Colonel Howard S. Levie, ‘‘The Nature and Scope of the Armistice Agreement,’’ 
50 A.J.I.L. 880-906 at 906 (1956). This day, however, in the view of the author, has not 


yet come. Ibid. 884, 68 Stone, op. cit. 641. 
69 Art, 12, par. 1, U.N. Doe. 8/1264/Rev. 1; Official Records, 4th Year, Spec. Supp. 
No. 3, p. 8. 70 Preamble, ibid., p. 1. 


71 See supra, p. 536. 72 Art. 1, par. 3. 
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c? are to be deemed prohibited by inclusion in the acts specificaliy paoc |, 
vie be discussed presently. It is useful to recall, however, trat te Ar. 
ter with Germany of November 11, 1918, specifically continued “the ev < 
ine blockade conditions.” The Armistice Agreement in Korea of e., 
27. 1953, concluded ‘‘with the objective of establishing an armistice whi » 
wi] insure a complete cessation of hostilities and of all acts of artaca fe 

1 orea,’’ provides in Article 2 A, paragraph 15, that the neval fores 
le opposing parties ‘‘shall not engage in blockade of any kind of Korca.’ 
Tac United Nations Command accordingly gave orders to its naval rer 
‘to cease hostilities and blockade operations.” "5 As the Egyptian [sri 
Azreement was concluded under orders from the Security Counci., s~ 
lizht might be shed on its intended meaning by referring to the Come - 
debates and resolutions. 


.a: The Armistice Agreement before the Security Council: Interpreia 
tion and, Construction 

The United Nations Acting Mediator on Palestine, Dr. Ralph J. Banche 
who actively participated in the armistice negotiations, stated in tne 
Security Council on August 4, 1949: 


The Armistice Agreements are not the final peace seitlemens, bit 
the only possible interpretation of their very specific provisions is thi 
they signal the end of the military phase of the Palestine situation 
... The entire heritage of restrictions which developed out of th: 
vndeelared war should be done away with. There should be norms) 
access .. . there should be free movement for legitimate shippin::. 
and no vestiges of the wartime blockade should be allowed to remai.: 
as they are inconsistent with both the letter and the spirit of tn> 
Armistice Agreements.7* 


Tao representatives of Israel, the United Kingdom and the United Sat 
ecne..red in this interpretation. The latter also stated that ‘‘the Armi- 
stiee Agreements contain provisions which make them in fact non-aggres- 
sion pacts.” And the representative of China said: ‘‘We rejoice in the 
restoretion of normal relations’’ between the parties to the Agreements.** 
It may be added here that in the course of the recent crisis in the Middl» 
Kast, the Secretary General of the United Nations expressed the view, 
echoiny the above statement by the United States representative, that 
Article 1 “assimilates the Armistice Agreement to a non-aggression pact. 
providing for mutual and full abstention from belligerent acts.’’ "° 

The Security Council, by nine votes in favor, with two abstentions 
(Ukrainian S.S.R., U.S.S.R.), adopted a resolution on August 11, 1949, in 


73 Sir Uredorieck Maurice, The Armistices of 1918, p. 98 (1943). 

U.N. Doc. 8/3079, Aug. 7, 1953; reprinted in 47 AJ.LL. Supp. 186 (1953). I+ 
has been said that this ‘fis probably one of the most complete naval provi dons cver 
neluded p an armistice agrcement.’’ Levie, loc. cit. 906. 

76 UN, Doe, 8/3185; Official Records, 9th Year, Supp. Jan—March, 1954, p. 40 at 12. 

76 Official] Records, 4th Year, No. 36, p. 6. See also Shabtai Rosenne, Israel’. 
Arm stico Agrcement with the Arab States 45 (1951). 

T! Official Reeords, 4th Year, No. 36, pp. 16, 19, 25, 27, 33. 

78 ULN. Doe. A/3512, Jan. 24, 1957, p. 5, par. 15. 
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which, making its own the interpretation submitted by the Acting Medi- 
ator, it 


Reaffirms, pending the final peace settlement, the order contained 
in its resolution of 15 July 1948 to the Governments and authorities 
concerned, pursuant to Article 40 of the Charter of the United Nations, 
to observe an unconditional cease-fire and, bearing in mind that the 
several armistice agreements include firm pledges against any further 
acts of hostility between the parties and also provide for their super- 
vision by the parties themselves, relies upon the parties to ensure the 
continued application and observance of these agreements.”° 


It follows then that, although the Agreement itself is silent on the point, 
it has been interpreted authoritatively as prohibiting belligerent acts of 
visit, search and seizure. This construction is all the more indicated as 
the statement by the Acting Mediator was made and the resolution of the 
Security Council was adopted after the matter of restrictions had first been 
raised by Israel before the Mixed Armistice Commission. No dissent was 
voiced from this interpretation in the Security Council. No claim was 
made regarding the existence or continued existence of a state of war. 


(b) The Armistice Agreement before the Mixed Armistice Commission 

The question of the compatibility of the Egyptian restrictive practices 
with the General Armistice Agreement was first considered by the Mixed 
Armistice Commission in June, 1949, at the request of Israel in connection 
with a particular incident. At that time the Commission decided that 
“the blockade of the Suez Canal was not a subject that could be discussed 
in the Mixed Armistice Commission.” ®° In August, 1949, Israel submitted 
a second complaint of a specifie character and the Commission decided: 


The Mixed Armistice Commission did have the right to demand that 
the Egyptian Government should not interfere with the passage of 
goods to Israel through the Suez Canal.*® 


Egypt appealed to the Special Committee. The Security Council, in con- 
sequence of the Israeli complaint before it, on November 17, 1950, adopted 
a resolution reiterating the substance of its resolution of August 11, 1949, 
and, ‘‘bearing in mind that the several armistice agreements include firm 
pledges against any further act of hostility between the parties,’’? reminded 
Egypt and Israel of their obligations under the Charter and requested the 
Chief of Staff to report ‘‘on the compliance given to this resolution’? and 
decisions of the Special Committee.*? 

The Chief of Staff, General Riley, reported to the Security Council 
on June 12, 1951, the decision of the Special Committee ‘‘on the question 
as to whether or not the Mixed Armistice Commission has the right to 
demand from the Egyptian Government not to interfere with the passing 


78 U.N. Doe. 8/1367; Official Records, 4th Year, No. 37, p. 2 £., No. 38, p. 13. 

80 General W. E. Riley, Chief of Staff, Truce Supervision Organization, in Security 
Council, Official Records, 516th Meeting, Oct. 30, 1950, p. 22. 

81 Ibid., and Official Records, 518th Meeting, Nov. 6, 1950, p. 20. 

82 U.N. Doe. 8/1907; Official Records, 524th Meeting, Nov. 17, 1950, p. 15. 
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o` goods to Israel through the Suez Canal.’’ In view of the signific: se 
o: this Report on the compatibility of Egyptian restrictions witi uc 
Armistice Agreement and the conflicting interpretations placed upo: `t 
ny the Security Council, Egypt and Israel, its operative part is reprodu cd 


art exlenso: 


In explanation of his vote, which was contrary to the stand tusu 
by Israel, the Chief of Staff made the following statcment: 


It is quite clear to me that action taken by Egyptian auth« 
in interfering with passage of goods destined for Isreel thrui g 
Suez Canal must be considered an aggressive action. However, : 
to the limitation imposed by the text itself on the words ‘age 
sive action,’’ this action is not necessarily against acticle 1, jw .- 
graph 2 of the General Armistice Agreement which states in > 4 
‘No aggressive action by armed forees—land, sea, or air- -of evi! cr 
party shall be undertaken, planned, or threatened against the peo: c 
or the armed forces of the other.’’ 

Similarly, I must of necessity consider that interference v th 
the passage of goods destined for Israel through the Suez Caral 
is a hostile act, but not necessarily against the General Arm‘. +2 
Agreement, because of the limitations imposed on the term ‘‘hes Le 
act’’ in the text of article 2, paragraph 2 of the General Armist cc 
Agreement, which says ‘‘No element of the land, sea cr air mil. oy 
or para-military forces of either party including non-regular fo. `s, 
shall commit any warlike or hostile act against the military or pa e 
military forces of the other party... .”’ 

It follows, therefore, that I have no other choice bat to cast iy 
vote with Egypt that the Mixed Armistice Commission does : t 
have the right to demand from the Egyptian Gover.iment tret `r 
should not interfere with the passage of goods to Isra’ l throug (‘ir 
Suez Canal. 


As Chief of Staff of the United Nations Truce Supervisior. Or- 
ganization, I am forced to base my position in this matter on {10 
specific provisions of the General Armistice Agreement signed vy 
Egypt and Israel. I deliberately avoid, therefore, any considera- 
tion of the status of the Suez Canal or the rights of any party with 
regard to it. 

While I feel bound to take this technical position on the hi 3s 
of the relevant provisions of the General Armistice Agreement I 
must also say that the action of the Egyptian authorities in i) is 
instance, is, In my view, entirely contrary to the spirit of i: 
General Armistice Agreement and does, in fact, jeopardize its ofc z- 
tive functioning. It was certainly never contemplated at Rhon% 
that what is, in effect, an act of blockade or at least an act unc v- 
taken in the spirit of a blockade and having the partial effcet of oi >. 
would be continued by one of the parties to the General Armist e 
Agreement more than two years after it had been signed. 

Although, in my view, there is no adequate basis for agrecir g 
that the Mixed Armistice Commission has competence to deal with 
the question, it must be clear, and it certainly is to me, that the 
question cannot rest here. Either the Egyptian Government mu‘, 
in the spirit of the General Armistice Agreement relax the practi-e 
of interference with the passage of goods destined for Israel through 
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the Suez Canal, or the question must be referred to some higher 
competent authority such as the Security Council or the Interna- 
tional Court of Justice. 


Because of the effect which such continued action will have on the 
implementation of the Armistice Agreement and the future opera- 
tions of the Mixed Armistice Commission, I am compelled to direct 
a strong request to the Egyptian delegate to intercede with his 
Government to desist from the present practice of interfering with 
goods destined for Israel through the Suez Canal, since such acts 
can only be construed as inconsistent with the spirit of the Armi- 
stice Agreement.? 


The representatives of Egypt, while belittling the significance of the 
Chief of Staff’s finding that the interference is ‘‘an aggressive and hostile 
act’’ and ‘‘contrary to the spirit of that (General Armistice) Agree- 
ment,” 8 argued that the Report constituted a vindication of the Egyptian 
contention that the restrictive practices were not contrary to the Armistice 
Agreement.® Contrary to the views of Israel and other members, who 
argued that the Armistice Agreement was sui generis, the Egyptian repre- 
sentative claimed: 


The fact that the Armistice Agreement is silent on this point (i.e. 
the right of visit and search), although it is fairly common practice to 
include a provision on this subject in armistice agreements, shows, as 
indeed the Mixed Armistice Commission has confirmed, that the armi- 
stice agreement of classical type concluded between Egypt and Israel 
expressed the joint will of the signatories and left them free to exercise 
their legitimate right of visit and search.*¢ 


Although this view was explicitly rejected by Israel (a fact which makes 
the assertion of ‘‘the joint will’’ rather problematical) ® and also by the 
Security Council in its resolution of September 1, 1951,8* Egypt persisted 
in invoking the Report in justification of its restrictive practices. It may 
therefore be useful to examine the Report in some detail. 


83 U.N. Doc. 8/2194: Cablegram dated June 12, 1951, to the Seeretary General from 
the Chief of Staff of the Truce Supervision Organization, transmitting a report to the 
Security Council; Official Records, 6th Year, Supp. April-June, 1951, pp. 162-164. 

84 The representative of Egypt claimed that these findings relate ‘‘exclusively to his 
activities as a self-appointed jurist and as a gentleman-at-large.’’ Official Records, 549th 
Meeting, July 26, 1951, p. 17. The United Kingdom representative, on the contrary, 
believed that ‘‘any opinion which he expresses should command great respect in this 
Council.’’ Ibid., 550th Meeting, Aug. 1, 1951, p. 20 f, par. 95 f. 

85 Ibid., 553rd Meeting, Aug. 16, 1951, p. 13, par. 52, and p. 25, par. 108. 

86 Ibid., 661st Meeting, March 12, 1954, p. 9, par. 43 f. and p. 13, par. 64. 

87 Ibid., 549th Meeting, July 26, 1951, pp. 9-11, and 661st Meeting, March 12, 1954, 
p. 29, par. 144, Israel’s representative, after referring to Dr. Bunche’s view, quoted 
supra, p. 545, and the Report of the Chief of Staff, declared: ‘f... all these are 
unanimous in asserting that whatever may be the character of other armistice agree- 
ments, this Armistice Agreement is not compatible with active belligerency or with the 
exercise by either party of visit, search or seizure.’’ See also statement by Peruvian 
delegate, Official Records, 688th Meeting, Jan. 13, 1955, p. 7, par. 27. 

88 As well as by a majority of members of the Security Couneil in voting in 1954 for 
the reaffirmation of the 1951 resolution. i 
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The Report clearly does not state that the Egyptian practices, whicr m 
.allcd ‘‘an act of blockade .. .’’ are consistent with the Armistice s. s 
ment as claimed by Egypt. It explicitly states that they are ‘‘ecort r 
to” and ‘‘inconsistent with’’ the spirit of the Agreement. The Report x 
state, however, after what must have been careful consideration,” ns 
‘shore is no adequate basis for agreeing that the Mixed Armistice (: œx 
russion has competence to deal with the question.’’ Members of th 
S curity Council generally construed the Report in this sense, althe. 
swe expressed a reservation on this point. 

The decisive consideration in determining the compatibility of 
Egyptian actions with the Armistice Agreement should be, it is i 
mitted, their aggressive and hostile character, as well as the fact that, : + 
performed by the official forces of Egypt, they are attributable to ` 
Government of Egypt. On the basis of these two tests and in vinw of .4 
c reumstance that the Government of Egypt openly insists on perforn % 
tne belligerent right of visit, search and seizure, there should be no diffiei liy 
in concluding that Egyptian restrictive practices are incompatible wita im 
Armistice Agreement. 


~ 


3. Compatibility of the Restrictive Practices with the Conication a; 
Constantinople of 1888 


During the debates in the Security Council the question was freqne: ‘ly 
raised whether the Egyptian restrictions were compatible with the pro 
visions of the Constantinople Convention. The resolution of S:ptemom 
1, 1941, itself makes no explicit reference to this Convention. 

One of the outstanding characteristics of the Convention is the ‘fp m- 
t: alization” of the Canal, that is, the establishment in Article 1 of nce 
o ineiple of freedom of navigation in both peace and war for ships of all 
tions. Thus, even assuming the correctness of the Egyptian contention, 
agmely, that a state of war continues to exist, Israeli ships have a right of 
yessaze through the Canal. Articles 9 and 10 authorize the Egypt ca 
Government, as an exception to Articles 4, 5, 6, 7, and & to take “be 
necessary measures for enforcing the execution of the said Treaty” red 
to take such measures which it might find necessary to assure by its own 
forces the defense of Egypt and the maintenance of public order.” ft 
will be noticed that the exceptions listed in Articles 9 and 10 do sot 
include Article 1, which is therefore one which Egypt is bound to resp st 
in all circumstances. This would be so even without the specifie stete- 
ment in Article 11: 

-3 The Egyptian representative stated in the Security Council that ‘‘this deci cn 
of 12 June 1951 was taken after consultation with the United Nations Seeretar 71, 


particularly with the Legal Department.’’ Official Records, 662nd Meeting, Merch 23 
1954, p. 9, par. 34. This consultation does not appear in publie documenta of .ho 
United Nations. 

ta Beco, eg., the remarks by the American representative: ‘‘My Government bei -¢3 
thot this may be technically correct, but it is difficult to consider the Egypticn actioes 
r3 thereby justified merely because the officials who enforce the restrictions enunot bo 
e'c:sified as military or para-military forces of Egypt.’’ Official Records, 55und Mei +- 
iu, Aug. 16, 1951, p. 10, par. 45. See also remarks by the New Zealand delegate, ib-d., 
éHird Meeting, March 23, 1954, p. 5, par. 19. 
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The measures taken in the cases provided for by Articles 9 and 10 
of the present Treaty shall not interfere with the free use of the 
Canal. 


It follows then, as the Prize Court of Alexandria held, that Egypt may 
exceptionally take ‘‘reasonable and necessary measures,” °! but such meas- 
ures must ‘‘not interfere with the free use of the Canal.” The Conven- 
tion thus lays down the limit beyond which Egypt is not authorized to go. 
Egypt argued, of course, that visit and search, as well as seizure, ‘‘cannot 
be regarded as prejudicing free passage through the Canal, and therefore 
as contrary to the Convention of Constantinople of 1888.’’°? As pointed 
out already, Egypt is not the final arbiter in determining whether these 
measures conform to the requirements of the Convention.** Members of 
the Security Council did contend that they are ‘‘undoubtedly incompat- 
ible’’ with the Convention.** 

The restrictive practices of Egypt having been considered at variance 
with the Constantinople Convention, an even stronger case can be made 
against the complete prohibition of passage of Israeli ships through the 
Canal. The power to take reasonable and necessary measures is power to 
regulate, not to prohibit, passage through the Canal. In this context 
reference may be made to the judgment of the International Court of 
Justice in the Corfu Channel case which clearly established this essential 
distinction. After holding that the North Corfu Channel ‘‘should be 
considered as belonging to the class of international highways through 
which passage cannot be prohibited by a coastal State in time of peace,” 
the Court went on to declare as follows: 


On the other hand, it is a fact that the two coastal States did not 
maintain normal relations, that Greece had made territorial claims 
precisely with regard to a part of Albanian territory bordering on the 
Channel, that Greece had declared that she considered herself tech- 
nically in a state of war with Albania, and that Albania, invoking the 
danger of Greek incursions, had considered it necessary to take certain 
measures of vigilance in this region. The Court is of opinion that 
Albania, in view of these exceptional circumstances, would have been 
justified in issuing regulations in respect of the passage of warships 
through the Straits, but not in prohibiting such passage or in subject- 
ing it to the requirement of special authorization. 


As the parallelism between this case and the Suez Canal situation, 
grounded on the pretended existence of a technical state of war, is obvious, 
several conclusions suggest themselves: First, if the principle laid down by 
customary international law and applied by the Court governs passage 
through the Corfu Straits, it follows a fortiori that it governs passage 


91 Cf. supra, pp. 535-536. 

92 Official Records, 661st Meeting, March 12, 1954, p. 15, par. 74, and p. 17, par. 87. 

98 See supra, p. 537. 

84 Cf., e.g., the remarks of the Netherlands representative, Official Records, 553rd 
Meeting, Aug. 16, 1951, p. 5, pars. 16-17; of the representative of Ecuador, ibid. p. 27, 
par. 123. 

95 [1949] L.C.J. Rep. 4 at 29; 43 A.J.LL. 558 at 577 (1949). 
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theough the Suez Canal. In the latter ease the principle o° ec o5, 
international law is reinforced by the conventional principle of Art . 
the Constantinople Convention. Secondly, if the principle ovo ` 
passage of warships, it follows a fortiori that it must govern thr ie 
casc, namely, the passage of merchantmen. Thirdly, if in consegue ‘oe 
the existence of a technical state of war Albania was justified in resu st 
the passage of warships but not in prohibiting or subjecting it to 1 « 
qu rement of special authorization, the authorization granted to Ea = 
ihe Constantinople Convention appears to be similarly limited. If v 
claims to be entitled to impose stricter regulations, the burden c' 
vests on the claimant state. Fourthly, if the measures indicated 
Court are excluded even in the case of warships, it follows a fortor +! 
they are excluded in the case of merchant vessels. 

Since the view of many members of the Security Council wes 
on a reasoning along the lines suggested above, it may arouse some asic ni: 
ment that the resolution of September 1, 1951, does not explicitly m 
nounee on the question of compatibility of the Egyptian prastices wt 
the Constantinople Convention. The reason may well be that the me: “x 
vera unsure whether the Council had competence to make such a iive 
pronouncement. Article 8 of the Convention provides: 


The Agents in Egypt of the Signatory Powers of the present T ca'e 
shall be charged to see that it is carried out. In any cheuns v 
threatening the security and free passage of the Canal. they she'! ve < 
at the summons of three of them and under the presidency of <m a 
Doyen, to make the necessary verifications. They shall rifoiie t 
Khedivial Government of the danger perceived, in order trat it vie, 


take proper steps to assure the protection and the free use oi {H> 
Canal. 


i would require going beyond the compass of this paper to examine th: 
i pplicability of this procedure to the problem posed by tke Egyptin w 
steieiions,% 

Suffice it to point out that Egypt, strongly supported by the Sevic 
Union, challenged the competence of the Security Council to deal t 
Isvael's complaints on the ground that they related to the Constenti: ol 


+ 


Convention and that the procedure provided for in the Covveniion sini k 
ke wilized.”? Israel, the complaining state, is not a party to the Con wa 


“6 Also, and for the same reason, an analysis is omitted of the rogime vatilu 
“ar th» Canal by the United Kingdom in two World Wars, a maiter which wss = w 
* sone length, though inconclusively, by the representatives of Egypt. See Ot ors 
nworocs, 555th Mecting, Aug. 27, 1951, p. 8 f. On this aspect see R. R Bote 
"Passage of Ships through International Waterways in Time of War?’ 31 b 't 
Yr. Bk. of Int. Law 187-216 at 196, 206-208 (1954). 

‘7 The representative of Egypt said: ‘‘It is Article 8 which you vhoull brine ovt 
a}<ration, not the Security Council. Apply to the signatories’ representatives in (“7o 
Yui ace perfectly entitled to complain of obstacles to the free pas age of shiu log 


‘hrouga the Canal. I believe you know that the signatories are I'ranes, Goce, 
Au-tria~Hungary, Spain, Great Britain, Italy, The Netherlands, Russia ero tic 
Otoman Empire. These countries exist. They even have successors... . Yeu cin 


tid three to call together the signatories’ representatives in Cairo. Take vour + 
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tion and could therefore not invoke the procedure of the Convention.** 
The Security Council did not, however, accept the Egyptian viewpoint re- 
garding its competence in the matter. As was pointed out by several mem- 
bers, the Council is competent to deal with threats to the peace, including 
threats arising out of the non-observance of the Constantinople Convention. 
As the French representative stated: 

The Council is not competent to impose observance of the Constant- 
inople Convention as such. It is, primarily and solely, the organ 
mainly responsible for the maintenance of international peace and se- 
curity. More particularly, the Council has the paramount right of 
supervising the execution of the armistice agreements negotiated under 
its auspices between Israel and the neighboring Arab States. 


... Phe Council is competent to supervise its application in this 
case in view of the special situation created between Egypt and Israel 
under the General Armistice Agreement of 1949.% 

In view of this strong statement, which was shared by other members of 
the Council both as to the competence of the Security Council and the 
incompatibility of Egypt’s pretended rights with its obligations under 
the Constantinople Convention, it is probably regrettable that the Council 
chose not to include an explicit finding to this effect in its resolution of Sep- 
tember 1, 1951, or in the draft resolution of 1954, and, in connection with 
the Bat Galim incident, deemed it inexpedient to declare so unequivocally. 
Nevertheless, in the public mind the impression persists that the Security 
Council based its action against Egypt squarely on that ground. 


4. Egypt’s Right of Self-Defense or Self-Preservation as Basis for Re- 
strictive Practices 


In the course of the several debates centered on Israel’s complaints, it 
became standard practice for Egyptian representatives to invoke the right 








plaint to them. But to raise the question of free passage through the Suez Canal 
in the Security Council is wrong. It is completely at variance with Article 24 of the 
United Nations Charter.’’ Official Records, 662nd Meeting, March 23, 1954, p. 14, par. 
47. For the remarks of the Soviet representative see ibid., 664th Meeting, March 
29, 1954, p. 10, pars. 52-56, 

98 The Egyptian representative said: ‘‘For so far as the Egyptian Government is 
concerned, the State of Israel has nothing to do with the 1888 Convention. It was not 
a signatory to the Convention; at the time the Convention was signed it was not yet in 
existence.’’? Ibid., 659th Meeting, Feb. 15, 1954, p. 23, par. 123. 

98 Official Records, 687th Meeting, Jan. 4, 1955, p. 10, pars. 56-57. See also the 
French statement ibid., 663rd Meeting, March 25, 1954, p. 8, pars. 34-35. Italics 
supplied. 

100 On the first point, the representative of Belgium stated: ‘‘As has been pointed 
out, the Security Council is clearly not competent to enforce the observance of the 
Constantinople Convention as such. It does, however, possess such competence through 
the Charter, insofar as it has to carry out the provisions of the Charter in order to 
ensure the maintenance of peace and international security. The 1951 resolution was 
therefore the outcome of a proper use of the Council’s powers, and was not ultra vires.’’ 
Ibi., 688th Meeting, Jan. 13, 1955, p. 3, par. 9. 

101 This may well have been due to the belief that a resolution would be opposed by 
the Soviet Union. 
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o? self-preservation or self-defense as a juridical justification ‘or He: xt - 


restrictive practices. This right, said the representative of Esgyn ` 
universally recognized and known to transcend all other rights”; ‘ 


at the root of all existence, of all survival, individual or national 
it is part and parcel of the Charter and the very concept of the t. “e 


Nations, and . . . it is the main patrimony and the highest priv e> 


of every individual, every community, every nation and every œ% cu 
of nations, except the damned and the fools.1 


Members of the Security Council generally rejected this claim c> ! 
«round that no actual hostilities were in progress.°* The representat ¢ 


The Netherlands stated that two years after signing the Armistice a. 
ment Egypt 


does not require to exercise the belligerent right of visit, seare `i 
seizure for any legitimate purpose of self-defence. Besides, as re> ë 
self-defence is concerned, something has changed in our world + ze 


the closing years of the nineteenth century. Today we, the Memi. 
of the United Nations, live—or at least should live—by the Charice c` 


our Organization. 


The position of the Council found expression in the resolution of "xy 
tember 1, 1951. It has, moreover, been restated recently by the Secre rr 
Ceneral of the United Nations. Interpreting the assurances given hin 5 
Isracl and Egypt to respect unconditionally the cease-fire injur” o 
subject to the right of self-defense under Article 51, the Secretary Genera 
ceclared that this reserve applies 

in cases of non-compliance by the other party with its obligat on 
under the Charter, or under the Armistice Agreement, only if zw 
when such non-compliance is found to be a reason for thc excr‘ios 
[Sie/] of the right of self-defence as recognized in Article 51 of th: 
Charter. The Security Council alone can decide whether this is i 
vase or not. The reserve for self-defence in the several cease fir 
assurances and the significance it may give to compliance with th: 
Charter, other clauses in the Armistice Agreement or relevant Sceu ‘ty 
Council decisions, is thus under the sole jurisdiction of the Secu “ts 
Council, in accordance with the rules established. 


In particular, the reservation of self-defense ‘‘could not derogate f'on 
the obligations assumed under Article 2, paragraph 2, of the -Ariis:ie 
Agreement between Egypt and Israel.” Neither, according to ais iter 
pretation, said the Secretary General, does it ‘‘permit acts of retaliai on 
which repeatedly have been condemned by the Security Council.’’ °° 


102 (Official Records, 549th Meeting, July 26, 1951, p. 21, par. 78. 

103 Ibid., 550th Meeting, Aug. 1, 1951, p. 8, par. 42. See pp. 6-8 for authority « i% 
by the representative. See also the representative’s observation ibid., GGlst Mer uy 
Mareh 12, 1954, p. 14, pars. 67-73; 659th Meeting, Feb. 15, 1954, p. 9, par. 50. 

104 See remarks by the British representative ibid., 550th Meeting, Aug. 1, 1231 
p. 20, par. 93. 

105 Ibid., 558rd Meeting, Aug. 16, 1951, p. 4, par. 15. 

196 U, N. Doe. 8/3596, May 9, 1956: Report of the Secretary Gener] to tho Seer sity 
Council pursuant to the Couneil’s resolution of April 4, 1956, on the Palestine Question, 
pno 13, 14, 
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The Secretary General’s interpretation is particularly illuminating and 
to the point as Egypt appeared to justify its practices of restriction and 
interception by invoking the right of self-defense or self-preservation with 
respect to alleged infringements of various clauses of the Armistice Agree- 
ment by Israel” These acts then assume the character of retaliation, 
which, in the case of Israel, have been condemned by the Security Council. 
By parity of reasoning, such retaliatory actions by Egypt, whether or not 
based on or derived from the right of self-defense, are equally inadmis- 
sible.1°8 


VI. Securrry COUNCIL Action WITH RESPECT TO 
Eeypr’s RESTRICTIVE PRACTICES 


1. Resolution of September 1, 1951 


When Israel lodged its first complaint with the Security Council, a reso- 
lution was adopted on November 17, 1950, reminding the parties of their 
pledges of ‘‘no hostilities’? and postponing further consideration until the 
submission of a report by the Mixed Armistice Commission. In July, 
1951, the Council began the consideration of the second Israeli complaint 
in the light of the Report of the Special Committee of June 12, 1951,1° 
the relevance of which has already been discussed.* The Council debated 
the issues from political as well as juridical points of view. The majority 
of the members of the Security Council firmly rejected every one of the 
Egyptian contentions as unfounded. 

The Council voted on the tripartite draft resolution, as amended,” on 
September 1, 1951. The vote was eight in favor (Brazil, Ecuador, France, 
Netherlands, Turkey, United Kingdom, United States of America, Yugo- 
slavia), none against, and three abstentions (China, India, U.S.S.R.). 
China and India abstained because on the one hand they did not feel that 
the legal issues had been adequately dealt with, and on the other hand they 
were not convinced in view of the opposition of Egypt that the resolution 


107 See remarks by the Egyptian delegate in Official Records, 686th Meeting, Dec. 
7, 1954, p. 25, par. 136 et seg. 

108 Said the Brazilian representative: ‘‘Should we accept the Egyptian thesis, we would 
be bound to recognize any measures of reprisal adopted by the Israel Government.’’ 
Official Records, 552nd Meeting, Aug. 16, 1951, p. 12, par. 56. 

109 U. N. Doe. 8/1899; Official Records, 522nd Meeting, Nov. 13, 1950, p. 15, and 
524th Meeting, Nov. 17, 1950, p. 15. 

110 U.N. Doe. 8/2194; Official Records, 6th Year, Supp. April-June, 1951, pp. 
162-164. 111 Cf. supra, pp. 546 ff. 

112 The amendment, which was adopted, related to par. 3 of the draft resolution, 
the original text of which was: ‘‘Noting that the Chief of Staff of the Truce Super- 
vision Organization in his report to the Security Council of 12 June 1951 considered 
interference with the passage through the Suez Canal of goods destined for Israel to 
be a hostile and aggressive act, and contrary to the spirit of the Armistice Agreement, 
the effective functioning of which is thereby jeopardized.’’ The Yugoslav delegate 
found this passage to be of exceptional gravity, and the American representative intro- 
duced the revision which was adopted. Official Records, 553rd Meeting, Aug. 16, 1951, 
p. 30, par. 142; p. 31, par. 145, and note 3. 
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would contribute towards peace and stability in the area. Sov, L. 
never participated in the discussion.™* 
The resolution as adopted ™ reads as follows: 


113 On one occasion, for unexplained reasons, the Soviet Union insisted on o 
ponement of the debate for 48 hours. Official Records, 556th Meeting, Aug. 29, 


p 6, 


The Security Council, 


1. Recalling that in its resolution of 11 August 1949 (9/137. 
ing to the conclusion of Armistice Agreements between Pra’ 
neighbouring Arab States it drew attention to the pleiges 
Agreements ‘‘against any further acts of hostility’ betwecn th: 


2. Recalling further that in its resolution of 17 Novemb.: 
1907 and Corr. 1), it reminded the States concerned thai t’ 
stice Agreements to which they are parties contemplaie ‘‘thic 
of permanent peace in Palestine,” and therefore urvcd thi 
other States in the area to take all such steps as will lead to th s 
ment of the issues between them, 


3. Noting the report of the Chief of Staff of the Truce Supeevi 
Organization to the Security Council of 12 June 1951 (S 2194.. 


4. Further noting that the Chief of Staff of the Truce Sipi vi 
Organization recalled the statement of the senior Egyptian u i+: 
in Rhodes on 13 January 1949, to the effect that ris Ce.egati 2 
‘inspired with every spirit of co-operation, conciliation and a iu 
desire to restore peace in Palestine,” and that the Egyptian Cowi 
ment has not complied with the earnest plea of the Chief of N'ai’ mw 
to the Eeyptian delegate on 12 June 1951, that it desist re» 
present practice of interfering with the passage through thc S: 
Canal of goods destined for Israel, 


5. Considering that since the armistice regime, which nas bren 
existence for nearly two and a half years, is of a permanent cia aci 
neither party can reasonably assert that it is actively a belligerent ¢ 
requires to exercise the right of visit, search, and seizure for any <4 1 
mate purpose of self-defence, 


6. Finds that the maintenance of the practice wontimed iv p 
agraph 4 above is inconsistent with the objectives of a peacefw +. 11+ 
ment between the parties and the establishment of a perméenen{ y~ 
in Palestine set forth in the Armistice Agreement ; 


7. Finds further that such practice is an abuse of the exer :. 
the right of visit, search and seizure; 


8. Further finds that that practice cannot in the prevailing «+ 
stances be justified on the ground that it is necessary for sel?-dc" ç 


9. And further noting that the restrictions on the passage of + ux 
through the Suez Canal to Israel ports are denying to nations ¿< 
time connected with the conflict in Palestine valuable supp). 
quired for their economie reconstruction, and that these restri 4 
together with the sanctions applied by Egypt to certain ships 3. 


é 


114 U.N. Doe, 8/2298/Rev. 1; Official Records, 558th Meeting, Scpt. 1, 1951, H 


rko resolution was subsequently issued as a separate document ander tle +: 
& 2322, 
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have visited Israel ports represent unjustified interference with the 
righis of nations to navigate the seas and to trade freely with one 
another, including the Arab States and Israel, 


10. Calls upon Egypt to terminate the restrictions on the passage 
of international commercial shipping and goods through the Suez 
Canal wherever bound and to cease all interference with such shipping 
beyond that essential to the safety of shipping in the Canal itself and 
to the observance of the international conventions in force. 


The resolution notes the Report of the Chief of Staff which declared 
the exercise of restrictions by Egypt to be ‘‘in effect, an act of blockade,’’ 
a ‘‘hostile and aggressive action” contrary to the spirit of the General 
Armistice Agreement.##® It also noted the appeal addressed by the Chief 
of Staff to the Egyptian delegate to desist from the ‘‘present practice.” 
The resolution rejects the Egyptian claim that it or Israel is still ‘‘actively 
a belligerent,” and that ‘‘the exercise of the right of visit, search and 
seizure’’ is required ‘‘for any legitimate purpose of self-defense.’’? But 
it will be noted that the resolution does not directly repudiate the Egyptian 
contention that, in spite of the Armistice, a ‘‘state of war’’ continues to 
exist, although it rejects all the consequential rights which Egypt claimed 
as flowing from it.1** It must, of course, be conceded that the Security 
Council is free to choose the juridical or political ground on which it 
desires to take a stand on an issue of which it is seized. In this case the 
Council chose not to pronounce on what it considered a technical and 
probably secondary aspect of the issue, although it was pressed earnestly 
by Israel. It believed itself to be—and no doubt it is—legally on solid 
ground when it ruled in paragraphs 5, 6, 7 and 8 that the belligerent rights 


115 See supra, p. 547. Commenting on this on behalf of the three sponsoring Powers, 
the British delegate said: ‘‘The Armistice Agreement was meant to terminate all 
hostile acts, and it was so understood both by the parties and by the Security Council it- 
self. . . . The restrictions which applied to Egypt were terminated by the Security Coun- 
cil resolution (8/1376) of August, 1949, and there can be no justification for the attempt 
by Egypt to maintain against Israel restrictions similar to those from which Egypt 
itself was released two years ago.’’ Official Records, 552nd Meeting, Aug. 16, 1951, 
p. 4, par. 12. ` 

116 In commenting upon it the British delegate expressed himself as follows: ‘‘ Egypt 
claims that there is a state of war and that it is therefore entitled to exercise belligerent 
rights. It is not necessary, in our view, for the Council to pronounce on this. Even 
if it were self-evident that a state of war existed—which is by no means the case, of 
course—this would in itself afford no justification for the maintenance of the restric- 
tions at the present time and in the light of the present situation. What matters is 
not whether there is some technical basis for the restrictions, but whether it is reasonable, 
just and equitable that they should be maintained. This is the principle on which the 
draft resolution before the Council has been formulated, and it is on this issue that we 
consider the Council should pronounce.’’ Ibid., p. 3, par. 7. Adverting to the same 
theme later in his speech, he said: ‘‘For the reasons which I have already stated, the 
draft resolution does not attempt to say whether or not Egypt can technically claim to 
be entitled to belligerent rights. What the draft resolution does say is that, in the light 
of the Armistice Agreement and of what has taken place since it was signed, the mainte- 
nance of the present restrictions is unjustified and unreasonable and must be held to 
constitute an abuse of any rights which Egypt may claim to possess.’’ Jbid., par. 10. 
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' visit, search, and seizure claimed by Egypt were inceovsisteni cs?! 
ormistice regime and could not be justified on grounds of se!f-dei ist 
Ii tnus construed the Armistice Agreement as one sui generis aui © e 
doing rejected the Egyptian contention that it was of the classical y+ 
cad that, since it did not expressly prohibit the right of visit. sor. 
-vizure, the exercise of this right was permissible. Having done s> 
ray wonder why the Council found it necessary to characterize tu’ 

‘cise of this right of visit, search and seizure as an ‘‘abuse.”?’ Whit ir: 
ivetrine of abuse of right is gaining ground in international law, © * 
~n the system of the resolution is not clear. If the right in qu: 
leelared to be inconsistent with the armistice regime and vanror D’ 

‘od as legal, was it necessary to affirm that it constituted an abuse ci 

Tae meaning of this affirmation becomes clear when related to the `a 
narveraph of the resolution and to the debate in the Council rege, r 
the compatibility of Egyptian restrictions with its obligations and. 1 
«ader the Constantinople Convention of 1888. In this debate i. we: +: 
- ded that Egypt has certain rights under the Convention, bat it vas er: x 
“Hat these rights are limited by Article 11, which reserves the rieti o't ‘~ 
use.” Both Egypt’s rights and obligations are reaffirmed in parə! wp 
10 of the resolution, which calls on Egypt to terminate all interfe a 
“ith shipping through the Suez Canal ‘‘beyond that essential to the =~.“ 
<? shipping in the Canal itself and to the observance of interri 1: 
-onventions in foree.’’ One of the ‘‘conventions in force’’ is, of cours I 
Constantinople Convention. It is precisely because Egypt’s interfe ~u 
-xeceded the measures permissible under the Constantinople Conver ‘ic - 
“1at the Council qualified the interference as ‘‘abuse of the ex rise o° +} 

zit of visit, search and seizure.’’ It is for the same reason. tht +> 
. ned Kingdom representative declared, on behalf of the threc snou. r 
‘syvernments, that, in calling upon Egypt to terminate the restrctis +a 
“he Suez Canal, 


20 


we are not asking the Egyptian Government to give up any u <} 
rights which it can legitimately claim to exercise in regard <. ‘} 
passage of ships through the Canal. The normal aministrar’ ` < 
the Canal must obviously continue, and the proper precauticnus “a 
be taken to safeguard the Canal itself and the ships which pass th -e 
it. All this is specifically provided for in the draft resolutior. | 
relevant international conventions must also be observed, ineludiys 1 
Suez Canal Convention itself and any others, such as sanitary cons. 
tions, which may apply. What we want to see is the restorat: a 
normal peacetime conditions in the Canal, providing for {pè 
hindered passage of the ships of all nations.1?” 


The Security Council thus drew a line between ‘‘reasonable and reecs-i y 
“neasures for safeguarding freedom of passage for ships of all nv ʻa. 
-neluding Israel, and the imposition of measures of visit, search and sci ir 
and qualified the latter as an ‘‘abuse of right.” Thus elevca iss ‘4! 
orter Israel first appealed to the Security Council against Egypi s res: 


ut Ibid., p. 3, par. 11, 
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tions, the Council finally found the complaint well founded. There can be 
no doubt that the Council proceeded slowly but it also moved deliberately.*#® 
Egypt’s reaction consisted in restating its position that ‘‘the assumptions 
on which the claim of Israel was based—or on which it tried to base itself— 
have yet to be proved,” and in fully reserving ‘‘its rights in connexion 
with the present debate.” ° More specifically, the Egyptian representa- 
tive argued that the resolution ‘‘is in flagrant violation of the purposes 
of the United Nations, as formulated in Article 1 of the Charter, which 
govern the functions and powers of the Security Council’’; that these 
powers and functions mentioned in Article 24, paragraph 2, ‘‘are limited 
and should be strictly regulated and governed by the fundamental prin- 
ciples and purposes laid down in’’ Article 1, paragraph 1; and that the 
resolution ‘‘in fact proposes that the Council violate the principles and 
practices of international law and the stipulations of Articles 1 and 24 of 
the Charter of the United Nations.’’ 12° 

That the Security Council has, as the United Kingdom representative 
maintained, the ‘‘paramount right of supervising the execution of the 
Armistice Agreements” =! cannot and has not been doubted. In adopting 
the resolution the Council exercised this right. And the obligatory char- 
acter of the findings laid down by the Council stems from the binding 
character of the Armistice Agreement and the Suez Canal Convention as 
well as from the fact that the former was concluded by Egypt and Israel 
pursuant to a resolution adopted by the Council under Chapter 7 of the 


Charter.!” 


118 After the adoption of the resolution, the French representative recalled that 
several postponements were granted ‘‘to give the Egyptian Government time to find a 
way of adapting its behavior to the obligations incumbent upon it, on the one hand 
under the Armistice Agreement which it had concluded with Israel, and on the other 
hand under the international statute of the Suez Canal,’’? and expressed disappointment 
that Egypt had failed to do so. Ibid., 558th Meeting, Sept. 1, 1951, p. 5, pars, 18-19. 

119 Ibid., p. 7, pars, 28-29. 

120 Ibid., 553rd Meeting, Aug. 16, 1951, p. 22, pars. 94-95. The Egyptian repre- 
sentative referred to Art. 1, par. 1, which states as one of the purposes ‘‘to bring about 
by peaceful means, and in conformity with the principles of justice and international 
law, adjustment or settlement of international disputes or situations which might lead to 
a breach of the peace.’’? The sentence referred to in par. 2 of Art. 24 reads: ‘‘In dis- 
charging these duties the Seeurity Council shall act in acceordance with the purposes and 
principles of the United Nations.’’ 

121 Official Records, 687th Meeting, Jan. 4, 1955, p. 10, par. 56. The French repre- 
sentative referred to the Council as the ‘‘guardian’’ of the Armistice Agreement. 
Ibid., 663rd Meeting, March 25, 1954, p. 8, par. 35. 

122 With respect to the Constantinople Convention, it is relevant to recall the following 
statement by the Belgian delegate: ‘‘The 1951 resolution was therefore the outcome 
of a proper use of the Council’s powers, and was not ultra vires. It could not, indeed, 
be represented in that light, since it contained nothing new and merely restated the 
provisions of the Convention of 1888. Actually, it restated them only in part, for it 
referred only to commercial shipping, whereas the Convention was also applicable to 
warships. Even if the resolution itself were not binding, its provisions would be, since 
they correspond to provisions which have been binding since 1888.’’ Ibid., 688th Meet- 
ing, Jan. 13, 1955, p. 3, par. 9. 
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2. Egypts Failure to Carry out the Security Council Resol tiv. a 
tember 1,1951 


On January 28, 1954, Israel again complained to the Security no 
that, in violation of the resolution of September 1, 195), Egypt ‘ t>s 
sisted in its illegitimate interference with shipping pessiny thre.” 
Sicz Canal and has since extended the blockade to shippins pes y 
al from the Israeli port of Eilat on the Gulf of Aqaba”; aud tas v 
ocr, these ‘‘illegal practices have been ... recently ageravet < 
E ypt freely admitted that it continued to act in defianee of the S. 
Council resolution of September 1, 1951, and its representative, ins | 
to clear up the ‘‘misunderstanding’’ that the Egyptian measures : 
tively contrary to the Security Council's decision of 1 Septemb ~ 
declared; 


Egypt is taking action which is perhaps not in conformity vie 
Security Couneil’s decision of 1 September 1951; F ani mep’ 
recognize that. But at the same time, I would like to point o% ; 
this is the misunderstanding I want to clear up—that won i * + 
curity Council’s decision was taken, Egypt received it iu i . 7 
spirit. That spirit is illustrated in the statement mede hy the sq 
tian representative who attended the meeting of the Security >a 
of 1 September 1951, at which this decision was taken.: 


sar 


What the Egyptian representative said, in substance, was ¢ har 
“ever intended to carry out the decision of the Security Council o» 
‘ember 1, 1951, that it had so declared immediately after that cons 
‘ras adopted, and that it would continue to do so. In a Ceoat> > à 


‘as rcmarkable for the absence of any ‘‘tenable reason’’ for Egypt's « 'i 
+2 .omply with that resolution and equally for the absence of any ` 


AN 
A 

Q 

E 


me 


1:5 C.N. Does, 8/3168 and S/3168/Add. 1; Official Records, 9th Year, Sapp. ain 
‘Tarel, 1954, p. 2, par. 2 and p. 3, par. 4. The aggravation, that +4, {b> exto : 
vai wptory measures to the Gulf of Aqaba and the inclusion of fool among 1} +‘. 

» be regarded as ‘‘war contraband’’ was instituted, said the Isracl represent: i: 
van, 25, 1954. Ibid., p. 3, par. 3. The decision referred to declares tha: “fH. , i 
.o tehe sterner measures to attain the desired end’? (ibid, pp. 4. 5), enl eet: 
tarnly with the alleged vuluntary relaxation of tho restrictive measures bhy uum ù 
‘50 -tatement by Israel’s representative, Official Records, 658th Me: ing, Pon n, 
Py Adee 

t Hoe went on to say: ‘‘Thus Egypt aecepted the Security Couneil’y derie co’ 
¿ptember 1951, within the limits of that statement, which made ii clear tnoi o ivy 
.% + ot convinced that the discussion was ended, that in its view th. quct on ss. 
c-ed and that the decision did not rest on fixed and final foundations. ‘hot > + 
craiviction in September 1951, That is still our conviction and we aceoid n ily 
‘+n ‘he game viewpoint and the same position. It is therefore bi vide ile ys 
tte now that Egypt is acting in a manner incompatible with the decision to. =): 
-- Security Council on 1 September 1951. Egypt will continue to tiainiaia tix 
tion because it is convinced, as its representative said at the very mon.. th 
u visiun was taken, that the decision was not based on exhaustive siudie. or cr. | 0 
 ‘nions.’? Official Records, 659th Meeting, Feb. 15, 1954, p. 25, par. 135, avi p 


Zi, per. 136. For the Egyptian representative’s statement at the Scpt. 1, 1951, ı 
“i seu supra, p. 558. 


` 
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ce 


legal argument,” 175 members rejected the Egyptain ‘‘reservations’’ and 
indeed repudiated its right to make any such ‘‘reservations.’’ Thus the 
New Zealand representative declared: 


We cannot accept the argument that Egypt is entitled to disregard the 
terms of the resolution of September 1951 by reason of a reservation 
entered at the time of its adoption.?*¢ 


The Danish representative referred to Article 25 of the Charter and pointed 
out: 


There is no reservation to this. The obligation to accept and carry 
out is not limited to such decisions as you agree with and consider 
legal.127 


The New Zealand representative accordingly introduced a draft resolution 
on March 23, 1954, which addressed itself primarily to the ‘‘incontestable 
and indeed uncontested fact that the clear and precise provisions of the 
1951 resolution have not been complied with.’’28 The draft resolution, 
after recalling the whole of the resolution of September 1, 1951,12° ‘‘notes 
with grave concern that Egypt has not complied with that resolution,’’ and 
“calls upon Egypt in accordance with its obligations under the Charter 
to comply therewith.’’**° This paragraph, noted the French representa- 
tive, ‘“is manifestly based on Article 25 of the Charter.’’ 131 

The United Kingdom representative, while refraining from submitting a 


125 See remarks by British and French representatives, Official Records, 663rd Meeting, 
March 25, 1954, p. 5, par. 23, and p. 7, par. 31. For Egyptian restatements see ibid., 
658th Meeting, Feb. 5, 1954, p. 26; 659th Meeting, Feb. 15, 1954, pp. 1 fl., 23 ff.; 661st 
Meeting, March 12, 1954, pp. 2 ff. 

126 Ibid., 662nd Meeting, March 23, 1954, p. 4, par. 17. 

127 Ibid., 663rd Meeting, March 25, 1954, p. 3, par. 12. He continued as follows: 
‘*All Member States in ratifying the Charter agreed to a limitation of their sovereignty. 
If the Council accepted that a Member State that disagreed with one of its decisions, 
by calling such decisions illegal was not bound by the decision, the work of the 
Council would become chaotic. For any State ready to shoulder the responsibility 
for aggression surely would be only too willing to accuse the Council of acting illegally. 
We might then foresee an entire technique of evasion develop. The smaller nations 
cannot possibly want such developments to take place.’’ (p. 4, par. 13.) 

128 Ibid., 662nd Meeting, March 23, 1954, p. 3, par. 9. See also remarks by the 
U. S. representative, ibid., 663rd Meeting, March 25, 1954, p. 1, par. 1, p. 2, par. 5; 
the French representative, ibid., p. 7, par. 31, p. 9, par. 41; the Brazilian delegate, 
ibid., 664th Meeting, March 29, 1954, p. 5, par. 16; and the Colombian delegate, <bid., 
p. 5, par. 22. 

129 Statement by the New Zealand representative, ibid., 662nd Meeting, March 23, 
1954, p. 5, par. 21. 

180 U.N. Doc. 8/3188 and Corr. 1; Official Records, 9th Year, Supp. Jan.—March, 
1954, p. 44. The final paragraph of the draft resolution refers, ‘‘ without prejudice 
to the provisions of the resolution of 1 September 1951,’’ Israel’s complaint regarding 
passage through the Gulf of Aqaba to the Mixed Armistice Commission. According 
to statements by the American, French, and British representatives, the passage of 
ships through the Gulf was covered by the same principles already enunciated with 
respect to the Suez Canal. As the question had not yet been considered by the Com- 
mission and in order to maintain the normal procedure, it was proposed to refer the 
question first of all to the Commission. Official Records, 663rd Meeting, March 23, 1954, 
p. 2, par. 6; p. 6, pars. 27, 28; p. 9, pars. 38, 39. 

131 Ibid., p. 9, par. 41. 
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formal amendment to the New Zealand draft resolution, put on record “is 
government's view ‘‘that if, as I sincerely hope will not be the casc, Sx. ot 
has not within ninety days complied with the resolution, the Council sho std 
stand ready to take the matter up again.’’ 13? 

The Egyptian representative declared the adamant opposition of his 
a.vernment, saying: ‘‘This draft resolution is not accepted by Egypt. 
Ecypt rejects it with utmost vigour, just as it rejected the 1951 resolu 
non.” 1 The Soviet representative, intervening for the first time in the 
substantive discussion of the issue, challenged the jurisdiction cf “ic 
Council, and proposed that instead of attempting to impose a decision 
upon one of the parties which ‘‘has been stated by that party to be al: o 
lutely unacceptable from the outset,’’ the Council should ‘‘appeal to hath 
parties to take steps to settle their difference on this question by mes 
of direct negotiations.” 135 

The draft resolution was put to the vote on March 29, 1954, and uot 
adopted, the vote being eight in favor (Brazil, Colombia, Denmark, France, 
New Zealand, Turkey, United Kingdom, United States), two azainst 
,Lebanon, U.8.8.R.), and one abstention (China).“* This was the second 
time that the Soviet Union interposed its veto in a vote on a question re- 
lating to Palestine.*’ It marked the change from the position of absten- 
tion which the Soviet Union had followed since 1948 to one of active support 
of the Arab States against Israel. It must be admitted, however, that the 
Soviet proposal to call for direct negotiations between Israel and Zgypt 
had some merit, particularly if these negotiations were to be concucied 
on the basis of the resolution of September 1, 1951. In view of the pcr- 
sistent refusal of the Arab States to enter into such direct negotiations 
with Israel, it may be doubtful that a call from the Council would have 
been heeded by Egypt. 

It remains to note that after the vote the French representative observed 
that the Soviet veto ‘‘could not have caused repeal of a legally adopied 
resolution.” 38 The representative of Israel similarly expressed his 
‘roveriment’s understanding that 


the law of the United Nations in the Suez Canal and in the Gulf of 
Aqaba is... the valid and unrepealed resolution of the Security 
Council adopted on 1 September 1951.1? 


182 Ibid., 664th Meeting, March 29, 1954, p. 11, par. 61; see also 663rd Meet ng, 
March 25, 1954, p. 6, par. 26, for a similar statement. 

133 And for the same reason: ‘‘It is convinced that the two texts do not deal vith 
ine question as it should be dealt with. The legal element, which is fundementa to 
this dispute, is completely ignored in both.’’ Tbid., 662nd Meeting, March 23, 1951 p. 
lo, par. 49. 

13! This challenge, based on Art. 8 of the Constantinople Convention, has already heon 
dealt with. See supra, p. 551. 

136 Official Records, 664th Meeting, March 29, 1954, p. 9, pars. 45-50; p. 10, pars. 
52-56. 136 Ibid., p. 12, par. 69. 

137 The first Soviet veto occurred in connection with the question of water from the 
Wiser Jordan, at the 656th Meeting, Jan. 22, 1954, p. 27, par. 135. 

138 Tbid., 664th Mceting, Mareh 29, 1954, p. 18, par. 113. 

138 Ibid., p. 21, par. 141. 
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3. The Security Council and the Interception of the Israeli Ship, Bat 
Galim, by Egypt 


At the end of the Security Council debate on March 29, 1954, the re- 
presentative of Egypt declared that, freed from the pressure of the New 
Zealand draft resolution, Egypt ‘‘will of its own free will move towards 
tolerance.” As a token of this spontaneous tolerance Egypt, six months 
later, on September 28, 1954, intercepted the first Israeli ship, the Bat 
Galim, which, on the strength of the September 1, 1951, Security Council 
resolution, attempted to pass through the Suez Canal with a cargo of 
meat. The Egyptian charges against the Bat Galim, namely, that its 
crew attacked two fishing boats with automatic fire and killed two fish- 
ermen, are immaterial, as they were dismissed by the Mixed Armistice 
Commission as ‘‘unfounded.’’*44 The incident was discussed at several 
meetings of the Security Council. The discussion revealed a good deal of 
satisfaction at the high standard of Egyptian administration of justice in 
dismissing the charges against the Israeli seamen and their release, as well 
as at the unfulfilled promise to release the cargo and the ship. There was 
remarkably little disposition to examine the heart of the matter, to wit, that, 
contrary to the resolution of September 1, 1951, the Armistice Agreement 
as construed by the Mixed Armistice Commission and the Security Council, 
and the Constantinople Convention, Egypt had intercepted an Israeli mer- 
chantman and by separating the crew from the ship had prevented its 
passage through the Suez Canal. The representative of the United King- 
dom, to be sure, did express his hope that the grave charges against the 
crew having been ‘‘withdrawn when they could not be substantiated ... 
the Egyptian Government could thereafter have seen its way to letting 
the ship proceed on its course through the Canal, under such security 
restrictions as seemed appropriate in the cireumstances.’’ 12 The French 
delegate correctly interpreted the Egyptian statements regarding the re- 
lease of the cargo and the ship ‘‘to mean that the Egyptian Government 
maintains its claim that it is entitled to forbid passage through the Suez 
Canal to any vessel flying the Israel flag and manned by an Israel crew,” 
and asked ‘‘that Egypt should abide by the Council’s decision’’ of Sep- 
tember 1, 1951, to terminate the restrictions on the passage of ‘‘international 
commercial shipping.” 13° The United States representative declared: 


Further action to give full effect to the decision of 1 September 
1951, to allow the passage of the Bat Galim, an Israel ship, to Israel, 
and to cease interference with Israel shipping as well as with neutral 
shipping carrying goods to and from Israel, will confirm our respect 
for Egypt as the legitimate custodian of the Suez Canal, only recently 


140 The facts of this incident are discussed above, pp. 541 ff. 

141U, N. Doc. 8/3323; Official Records, 9th Year, Supp. Oct.-Dee. 1954, p. 30 at 41. 

142 Official Records, 687th Meeting, Jan. 4, 1955, p. 8, par. 46. He went on to say: 
‘*Though it would, of course, have left all the questions of principle untouched, this 
would at least have settled the adventures of this particular ship in a more or less 
satisfactory manner.’’ 

143 Ibid., p. 9, par. 52, and p. 10, pars. 58-59. The Egyptian statement will be found 
ibid., pp. 5 Æ., pars. 33-34. 
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reasserted by Egypt’s historie agreement with the Uniteu K w 
Anything less than this will not be consistent with t'e spirit a.: us 
of the resolution of 1 September 1951, nor, in our sore Ta 
express terms. 

. Israel has shown forbearance and restraint in the eondi’ 45 
case here. Israel might well have shown impatience and res ‘n° 
that it was not granted immediate satisfaction in such a cas .- i 
where the majority of the members of the Council have shown t!. + 1° 
helieve the right to be on Israel’s side.*** 


Similar views were voiced by the representatives of Belosum,’ D 
Zealand, and Brazil." The Egyptian contention that the 19° > 
lution did not apply to Israeli ships 1*8 was explicitly or implicitly . 
by the representatives of all these governments. The representsi 3 
Israel expressed the hope 


that the Security Council will decide to reaffirm its 1951 reso rt:. 
and will continue to oppose any interference with or disuriziy p:i: 
against the ships or cargoes of any nation or flag, including lsc l < 


“his the Council failed to do. In spite of all the brave words, no mem: er 
‘he Council introduced an appropriate draft resolution exnressir’: 1 < 
views of the majority and none was therefore voted upon. Inst2ac i’ 
President o: the Council summed up the sense of the discussion: Or tl: 
me hand, ‘‘it is evident that most representatives here regard the cs 
ution of 1 September 1951 as having continuing validity and effect, w i < 
.> in this context and that of the Constantinople Convention that vaer 
zave considered the Bat Galim ease’’; on the other hand, ‘‘hopc has ieo 
<xpressed that a continued attitude of conciliation on both sides wills: 2+ 
wv being about an agreement on the arrangements for the release of thy "i: 
eaid the cargo.” 15° 
Thus, when faced with a clear test of its authority, the Security Cove) 
yowe i to the fait accompli completely and without any reservation. É 
12y well be that this was done in the certain knowledge of an imupeni is 
Soviet veto. But this had never in the past nor has it ever in the suet d 


+14 Ibid., p. 12, pars. 69-70. 


- 5**The Belgian delegation cannot but assume that this suggestion is irsni: | y 
> wsiro to bring about a settlement in conformity with the Constantincole Cor vent 
«bida, 088th Meeting, Jan. 13, 1955, p. 4, par. 11. 


“May I say, quite frankly, that for Israel to set out deliberately to diwa.. e 
Coun would be an act so patently against its own interests as to put the possib Mv 
youd serious consideration. ... There is no justification, therefore, ior an Hgrrt:* 


yo ivy of exelusion against Israel ships desiring to pass through the Cansl- 2 pò y 
wich ve regard as entirely inconsistent with the intent of the 1051 resoluti. 
Io, p. 10, par. 46. For statements made by Peru, which endorsed the 1951 r-solu’’ 
au: Iran, which avoided the issue, see ibid., p. 7, par. 27, and p. 8, pars. 35-37. 

‘7 Tre Brazilian delegate said: ‘‘In any case we cannot accept a breach of ‘°° 
Co -tantinople Convention, any more than we can pass over in silence the fact tit i 
Scr-rity Council resolution is being ignored.’’ Ibid., 687th Meeting, Jan. i, 1925, 
1¢, var. 81. 

1 i Ibid., 686th Meeting, Dec. 7, 1954, pp. 22 ff., pars. 120-133. 

1o Ofveial Records, 688th Meeting, Jan. 13, 1955, p. 16, par. 77. 

1-3 Ibid., p. 20, pars, 99-100. 
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ing years discouraged the Council from letting the Soviet Union shoulder 
the responsibility before the bar of public opinion, even when lesser issues 
were involved. Here there was open defiance of treaties and of a standing 
policy and decision of the Council formulated as early as August, 1949, 
when it placed the seal of its approval and construction upon the Egyp- 
tian-Israeli General Armistice Agreement. Here there was an issue which 
has been a primary cause of the chronic and endemic tension in the Middle 
East, and, as subsequent events were to show, a grave threat to interna- 
tional peace and security. Why, then, this unmitigated fiasco, why this 
shirking of the Council’s ‘‘primary responsibility for the maintenance of 
international peace and security” and the taking of ‘‘prompt and effective 
action by the United Nations’’? A possible explanation, it is ventured 
to suggest, may be found in the competitive wooing of the Arab States 
which set in with the first and second veto cast by the Soviet Union in 
order to shield its prospective clients in the Middle Hast. An exploration 
of the validity of this hypothesis lies, however, outside the compass of this 


paper. 
VII. CONCLUSIONS 


Several conclusions emerge from the preceding analysis. The Security 
Council is undoubtedly competent to deal with the issues arising from the 
Egyptian restrictions. Egypt has seen fit to challenge such competence 
when its point of view appeared certain not to be sustained by the Council. 
However, at the first stage of the dispute, Egypt freely admitted that 


the General Armistice Agreement between Egypt and Israel took place 
under the auspices of the Security Council. The Council is therefore 
obviously the umpire in all matters relating to the armistice agreement. 
It is indeed obviously competent to deal with all matters relating to 
world peace and security.15! 


It is even arguable that the General Assembly would have competence 
under the Uniting for Peace Resolution of November 3, 1950,15? if the Coun- 
cil failed to exercise its primary responsibility for the maintenance of 
international peace and security, owing to lack of unanimity of the perm- 
anent members. The dangers to Middle East peace were often emphasized 
in the Council in connection with Egypt’s restrictions.°? Indeed, the 
General Assembly might well be better qualified to pronounce upon the 
larger issue arising from the continuation of Egypt’s hostile and aggres- 
sive action. 

Before taking up this larger aspect of the matter, it may be well to point 
out that it might be profitable for the Mixed Armistice Commission to 
take a fresh look at the Israeli complaints and to adjust its decidedly 
myopic construction of June 12, 1951, of the Armistice Agreement in the 


151 Official Records, 514th Meeting, Oct. 20, 1950, p. 17. 

152 General Assembly Resolution 377 A (V), Official Records, 5th Year, Supp. 20, 
pp. 10-12 (Doe. A/1775). 

153 See Official Records, 552nd Meeting, Aug. 16, 1951, p. 12, par. 56 (Brazil); ibid., 
p. 10, par. 45 (U.S.A.); 53rd Meeting, Aug. 16, 1951, p. 3, par. 9 (Netherlands); 663rd 
Meeting, March 25, 1954, p. 8, par. 34 (France). 
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liht of the specific findings and general tenor of the Sccariy iso 
revolution of September 1, 1951. Several members marle this ne>” - 
cifically with reference to the Gulf of Aqaba, but there is no resse s 


this should not be done also in relation to the Suez Canal. Thus the a. 
States representative said: 


We believe that the Mixed Armistice Commission, in consider: ‘: 

specific complaint with respect to actions in the Gulf of Aqahn. >v 
be bound not only by the provisions of the General Armistice .° * 
ment but should act also in the light of paragraph 5 of the res. ^ 


of 1 September 1951.154 

+f rhe Commission has to consider the Israeli complaint regardi~ 
Gulf of Aqaba in the light of the Security Council resolution, there ~ 
reason for it to reconsider its earlier position regarding the Suez C: i 
‘11 the same light. In so doing it might conceivably remove what Ix 
vurned out to be a cause of persistent, albeit fruitless, misundersten( u 
on the part of Egypt and also lift the cloak which it unwittingly pu. o 
ie irue nature of Egyptian actions. 

The Security Council, in considering the legal aspects of the Egyp tu 
restrictions in general and of the seizure of the Bat Galim in partic. 71 
ins chosen to rest its reasoning and conclusions on its own resolit . 1 
«., l@erning the truce in Palestine and the subsequent Armistice Agro “t 
a1 the Armistice Agreement itself and other ‘‘international convent’ 
‘y foree,’’ including the Convention of Constantinople of 1888. It < vs 
yaced itself on solid ground. Even statements made more recently 
cunestion with the Middle East crisis, in which the Israeli compi: 
v:inst Egyptian restrictions and exclusions in the Suez Canal played 
in orant part, proceeded from the same ground. Thus, in the view c” 
te Sceretary General of the United Nations: 


Ww 


H follows from the finding of the Security Council in 1951 that unc 
such cireumstances the parties to the Armistice Agreement may » 
ecnsidered as not entitled to claim any belligerent righis. Werc i'c 
substantive clauses of the Armistice Agreement, especially artic 
VII and VIII, again to be implemented, the case against all acts .° 
belligerency, which is based on the existence of the Armistice régis >. 
would gain full cogency. With such a broader implementation of i ` 
Armistice Agreement, the parties should be asked to give assuras: 
that, on the basis established, they will not assert any bell serc: 
rights (including, of course, such rights in the Gulf of Aqaba and i! 
Straits of Tiran). 

As a conclusion from paragraphs 24-27, it may be held tha‘, is : 
situation where the Armistice régime is partly operative by obse vai. 
of the provisions of the Armistice Agreement concerning the arnis: 
Imes, possible claims to rights of belligereney would be at least «- 
much in doubt that, having regard for the general internatione! i 


terest at stake, no such claim should be exercised in the Guf of Au hz 
and the Straits of Tiran. . . .155 


3: Thid., 663rd Meeting, March 25, 1954, p. 2, par. 6. See also the British statement, 
vid, n. 6, par. 27, and the French statement, ibid., p. 9, par. 39. 
15. Deport by the Secretary General in pursuance of the resolution of the Gonos! 


ony of Jan. 15, 1957. U. N. Doe, A/3512, Jan. 24, 1957, p. 9, pars, 27-25; 23 
lpt of State Bulletin 278 (1957). 


566 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


The solution of the apparent conflict between two principal organs of 
the United Nations, to wit, the Secretary General’s view that the prohibition 
of belligerent rights is not unconditional and that in some way ‘‘the 
parties’? may assert such rights, and the view of the Security Council 
that Egypt is unconditionally prohibited from exercising belligerent rights 
by the Armistice Agreement as construed by the Acting Mediator, the 
Security Council itself, and the Mixed Armistice Commission, is of no 
immediate concern here. What is of direct interest is that this con- 
flict Indicates the insufficiency of the ground on which the issue of belliger- 
ency has so far been debated and on which the Security Council based its 
resolution of 1951. 

Between Members of the United Nations, the first standard for determin- 
ing the propriety of their conduct is not an armistice agreement, not even 
a peace treaty, but the Charter of the United Nations. In the conflict in 
Palestine, the hostilities, to be sure, were brought to a close by the truce 
ordered by the Council and by the Armistice Agreements concluded pursu- 
ant to a Council resolution. The decisive factor, however, was the admission 
of Israel to membership of the United Nations on May 11, 194928" With- 
out wishing to belittle the political and legal significance of the Armistice 
Agreements, particularly the Egyptian-Israeli Agreement of February 24, 
1949, it is submitted that the admission of Israel to membership is of de- 
cisive significance for determining the issue of belligerent rights, whether 
in the Suez Canal, the Gulf of Aqaba or anywhere else in the air, on sea 
or land. Egypt asserts categorically: ‘‘A state of belligerence exists be- 
tween Egypt and Israel.’’** It asserts equally that this state of bel- 
ligerency has not been terminated by the Armistice Agreement, and 
consequently it is authorized to exercise the belligerent right of visit, 
search and seizure, although Israel is not authorized to exercise belligerent 
rights on land or in the air The Security Council completely and in 
every respect rejected these pretensions, but it did so on the basis of the 
Armistice Agreement. The untenable character of the Egyptian assertion 
of a state of belligerency becomes even more obvious if it is examined in the 
light of the law of the Charter which is equally binding upon Egypt and 
Israel as Members of the Organization governed by that law. The ques- 
tion then can properly be formulated as follows: In the absence of authori- 
zation by the Security Council, are a state of belligerency between Members 
claimed unilaterally by one of them and the exercise of belligerent rights 
by one Member against another, compatible with the law of the Charter ? 1588 

156 See e.g. his statement: ‘‘Under these circumstances, it is indicated that whatever 
rights there may be in relation to the Gulf and Straits, such rights be exercised with 
restraint on all sides. Any possible claims of belligerent rights should take into ac- 
count the international interests involved and, therefore, if asserted, should be limited 
to clearly non-controversial situations,’’ Ibid., p. 8, par. 25. Under the Armistice 
Agreement, what would be ‘‘clearly non-controversial situations’? in which belligerent 
rights could be asserted? 

157 General Assembly Resolution 273 (III), Official Records, 3rd Sess., Pt. II, p. 18 
(Doe. A/900). 

158 Official Records, 686th Meeting, Dec. 7, 1954, p. 21, par. 113. 

158a ‘í The primary issue is not what rights Egypt could exercise as a belligerent under 


international law, but whether it could assume the status of a belligerent at all without 
therehv vinlatine fondamental ohlieations af the United Nations Charter.’? Tiawvera? 
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If the first submission is accepted, namely, that the relations between 
Egypt and Israel are governed by the law of the Charter,’*° then the eor- 
clusion seems inescapable that no rights can be asserted under an agreem ut 
which is in conflict with the law of the Charter. Article 103 of the Ckar‘cr 
clearly establishes the supremacy of the law of the Charter over obligatio os 
under any other agreement.!® It follows a fortiori that in case oi a 
conflict between an asserted right under an agreement and obligzticrs 
urder the Charter, the latter must prevail. A treaty or agreement ine.i:- 
sistent with the Charter is null and void, 


for such a treaty is an attempt to amend or abolish the Charter . 
parts of it in the relations of the Members, parties to this treaty. St 1 
an effect, however, can be reached only by an amendment to : .. 
Charter the procedure of which is determined in Articles 108 and 1°), 
In no other way can the obligations and rights of the Members stip - 
lated by the Charter be changed or abolished.’ 


It follows, then, that rights and obligations claimed under the Armist ce 
Agreement between Israel and Egypt which are in conflict with ihe 
Charter have been abrogated by it. 

It hardly needs any argument to point out the incompatibility of i: 
Egyptian claim to a unilateral state of belligerency with the purposes and 
principles of the Charter. In particular, it requires no prolonged disct's- 
sion to find the execution by Egypt of belligerent rights, such as visit, 
search and seizure, and of acts such as interception of merchantmen, 
incompatible with Article 2, paragraph 4, of the Charter. The acts then- 
selves have already been authoritatively determined as aggressive arc 
hostile acts. Moreover, Article 2, paragraph 2, applies, for the Armistice 
Agreement concluded pursuant to a Security Council resolution constitut:s 
obligations assumed by Egypt and Israel ‘‘in accordance with the prese it 
Charter.” which must be fulfilled in good faith. Failure to do so cone’i- 
tutes not merely a violation of the Agreement but of a basic principle o2 the 
Charter and of international law. Under general international law re- 
peated and serious breaches of an armistice agreement give the injarec 
party the right of reopening hostilities1% If the Armistice Agreement of 


Committce on Blockades: The United Nations and the Egyptian Blockade of the Sw v 
Canal, p. 18 (New York, 1953). See also Rosenne, op. cit. 82 ff. 

iso The question of recognition of Israel by Egypt and the other Arab States | 
irrelevant with regard to rights and duties of membership. By Egypt’s own admissic 1 
lege] ro!ations—namely a state of war—exist between Egypt and Israel which a. 
governed by international law. 

160 Ari. 103: ‘“In the event of a conflict between the obligations of the Members o` 
the United Nations under the present Charter and their obligations under any oth r 
international agreement, their obligations under the present Charter shall prevail’? 

161 Hans Kelsen, The Law of the United Nations 113 (1951). 

162 See also statements by the Israeli representative, Official Records, 516th Meetin i 
Oct. 30, 1950, p. 11, and 549th Meeting, July 26, 1951, p. 11; and statement by Peruviru 
delegate, 688th Meeting, Jan. 13, 1955, p. 7, par. 27. 

163 Stone, Legal Controls of International Conflict 644 (1954): ‘‘Certain rules sce r 
to bo established with regard to violations of armistice agreements. First, a seviots 
breach, engaging the responsibility of the State which has committed it, gives the other 
beiligerent state a right of withdrawal, if it so elects, and in urgent coses a right ef 
ro-opcning hostilities. ’’ 
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1949 is of the ‘‘classic’’ type, as Egypt argued so persistently, and if gen- 
eral international law, but not the Charter, governs the relations between 
Egypt and Israel, then the Israel intervention of October, 1956, could be 
regarded as a lawful exercise of rights derived from the state of belliger- 
ency, which Egypt never fails to invoke in support of its restrictions. But 
that has not been the position either of Egypt or of the United Nations in 
the face of the Israeli intervention.1* 

In conclusion it is submitted that the time has come for the United 
Nations to face squarely the Egyptian claim that a state of belligerency 
exists with a fellow Member, and that in consequence it is entitled to 
exercise the belligerent right of visit, search and seizure of ships of 
fellow Members, and of intercepting ships of Israel, a fellow Member. 
In determining this basic claim, it is suggested, recourse should be had to 
the Charter of the United Nations rather than to the Armistice Agreement 
or to general international law. For what is illegal under the Charter 
cannot be made legal by the Armistice Agreement or general international 
law. In case of conflict, the higher law of the Charter must prevail 
juridically and consequently must be made to prevail politically and ef- 
fectively. The organs of the United Nations, primarily the Security 
Council and the General Assembly, have an ample reservoir of power in 
the Charter for remedial action to remove a standing challenge to law and 
order, peace and justice in the Middle East. 


164 See Quiney Wright, ‘Intervention, 1956,’? 51 A.J.LL. 257-277 (1957). 


THE SUCCESSION OF THE INTERNATIONAL COURT OF 
JUSTICE TO THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Maner O. HUDSON 


No international institution of general scope can continue its ne 4 
“cuetioning in a period of a great world upheaval, and any inte nai 
ustitution for the preservation of law and order must find its acts... °$ 
vireumseribed at such a time. The Permanent Court of Interna*ic sl 
Justice was no exception to the rule. 


The Permanent Court of International Justice 


‘he Permanent Court of International Justice existed under the Stati: 
o° December 16, 1920. The Statute, brought into force in the ecurse o’ 
1921, was amended on September 24, 1929; new texts were adopted for 
ticnty-four articles, which entered into force on February 1, 1936. The 
jvases of the Court, apart from elections to fill vacancies, were elected o% 
Scptember 14-16, 1921, and on September 25, 1930. 

The Court functioned from January 30, 1922, to February 26, 1940. 
During this period it dealt with sixty cases. The record of these case, 
has been utilized in tracing the progress made by the Court? The judge. 
of Court resigned on January 30, 1946, and the Court ceased to exist by 
virtue of a resolution of the Assembly of the League of Nations of Apri 
18, 1946 

“Te position of the Permanent Court of International Justice wes 
attested by reference to it in various international instruments. It was 
oue cf the two international institutions which survived, in some way, the 
ueasae of Nations. 


Preparations for the Succession 


On November 2, 1942, the Executive Committee of the Governing 
Board of the Pan American Union published the preliminary recommenda. 
tion of the Inter-American Juridical Committee, adopted on Septeraber 
n, 1942." This included the following: 

The jurisdiction of the Permanent Court of International Justie> 
should be extended, and procedure before the Court should be co- 
ordinated with that of regional judicial tribunals, if any should be 
created; the jurisdiction of these regional tribunals being determined 
by the place and the subject matter of the controversy. 

In 1943, the Government of the United Kingdom suggested to various 
other governments the opportunity of establishing ‘‘an informal expert 
eonumitice’’ to consider ‘‘the question of the Permanent Court of Interna- 
tional Justice.” It was understood that the governments would not he 


1 Seo the annual articles by Hudson in this JOURNAL, Vol. 17 onward. 
°35 AJLL, Supp. 28-29 (1944). 
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bound by the report, and that the experts should act in their personal 
capacity and not in the name of their governments. The invitation was 
accepted by the governments of Belgium, Canada, Czechoslovakia, Greece, 
Luxembourg, The Netherlands, New Zealand, Norway, and Poland, and 
by the French National Committee. 

This Inter-Allied Committee held nineteen meetings, from May 20, 
1943, to February 10, 1944. It was under the Chairmanship of Sir William 
Malkin—a name very well known to all who are interested in the Court— 
and the Secretary was Mr. (now Sir) Gerald Fitzmaurice. The members 
of the Committee were: Prof, G. Kaeckenbeeck, Prof. D. M. Johnson, Mr. 
F. Havlicek, Prof. R. Cassin, Prof. A. Gros, Mr. C. Stavropoulos, Mr. G. 
Schommer, Mr. R. M. Campbell, Mr. E. Star-Busmann, Mr. Erik Colban, 
and Mr. E. Winiarski. Most of these men had long been identified with 
the progress of international organization, and their views carried weight 
in informed circles. 

The Inter-Allied Committee based its work on the assumption that 
‘fan International Court in some form would be required in the future.”’ 
The Committee confined itself to broad views affecting the future of the 
Court. Asa general matter, it said, ‘‘the Statute of the Court had worked 
well,’’ and it should be retained as a general structure of the future Court, 
and both the name and seat of the Court should be preserved.’ 

The discussion for some time led to the Dumbarton Oaks Proposals, 
framed at Dumbarton Oaks, August 21 to September 28, 1944, between the 
United States, Great Britain, and the U.S.S.R., and subsequently from 
September 29 to October 7, 1944, between the United States, Great Britain 
and China.’ 

The Dumbarton Oaks Proposals included, under Chapter VII, the 
provision that the following should be the guiding principles to be adopted 
with reference to the International Court of Justice: 


1. There should be an International Court of Justice which should 
constitute the principal judicial organ of the Organization. 

2. The Court should be constituted and should function in accord- 
ance with a Statute which should be annexed to and be a part of the 
Charter of the Organization. 

3. The Statute of the Court of International Justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
tinued in force with such modifications as may seem desirable, or (b) 
a new Statute in the preparation of which the Statute of the Perma- 
nent Court of International Justice should be used as a basis. 

4, All members of the Organization should ipso facto be parties to 
the Statute of the International Court of Justice. 

5. Conditions under which States not members of the Organization 
may become parties to the Statute of the International Court of 
Justice should be determined in each case by the General Assembly 
upon recommendation of the Security Council. 


8 The report of the Informal Inter-Allied Committee on the Future of the Permanent 
Court of International Justice of Feb. 10, 1944, is published in Brit. Parl. Papers, 
Misc. No. 2 (1944). It was republished in 39 A.J.I.L. Supp. 1-42 (1945). 

4 Ibid. 46-56. 
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Under Chapter VIII, the Proposals suggested that the following pa'a- 
graph be inserted: 


6. Justiciable disputes should normally be referred to the Inter iu- 
tional Court of Justice. The Security Council should be empowe: sd 
to refer to the Court, for advice, legal questions connected with ot} er 
disputes. 


The United Nations Committee on the Court 


it was understood that before the meeting of the United Natu ~ 
Conference a Committee of Jurists should be set up to prepare a draft «2 
the Statute of the Court. On March 24, 1945, the membership of 122? 
Committee of the Court was announced. The Government of the Unit a 
States, which acted on its own behalf and that of the other goverumici::» 

“presented at Dumbarton Oaks, issued invitations to the Committee. 

The United Nations Committee on the Court met in Washinetcn, 
from April 9 to April 19, 1945. It was attended by representatives of 
forty-four states. The President of the Committee was Mr. Green tI. 
Hackworth (now a Judge of the Court), and Mr. Lawrence Preuss was 
made Secretary. The Rapporteur was Mr. Jules Basdevant. 

“he Committee proceeded to a revision, article by article, of tie 
Statute of the Permanent Court of International Justice, making at tice 
seric time certain adaptations which were rendered necessary by the sub- 
stitution of the United Nations for the League of Nations. It recalled 
“that the Permanent Court of International Justice had functioned for 
twenty years to the satisfaction of the litigants and that, if violence hea 
suspended its activities, at least this institution had not failed in its task.”’ 
It 'eft the question open, however, being unable to reach a conclusioa £s 
te the “uture of the Permanent Court of International Justice.® 

The United Nations Committee submitted alternative drafts of vari- 
ous questions. These included the method of renewing the Court’s meni- 
bership every three years, and the elimination of the assessors. It provided 
an alternative draft for compulsory jurisdiction. On the subject of ad- 
visory opinions, it proposed that the right to request the opinion should Le 
given, not only to the Security Council, but also to the General Assembly. 
It proposed to fill an omission in the Statute of the Permanent Court «? 
International Justice of a provision relating to amendments; to this enc. 
it proposed an Article 69 along the line of the Dumbarton Oaks Proposal. 


The United Nations Conference on International Organization 


The United Nations Conference on International Organization bese: 
at San Francisco on April 25, 1945, with fifty states represented. The 
judicial organization was entrusted to Committee IV (1). This Com- 
mittee met on May 4, 1945, in the first of twenty-two sessions. Mr. Manuel 
Gallagher (Peru) was Chairman of the Committee, and Mr. Nasrat Al- 


t The International Court of Justice, Selected Documents relating to the Draftin7 
of ike Statute (Washington, D. C.: Government Printing Office, 1946). 
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Farsy (Iraq) was Rapporteur. The Permanent Court of International 
Justice was represented by its President, Mr. J. G. Guerrero, and Judge 
Hudson. A Statute was adopted which contained Article 70, but other- 
wise it was the Statute of the Court as adopted on June 26, 1945.8 

The Committee began by paying its tribute to the work of the Per- 
manent Court of International Justice. As a simpler and more practi- 
cal course to adopt, a Sub-Committee of the Committee decided on May 
21, 1945, to propose the creation of a new Court. This was the first time 
that the new Court was envisaged. The Committee’s consideration of the 
question was summed up by its Reporter in the following language, 
adopted by the Committee: 


The basie question which had to be resolved by the First Committee 
was whether the Permanent Court of International Justice should be 
continued as an organ of the new Organization, or whether a new 
Court should be established. This question was considered in all its 
aspects, both at meetings of the full Committee and at a number of 
meetings of a subcommittee. After balancing the advantages to be 
gained and the objections to be overcome in the adoption of either 
course, the First Committee decided to recommend the establishment 
of a new Court. This course commended itself to the First Commit- 
tee as more in keeping with the provisions proposed for inclusion in 
the Charter, under which all members of the Organization will ipso 
facto be parties to the Statute and other states not members of the 
Organization may become parties to the Statute only on conditions to 
be laid down in each case by the General Assembly upon the recom- 
mendation of the Security Council. Some of the members of the First 
Committee regarded the maintenance of these provisions as essential 
to the acceptability of the Charter and the Statute by all members of 
the United Nations. 

Moreover, the creation of a new Court seems to be the simpler and 
at the same time the more expeditious course to be taken. If the 
Permanent Court were continued, modifications in its Statute would 
be required as a result of the discontinuance of the League of Nations. 
Only 32 of the 41 states now parties to that Statute are represented at 
the United Nations Conference in San Francisco, and the negotiations 
with the parties not thus represented which would be required for 
effecting modifications in the 1920 Statute would encounter difficulties 
and might be very protracted. Moreover, a large number of states 
are represented at the United Nations Conference which are not parties 
to the 1920 Statute, and as it is not open to all of them for accession, 
some of them could have no part in the negotiations entailed by the 
process of modification. On the whole, therefore, though the creation 
of a new Court will involve important problems, this course seems to 
the First Committee to create fewer difficulties than would the con- 
tinuance of the Permanent Court of International Justice, and it may 
make possible the earlier functioning of the Court of the future. 


It was possible for the Reporter to say that the new Court would not 
be exclusively an organ of the United Nations. He made the following 
statement with reference to the creation of the new Court: 


6 The text of this Statute is found in the International Court of Justice, Selected 
Documents relating to the Drafting of the Statute, pp. 151-164 (cited above). 
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The creation of the new Court will not break tb? chan 97 co. 
tinuity with the past. Not only will the Statute of the new tva 
be based upon the Statute of the old Court, but this fact will n ~ 
pressly set down in the Charter. In general, the new Court wI! x` 
the same organization as the old, and the provisions conesrni*. it 
jurisdiction will follow very closely those in the old Statute. 3-217 
of the features of the old Statute were elaborated from ideas v | 
had already been current during several decades, and its »rovi or 
with reference to procedure—which it is now proposed to retat- 
were to a large extent borrowed from the Hague Conventions on Pe +4 
Settlement of 1899 and 1907. In a similar way, the 1945 Statute ol 
garner what has come down from the past. To make possible thy 
of precedents under the old Statute the same numbering of tle a:77 
has been followed in the new Statute. 

In a sense, therefore, the new Court may be looked upon is ow 
successor to the old Court which is replaced. The succession wz" ‘x 
explicitly contemplated in some of the provisions of the new Stat vc 
notably in Article 36, paragraph 4, and Article 37. Hence, con 
tinuity in the progressive development of the judicial process will he 
amply safeguarded. 


` 


The provisions of the Statute, as a whole, make little departure ‘ron 
-Eese in the Statute of the Permanent Court of International Just ee. 
none the more important changes was one providing for the elect on 
of jive judges at intervals of three years by the General Assembly and iire 
Security Council. The Court is to form chambers for dealing with pav- 
ticular cases, instead of the provisions in Articles 26 and 27 of the Stati is 
of the Permanent Court. Articles 69 and 70 are quite new; in fact Artiste 
70 docs not seem to have been considered by the United Nations Co i:- 
rviiee IV (1). 

‘This Court—the International Court of Justice—became an organ «.° 
tıs United Nations as a result of Article 92 of its Charter, and in Artide 
93 all Members of the United Nations are ipso facto parties to the Staiu.> 
o°’ the Court of Justice. The Charter of the United Nations, together 
with the annexed Statute of the International Court of Justice, fiv-t 
eniered into force on October 24, 1945. 


THE NAMES AND SCOPE OF TREATIES 


By Denys P. MYERS 
Formerly of the Office of the Legal Adviser, Department of State 


All writers commencing with Grotius say that the names of instruments 
embraced in the genus treaty have little, if any, legal significance. AH 
who mention the matter say that some instruments are more important in 
international relations than others, and that ‘‘treaty’’ or ‘‘convention’’ is 
at the top of the list of some three dozen words that are used to describe 
such instruments. All agree that treaties generically have the charac- 
teristic of legally recording what the parties have agreed to, and, beyond 
that, all hedge on completing a definition. Few writers attempt to draw 
a line between treaties and legal obligations that are not treaties. In one 
way or another writers are accustomed to say that names are assigned to 
treaties idiosyncratically, at the whim of the draftsmen or by chance.* 

The uncertainties expressed by the writers concern them more than the 
foreign offices, which seem not to have any compelling desire for defining 
the names in a code of treaty law. Bearing in mind that words and 
phrases are not without legal significance, it may be clarifying to examine 
what names are given to the instruments generically called treaties and to 
speculate on what legal obligations are not treaties. 

A treaty has definite attributes which are generally recognized. Sir 
Gerald G. Fitzmaurice, the third rapporteur on the Law of Treaties for 
the United Nations International Law Commission, embodies these legal 
elements in his code definition: * 


1 The three Reports of the U.N. International Law Commission on the Law of Treaties 
are typical. James L. Brierly (Doc. A/CN.4/23) speaks of the infelicity of ‘‘the 
extreme variety of modern nomenclature.’’ Sir Hersch Lauterpacht (Doe. A/CN.4/63, 
p. 47) says that ‘‘in most cases there is no apparent reason for the variation in the 
terms used.’’ Sir Gerald G. Fitzmaurice (Doc. A/CN.4/101, p. 43) says ‘‘the designa- 
tion is irrelevant.’’ 

In their report to the League of Nations Committee of Experts for the Progressive 
Codification of International Law, A. Mastny and Simon Rundstein wrote: 

‘*In practice, little attention is paid to the exact meaning which should be given to 
terms customarily used, 

‘*The choice of nomenclature and form is governed by arbitrary considerations and 
depends upon the nature of the relations between States, the customs of the respective 
chancelleries and sometimes even the carclessness of those who draft diplomatic instru- 
ments.’? 20 A.J.I.L. Spec. Supp. 215 (1926). 

2The Fitzmaurice draft of March 14, 1956 (Doe. A/CN.4/101) is cast in the form 
of a code, more detailed than the two preceding reports. Sir Hersch Lauterpacht’s 1953 
and 1954 reports (Docs. A/CN.4/63 and 87) and the late James IL. Brierly’s 1950 and 
1951 reports (Docs. A/CON.4/23 and 43), which were discussed at the 84th to 88th meet- 
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we 
aT 


Article 2 (1) .. . a treaty is an international agreement embee ' 
in a single ? formal * instrument (whatever its name, title or dessin 
tion) made between entities ë both or all of which are subject: €` 
international law possessed of international personality and trt) 
making eapacity,® and intended to create rights and obligations, cr 1) 
establish relationships, governed by international law. 


There seems to be no quarrel over the legal attributes of the genus tresty 
> whatever its name, title or designation.” It appears that the species o 
the genus would reflect in their titles their political origin, that is, whe ne 
taey were made in the name of the state as such, the head of state, gov >% 
ment, a department of government, a minister or his agent.” 


NAMES OF THE GENUS TREATY AND THEM USAGE 


The following tabulation of over 5,000 items shows the frequenty of as 
o? the various terms given by states and international organizations to these 
docurients known generically as treaties which establish, or purport ic 
establish, binding legal rights, obligations and relationships between ‘he 
onrticipating entities. Except as indicated, bilateral, plurilatera. (a 1n- 
ited number of parties) and multilateral instruments are not distinguished. 


insis of the Commission and emerged in 1951 as a provisional text (Doc. A/CN.4/1.°%%, 
embody the same attributes differently expressed. The 1956 draft is very like Ari. 1 
of the Harvard Rescarch Law of Treaties, 29 A.J.I.L. Supp. 657, 686-698 (1935). 

3 However, Art. 2 (2) specifies that such an agreement ‘‘intended to serve thc sime 
purpose ... may be embodied ... in more than one instrument, such as an exchange 
cf notes, letters or memoranda.’’ Lauterpacht and Brierly agree, but the Harv''d 
Research did not include exchanges of notes because they did not conform t> its } ro- 
coc ural rules. 

“(Formal ’”’ signifies a written instrument. Art. 1 (1) of the code cxeludes ‘4 agte- 
nx ats not in written form, the validity of which is not, however, on that account in te 
r. pardel as prejudiced.’’ Lauterpacht and the Harvard Research tend to regard them «3 
treaties. 

5 Entities’? includes states as defined in Art. 3 to comprise governments act’ iy 
through another state and international organizations covered by the I.C.J. judgment 
in the Injuries to United Nations Servants Case, 1949 I.C.J. Rep. 174, 178-180. P'e 
vioas drafts were in agreement. 

c Art. 9 (1) provides: ‘‘Treaty-making and all other acts connected with treats; 
are, on the international plane, executive acts, and the function of the executive mither 
ity.’?’ The international organization exercises these powers as decided upoa by t 
cempetent organs acting within the constitutional limits of their functions. Previoi. 
droits accept this attribute implicitly, rather than explicitly. 

7 None of these representatives of the state can negotiate, sign or otherwise porii. 
pate in making a treaty without executive powers. The exchango of ‘‘full power,, 
found in good and due form,’’ is noted in treaties, conventions and some agreemen' '. 
but the existence of ‘‘powers’’ is not disproved because growing informality fails <o 
record them. Ministers of foreign affairs possess the powers ex officio, ambass:.dors 
and ministers can make many instruments by virtue of their general powers ar’! 
ercdentials, supplemented by instructions. Other agents are given powers ad koc i: 
care of necd. Proper powers and authority to bring a treaty into force are factors an 
what Fitzmaurice calls conditions of formal validity. Report, Doe. A/CN.4/101, Ari . 
10, 11. 
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USAGE OF TREATY NAMES 
United Nations 
Multilateral’ United States? Treaty Series™ 


1864- 1920- 1778- 1950- Regis- Filed, 
1914 1948 1909 1982 tered Recorded 





Treaty 36 42 142 2 68 21 
Pact 1 5 — — — ] 
Constitution — 3 — — 5 — 
Charter — 5 — 1 2 — 

Convention 150 353 226 17 176 22 

Agreement! 60 224 66 3742 1001 199 
Exchange of notes — — 7 — 585 208 
Memoranda of agt. — — — — 16 6 

Protocol! 43 290 67 23 68 16 

Act, final, general 22 12 2 — 8 -= 

Declaration 28 48 17 — 47 1 
Notes verbales — — —_ — 11 — 

Arrangement 1 56 4 4 7 2 

Accord — 1 —- ] 1 — 

Additional articles 3 2 19 — — — 

Aide-mémoire — — — — 1 — 

Code — 1 — —_ — — 

Communiqué — — — — 1 — 

Compact — — 1 — — — 

Contract = — 2 — — 1 

Instrument — 2 — —- 2 — 

Lease — — 1 — — — 

Mandates — 15 — — — — 

Measures — 1 — — — — 

Minutes, agreed — 1 — — 3 — 

Modification — -—- 1 — -== — 

Modus vivendi I — 7 1 1 1 

Optional clause — 1 — — — — 

Plan — 3 — — — — 

Procès-verbal — 12 t — — 1 

Provisions — 20 — — = _— 

Recommendation — 1 — — 1 — 

Resolution -= 1 — — — — 

Regulations" 7 100 4 5 1 = 
Rules 2 18 2 — — — 

Scheme —— 2 — — — — 

Statute 1 27 — — 1 — 

Understandings — — 3 — — — 

Undertakings — 1 — — — _ 


8 Summarized from Manley O. Hudson, International Legislation, 1864-1914, from 
the list, Vol. 1, xix-xxxvi; 1920-45, from the contents titles. Subsidiary documents are 
ineluded in the analysis. 

9 The 1778-1909 record analyzes the bilateral contents of William M. Malloy, Treaties, 
Conventions, International Acts, Protocols and Agreements between the United States 
of America and other Powers. The 1950-52 record analyzes the contents of the five 
parts of the first three volumes of United States Treaties and Other International 
Agreements (hereafter cited as U. S. Treaties) in order to show the character of a 
state’s current activity, though almost all items were also registered for the United 
Nations Treaty Series (hereafter cited as U.N. Treaty Series). 

10 The analysis covers 151 volumes, deposits through 1952, or 2484 items, of which 
2005 were registered and 479 filed and recorded. Only principal documents have been 
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Statistically it appears from the tabulation of 5079 items thet tjt? 
or £996, were entitled in official prints as treaties, conventions, agrecn cw. 
exchanges of notes or protocols, with certain casual equivalents. Cf <( 
other titles, four—act, arrangement, declaration and regulations—-accoi t 
“or 409 items, or 8%. Most of the remaining titles were used for sub: '¢ 
‘ate parts of multilateral instruments. 

It is now intended to comment on the names given to various instr 
: ents of the genus treaty with a view to showing that there is much em 
~stency in their usage. As definitions there is little new to offer; n». 
‘rom consideration of the executive level at which instruments of diffe 1 
types are negotiated, their relation to the polity and treaty structu: «© 
the states concerned, and the specific purpose of particular instrum. ‘1 
it is believed that a reasonably clear pattern of treaty nomenclature > i 
appear? In general all forms manifest the legally stabilized portio: o 
the relations between states. It is to be noted that the historica: o 
political ‘‘importance’’ of an instrument is not necessarily reficcted ciie 
in its form or its name.!® 

The names here discussed are those in current use. Historically s au 
names have become obsolete from political evolution. Jean Dumont, i 
the title of Corps universel diplomatique du Droit des gens, which conic’ a 
« suments from the year 800 to 1730, lists treaties, conventions, triers 


brought to record. These statistics do not take account of protocols printel `ih 
tko master paper, secondary exchanges of notes assembled under a single rogistra’ wn 
number, or other instruments which, though divisible as obligations, sre handlel: o 
und. The General Agreement on Tariffs and Trade (55-64, 142-146 U.N. Ticcty 
“cties), for instance, is treated as a single item. 

- Agreement is the protean word in treaty nomenclature. Titles have been acecuiol 
i+ printed, though it is obvious that many of the names infrequently used nov o 
pr-cedcd or followed by the term agreement, which strictly identifies a single doe xa i, 

2 Tbe United Statcs titles its documents ‘‘agreement effected by exchange cf noir 7? 
whk'lo the United Nations Secretariat reverses the words as ‘‘exchanvze of notea cov 
stituting an agrecment.’’ Many United States ‘‘agreements’’ are thas reg.stere | :- 
exchanges of notes, 

> Protocols to multilateral instruments are shown in the first two columns, kut aot m 
the U.N. Treaty Series unless they were separately entered. 

1t Regulations and rules adopted by the Universal Postal Union, the Internatio: ri 
Telccommunication Union and such bodies are not separately recorded in the U.N. Trv” 
Serica statistics. 

+» Most treatises on international law touch on treaty nomenclature, DUxtenive con- 
eration to it is given in Sir Ernest Satow, Guide to Diplomatic Practico (3d of., 193: ,. 
Ch. 28; Raoûl Genet, Traité de diplomatie et de droit diplomatique, secs. 1374-154 
(2932); Harvard Research in International Law, Law of Treaties, Art. 4, commeri: 
29 AJL. Supp. 710-722 (1935). 

16 The funding agreements of 1923-28 were negotiated by the World War Foni + 
Debt Commission, signed by the Secretary of the Treasury and approved ag Acis .¢ 
Congress (44 Stat. 1325; 44 Stat. 329, 376, 385; 45 Stat. 399, 1176; 46 Stat. 48), fi l 
powers being issued to the Secretary of the Treasury, the transactions otherwi.o bic :: 
of nn interdepartmental nature between governments. The Deelaration by Unite i 
Notions, Jan. 1, 1942, the alliance of the second World War, was an exceutiv: aere- 
ment of the President as far as the United States was concerned, Executive Agreemo ¢ 
Sevira, No. 236 (hereafter cited as Exec. Agr. Ser.). 
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actions, pacts, concordats,?’ contracts, capitulations, awards, declarations 
(of war), royal marriage contracts, donations, renunciations, protests, 
feudal investitures, ‘‘erections’’ of dignities and trading companies (char- 
ters). 

The broad division of instruments into treaties and agreements in Article 
102 of the United Nations Charter is valid in the sense that one category 
emanates from the highest executive authority in the state and the other 
from subordinate executive authority, the one laying down the general 
and substantial relations between states and the other handling the ordi- 
nary intergovernmental business. The line between the two eategories can 
only be subjectively drawn, and the system of treaty relations tends to 
expand at the ends. Growing integration of the international system has 
brought into being instruments which transcend the bilateral treaty, and 
such names as act, pact, charter, constitution, covenant, statute, have been 
introduced to describe plurilateral or multilateral attempts to over-reach 
the ordinary limits of the treaty. At the other end of the scale the 
standard names—agreement, arrangement, protocol, declaration, exchange 
of notes—have been supplemented by a varied list of instruments derived 
from diplomatic parlance and the practice of international conference 
procedure. In both cases French and English synonyms may be used 
at will. 

Convention has become the standard name of instruments produced by 
multilateral bodies, which in particular instances study specific phases of 
a general subject.*® 

In addition to the two broad divisions of the genus treaty, considerations 
of state structure and the relation of a transaction to the treaty system of 
the parties play a part in nomenclature. For the postwar settlement of 
Franco-American accounts, a preliminary agreement, an exchange of notes 
on armed force supply and an agreement on supply to France were con- 
cluded February 28, 1945,)° between the United States and the Free 
French régime. After the Vichy régime collapsed, a more complete settle- 
ment was made on May 28, 1946, when there was still only a provisional 
government in France.” It was covered by a declaration of the President 
of the United States and the President of the Provisional Government of 
France with respect to economic and financial problems of common interest, 
in order to make the settlement applicable when France was reconstituted. 
The detailed settlement consisted of eight papers in addition to the declara- 
tion by the Presidents; much of the data was tentative or dealt with con- 
tinuing situations. The impossibility of being fully precise was reflected 
in the titling of the papers constituting the agreement: memorandum of 


17 Coneordats between the Holy See and Roman Catholie states are not discussed 
here; Yves M.L. de la Brière, ‘‘Le Droit concordataire dans la nouvelle Europe,’’ 
63 Hague Academy Recueil des Cours 371 (1938). 

18 Mandates were especially named as instruments under Art. 22 of the Covenant of 
the League of Nations. 

19 76 U.N. Treaty Series 193-237; Exec. Agr. Ser., No. 455. 

2084 U.N. Treaty Series 59-199; Treaties and Other International Acts Series 
(hereafter cited as T.I.A.S.), No. 1928. 
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yaerstanding; agreement on surplus, and understanding; agreed s.at- 
cent by Combined War Settlement Commission on claims; memoravi 
-onstituting an agreement on shipping; memorandum and memoran.iw i 
announcement on troop pay and procurement; memorandum of agreener | 
o. expenditures of armed forces; declaration constituting an agreement 01 
commercial policy; understanding on the exhibition of motion pict. re 
Nae several agencies concerned had come to their conclusions in thei- 
own way and the Department of State put the pieces together in on` 
vackage of 87 pages. This variation of form contrasts with the parvilc 
settlement between the United States and the United Kingdom, w ie 
Fad a stable government throughout the period. Those two government 
tixed their policy December 6, 1945, in a joint statement, and on Maret 
27, 1946, through their regular negotiating channels signed a memoraniun 
covering nine agreements dealing with as many phases of tne settlement.” 


The Treaty Group 


Treaty (traité, Vertrag) is the most formal instrument of the seus 
used to record comprehensive inter-state agreement upon fundamental re 
{tions or status. Jean Barbeyrac** in 1739 listed sixty subjects of 
treaties, some of which are obsolete. Most of them, by reason of ceveloved 
formulas, are still in use in consolidated form. Basie relations betwen 
states on matters of politics, intercourse, co-operation and establishment are 
initially defined by treaties of peace, friendship, commerce, navigati n, 
alliance, defense, population and territory. The treaty eo nomine is tess 
ased than formerly because the increased amount of negotiation nece-si- 
«wd by the volume and complexity of relations, the amount of routine 
). siness, and changes in governmental character have multiplied other 
mere convenient and speedy forms. In addition to ‘‘treaty.’’ eoraperahle 
fundamental instruments of multilateral character are given a varicty of 
pemes, sometimes with a view to imparting a transcendental aspect to ihe 
clceument. 

The treaty as the fullest form consists of the narratio (prean bl“, 
cipos'tio (body) and corroboratio (final clauses). When royalty was in 
flower treaties were made in the name of the heads of state and the rie: ts 
and obligations they set forth were attributed to the rulers. They may 
now be made in the name of the titular or executive heads of state bit 
more usually in the name of the governments, with a tendency to pee! r 
oniy the full name of the state (United States of America, etv.).™ 


“14 U.N. Treaty Series 2-99. 

-< Tli-toire des anciens traitez, pp. xi-xii. The word ‘‘treaty’’ was usel in ti 
Roi- of Parliament as early as 1427. It described the negotiations rather thai the 
fine] dovument. The inconclusive negotiations of Parliament with Charles I in 10's 
a few months before his execution, are known as the ‘‘treaty of Nevwport.’’ 

*» The differences are without significance, simply reflecting current organization of 
the state. The Treaty of Westphalia between Spain and The Netherlands, Münster, 

ce. 30, 1648, was concluded between the ‘‘king of Spain and the States General of tie 
United Provinces.?? The Final Act of the Congress of Vienna, Junc 9, 1815, w` 
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Treaties are negotiated by plenipotentiaries, whose names are set forth in 
the preamble with a statement that their full powers have been found in 
good and due form; the treaty is signed subject to executive confirmation. 
The preamble as a rule states reasons why they agree to the articles. 

The substantive articles of treaties vary greatly and record all degrees 
of agreement upon the particular matters with which they deal. Negoti- 
ated language requires careful examination. Parties may agree, declare, 
undertake, recognize abstract or concrete propositions in a treaty, and may 
do these jointly, reciprocally or unilaterally. These nuances are not con- 
fined to the treaty, but are more likely to be numerous ii this form of 
instrument because of its scope and perhaps its elusive subject matter. 

The treaty usually requires ratification, and clauses providing for the 
details of that procedure and of the treaty’s duration are in it. Provisions 
for handling disputes arising from the text, accession, modification and 
other clauses designed to afford means of effective management are fre- 
quently added in modern times. The treaty ends with a testimonium 
clause and the signatures are ordinarily sealed. The foregoing provisions 
are called the corroboratio. 

Pact, Constitution, Charter. While ‘‘treaty’’ remains the highest name 
in the system, fashion has invented substitutes. From 1815 to 1890 the 
“Concert of Europe” produced both ‘‘acts’’ and ‘“‘treaties’’ in confer- 
ences, intending them to be treaty laws. Woodrow Wilson gave the name 
‘‘ Covenant,” derived from Scottish history,”* to the constitutive document 
of the League of Nations, and the French turned it as Pacte. 

Pact was not a new word in statecraft,” but it acquired both literary 
and technical overtones and became a popular synonym for treaty. Raoûl 
Genet not ineptly says that it implies sentiments beyond those of inter-state 
diplomatic custom.” It has a wide currency because of its shortness, a 





in the name of ‘‘the Powers’? which signed the Treaty of Paris, May 30, 1814. The 
Treaty of Peace with Germany, Versailles, June 28, 1919, was in the name of the 
states only, designated as ‘‘Powers.’’ The Treaty for Renunciation of War, Paris, 
April 27, 1928, was in the name of heads of state, including the Emperor of Japan; 
the renunciation was ‘‘in the name of the respective peoples,’? which required a 
reservational explanation to uphold the Emperor’s prerogative. A somewhat similar 
difficulty occurred at San Francisco, where the preamble of the Charter began: ‘‘We, 
the peoples of the United Nations.’’? On the insistence of The Netherlands, whose 
Queen as head of state was the contractant, the enacting clause was completed: ‘‘ Ac- 
cordingly, our respective Governments ... have agreed ...’’ These fashions change 
with the times. The Imperial Conference of 1926 recommended that ‘‘all treaties 

. . Should be made in the name of Heads of States’’ and ‘‘in the name of the king 
as the symbol of the special relationship,’’ if members of the British Commonwealth 
were parties; but political evolution leaves only the second condition pertinent in the 
present Commonwealth. 

24 The Solemn League and Covenant of 1643 is the reputed source of the word. 
However, the old Testament covenants (Exodus 24:7, Deuteronomy 29:1 and Joshua 
24:25) are suggestive prototypes. 25 In Grotian Latin it meant agreement. 

26 Traité de diplomatie, Vol. III, p. 523: ‘‘Le pacte baigne dans un océan de senti- 
ments supraterrestres résolument placeś au dessus des habitudes diplomatiques inter- 
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vagi > syllable, tempting for a headline writer or a scholar to use fore w 

ne -esult is that half the time ‘‘pact’’ is not the real name of tha dea: » 
: 3eussed. An carly instance of its use was the Pacte de Mamilln, At is 
‘>, 1761,7 relating to the royal families of France and Spain ‘ 4 
v sused with the ‘‘Act’’ of the Holy Alliance, September 14, 1815 a 

‘tr nnent untitled, but indexed as a treaty.’ It was responsibly adver 

a collective name for the seven Locarno documents initialed Oct Os 

1225, which as the ‘‘Rhine Pact” raised great expectations.” i 

\t ten years or so there was a rash of pacts of cordial collahor:t ‘a 
. endship, entente, non-aggression and pacific settlement, some encore + 
ur the conclusion of the Treaty for the Renunciation of War, Aners’ 
1°28, which was called ‘‘Pact of Paris”? or ‘‘Briand-Kellogs Pa” 

tost of them have fallen into desuetude, but the use of the term “ 
ischly valued treaty persists. The Pact of the League of Ara) Sti 
Morch 22, 1945, was filed in 1950 by Egypt.** 

Part I of the treaties of the Paris Peace Conference wes ent*! cd 
“Covenant of the League of Nations,’’ but Part XIII of the treaty + th 
C rmany was entitled ‘‘Labour.’’ After ratification of the treaties hia 
swits existed separately, and the International Labor Organizatio) nei vd 
“ts fundamental document ‘‘Constitution,’’? following the practice or 
retional states. The Organization has maintained the name, and ‘he 
states which have set up treaties establishing several other speciajized 
erencies of the United Nations system have used the same word- -the F144 
gnu Agriculture, United Nations Educational, Scientifie and Cultus: l. 
World Health, and International Refugee, Organizations."? 

Charter as the name of the constituent treaty of the United Nati à 
©- arization originated in the Department of State with a research st. 
cc ap which was assigned the task of drafting a text to embody tie pr ~ 
cis developed by the studies made up to August, 1943.7 The gro 
#20 -elved their draft in the historical sense. of which Magna Charta is e 
ai (or example, as a grant of authority to the organization from the peop. s 


ae 
P=) 








énau et appaitenant par Jeur transcendance voulue ou espéré, au prom - 
“2. sbicues,?? 

-' De Clereq, Recueil des Traités de la France, Vol. 1, p. 81. 

2 Fecdor F. Martens, Recueil des Traités de la Russie, Vol. IV, p. 1; 3 British i 
For ign State Papers (hereafter cited as Brit. and For. State Paper~', p. 211. 1 
text calls the instrument an ‘‘act.’?’ 

254 League of Nations Treaty Series (hereafter cited as L. N. Tresty Sories) % - 
The whole transaction consisted of a final act, a letter to Germany, 2 treaty of zu; ° 
anty, two treaties and two conventions. 

s+ For such pacts, some of which are based on the ‘‘Pact of Paris,’’ see 2¢ Liss » 
of Nations Treaty Series 22; 60 ibid. 19; 67 ibid. 394; 78 ibid. 414; 108 ibid. 188, wi, 
139 ibid. 223; 153 ibid. 153; 156 ibid. 165. The Treaty for Renunciation of War, 
forces July 24, 1929, is cited as the ‘‘Pact of Paris’’ in various League resolu:.on-; 4 
is printed at 94 ibid. 57. 8170 U.N. Treaty Series 237. 

2 Also Constitution of the International Rice Commission, 120 ibid. 13. 


“3 Postwar Foreign Policy Preparation, 1939-1945, pp. 176, 526 (State Dost. Py. 
35801, 


582 THE AMERICAN JOURNAL OF INTERNATIONAL LAW {Vol. 51 


represented by the governments which would institute it. The name was 
adopted in the Dumbarton Oaks Proposals without question, though its 
significance was discussed to help the Soviet Delegation render it ustav 
instead of statut, which was their first translation. At San Francisco the 
underlying idea was emphasized by putting the preamble in the name of 
‘We the peoples of the United Nations” for whom their governments 
agreed to the Charter." The Organization of American States is set up 
by a Charter.” The word has been used internationally for treaties 
establishing a body to perform business or administrative functions 3€ 
reflective of municipal practice. The Atlantic Charter of August 14, 1941, 
was a treaty only by incorporation." 

Statute has come into international usage from parliamentary practice. 
It designates a basic act which regulates an institution or specific régime 
or subject. The idea seems to have been first used in the ‘‘Publie Act” 
of the European Commission of the Danube, November 2, 1865,°* which 
evolved into the Convention and Definitive Statute of the Danube, July 23, 
1921. However, vogue was given to the concept by the Assembly of 
the League of Nations, which adopted the Statute of the Permanent Court 
of International Justice on December 13, 1920, a constituent document 
covered for ratification by a protocol of signature. The League of Nations 
used the term frequently to name provisions regarded as stable law, en- 
acted by covering conventions,*° and also to set up institutions under its 
auspices.*t States adopted the term for some purposes, such as Memel 


84 Sicur Du Cange, Glossarium mediae et infimae Latinitatis (1657), in addition to 
defining charta as a grant from highest authority, adds that it enables the grantee to 
demonstrate his legal right thereto. 36119 U.N. Treaty Series 3. 

86 For instance, the Charter of the International Agricultural Mortgage Company, 
May 21, 1931, 5 Hudson, International Legislation 973; and the Charter of the Allied 
High Commission for Germany, June 20, 1949, 122 U.N. Treaty Series 3. The Charter 
of the International Trade Organization is not in force. Charters (Fr., statuts) 
defined the functions of the International Military Tribunals for Germany and the Far 
East (Exec. Agr. Ser., No. 472; Far Hastern Series, No. 12; 82 U.N. Treaty Series 284). 
The Pacific Charter, Sept. 8, 1954 (T.LA.8S., No. 3171) is a Southeast Asia defense 
document. 

37 As an annex to the Declaration by United Nations, Jan. 1, 1942, 204 U.N. Treaty 
Series 381. It so appears in Exec. Agr. Ser., No. 236, but the Declaration was a re- 
sponse to the Axis Pact of Assistance, Sept. 27, 1940, which was also annexed to the 
Declaration by the United Kingdom in its registration with the League of Nations. 

3855 Brit. and For. State Papers 93. 39 26 L.N. Treaty Series 173. 

40 Statutes on the régime of navigable waterways of international concern, 7 L.N. 
Treaty Series 35; on the international régime of railways, 47 ibid. 55; on an inter- 
national mortgage credit company, 1931 Official Joural 1428; establishing an Inter- 
national Relief Union, 135 L.N. Treaty Series 247. A modification of the practice, 
where national legislation was required, was to annex a ‘‘uniform law?’ to a convention, 
as in the case of bills of exchange, promissory notes and checks, 143 ibid. 257, 335. 

41 Organic statutes established the Organization for Communieations and Transit, 
the International Institute of Intellectual Co-operation, the International Institute for 
the Unification of Private Law, the International Educational Cinematographic Insti- 
tute, the International Center for Leprosy Research, and the Nansen International 
Refugees Office. Denys P. Myers, Handbook of the League of Nations 57, 66-68, 71 
(1935). 
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Territory, and machinery for combating contagious diseases of anim:'s 
ard the locust pest.* 

Convention (convention, Vereinbarung) has the form and teel vial 
characteristics of a treaty, from which it is distinguished by its come «<. 
aÀ convention does not deal with questions of high policy between * >` 
parties, and the subjects with which it does deal do not require eomp 
hensive treatment of a field of relations. One will invariably have a tre: ty 
cf commerce covering the general field and a consular convention treat’ iu 
¿ -pecial aspect of that type of intercourse. The distinction is somot: : 
slicht, and was bridged in the case of the General Convention of Per > 
Amity, Navigation and Commerce between the United States and Coloni », 
October 3, 1824, which is called a ‘‘treaty or general convention’’ i ‘'s 
preamble.** Put in another way, conventions are not used to estab! -~ 
rights and obligations in a fundamental field of inter-state relations, t t 
ere used to define or expand aspects of a field.*® 

The usage is clearer with multilateral than with bilateral forms. Te 
creat bulk of agreements reached under the auspices of international 
organizations is in the form of conventions which deal specifically w th 
restricted phases of questions deemed ripe for handling. 

The adjective ‘‘conventional’’** is a generic form and is applied to 
treaties however named. 

Act has become associated with treaty nomenclature for many years. 
A ‘general act” consistently and a ‘‘final act’’ often is a treaty, and thieve 
is a use of the word which indicates that an instrument is credited w tn 
treaty effect without strictly conforming to treaty characteristics. 

This third usage testifies that the instrument is an authentic and lega ly 
biading act of state assimilated to treaty status, if it is not a treaty sirivio 
seusu. Such acts, and the legal obligations with other states which th. yv 


4 








‘229 L.N. Treaty Series 95. 

“32 Hudson, International Legislation 1242, 1891. The statutes of the Courcil of 
Europe, May 5, 1949, and of the Hague Conference on Private International Lev, 
Oct. 31, 1951 (87 U.N. Treaty Series 103 and reg. No. 2997), are postwar examples of 
use of the word. 

“12 Hunter Miller, Treaties and Other International Acts of the United Siates 143, 
188, who correctly rules that it is a treaty ‘‘in the strictest sense of the word.’?? "he 
usc of both terms seems to have been due to uncertainty as to what extent the Tresiy 
of Friondship, Boundaries, Commerce and Navigation of Oct. 27, 1795, with Sp in 
applied in succession to the newly independent states of South America. ‘‘Tresi-'? 
rnanlied it did not; ‘‘general convention’’ implied it might and that this instrum at 
might complement existing rights and obligations. The same language was uscd in 
trcaties with the Central American Federation, Dec. 5, 1825; Brazil, Dee. 12, 182%; 
Chile, May 16, 1832; and Peru-Bolivian Confederation, Nov. 30, 1836, 3 ibid. 209, 431, 
G71, and 4 ibid. 71. Venezuela was included in the Republic of Colombia in 1824, vt 
after it was separately recognized in 1835 signed the same text with the Unid 
States under the name of treaty on Jan. 20, 1836, 4 ibid. 3. 

“3 Carlos Calvo says a convention is an engagement ‘‘applying to a single clea ‘dv 
dcicrmined object.’? Le Droit International théorique et pratique, Vol. I, p. 689 ‘2d 
ed. 1870). 

‘^ English usage avoids applying the nomenclature of municipal law contracts to :he 
treaty structure. 
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may establish, are at times difficult to distinguish from treaty obligations. 
In national compilations of treaties the term ‘‘international acts’’ appeared 
on the title page of volumes prepared for the United States Senate in 
1910 *” in order to describe in the title certain inclusions peculiar to 
American practice. One of these was correspondence on the ‘‘Open 
Door’’ in China, which might be called a concurrent series of exchanges 
of notes, and another was a series of copyright proclamations.*® In 1931 
the Department of State began publishing the historical volumes of David 
Hunter Miller, a most able legal scholar, under the title Treaties and 
Other International Acts of the United States of America, the acts being 
those which ‘‘have an international character.” Of the 240 ‘‘documents’’ 
published in the eight volumes issued, many are not in the ordinary forms 
of the genus treaty. When the Department of State consolidated the 
Treaty Series and the Executive Agreement Series * in 1946, it avoided 
the controversy over the meaning of ‘‘executive agreement’’ by naming the 
result Treaties and Other International Acts Series, although since 1950 
the pamphlets have been compiled in the volumes entitled United States 
Treaties and Other International Agreements. 

The Algeciras Conference on Morocco drew up three declarations, two 
regulations and a bank concession act and ‘‘united them in a general act’’ 
of April 7, 1906.5° 

The American republics on two occasions have used ‘‘acts’’ to assert 
policy in advance of events. The Act of Habana, July 30, 1940, con- 
cerning the provisional administration of European colonies and posses- 
sions was intended to make clear their position if Germany attempted to 
take French or other possessions before a convention of the same date 
could be ratified." The Act of Chapultepec,®? March 8, 1945, was drawn 
up by the Inter-American Conference on Problems of War and Peace in the 
form of an agreement regarding reciprocal assistance and solidarity as a 
means of unifying their position at the forthcoming United Nations Confer- 
ence on International Organization, where its purport bore on the substance 
of Articles 51-54 of the Charter. 


47 Treaties, Conventions, International Acts, Protocols and Agreements between the 
United States of America and other Powers, 1776-1909, 2 vols., compiled by William 
M. Malloy, continued by volumes issued in 1923 (Redmond) and 1938 (Trenwith) ; 
cited as Treaties, Conventions, ete. 

48 The United States having declined to become a party to the convention of the 
International Copyright Union, Sept. 9, 1886 (72 Brit. and For. State Papers 22), in- 
vented a protective system of its own. The Act of March 3, 1891, denied to citizens of 
foreign states the benefit of American copyright unless the law of the foreign state 
‘*permits to citizens of the United States the benefit of copyright on substantially the 
same basis’? as to its citizens. This reciprocal condition was determined by Presi- 
dential proclamations. See Treaties in Force, 1956, pp. 243-250 (State Dept. Pub. 
6427). 

49 Published in Statutes at Large, Vols. 47-64, with a complete list by countries of 
Treaty Series and Executive Agreement Series, Vol. 64, pp. B1107—1182. 

502 Malloy, op. cit. 2157; 99 Brit. and For. State Papers 141. 

51 Exec. Agr. Ser., No. 199; Treaty Series, No. 977. 

52 T.1.A.8., No. 1543. 


gor 
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In Europe the word appeared at Vienna where the Final Act of Junt 

9, 1815, in completing the provisions of the Treaty of Peace with Fra ive 
May 30, 1814, added ‘‘arrangements made necessary by the conditior in 
which Europe remained after the late war,’’ and invited ‘“‘the privee 
and free cities which have concurred in the prescribed arrangements 0° t4 
the acts confirmed hereby to accede to this general treaty,” to wi ‘sl 
yere annexed 15 treaties, conventions, constitutional acts and declaration 
concerning many European states, and two regulations enunciating vale: 
o” international law." The transaction transcended the scope of a troi) 
oetween its eight formal parties. Thereafter the term ‘‘act’’ come st 
the suggestion of a piece of international legislation, and appearcy -v 
treaties as a description of their decisive terms. It became familiar at . >r 
name of treaties of general import negotiated in conferences. Con v 
ences at Berlin produced the General Acts concerning the Congo, Fet w 
ary 6, 1885,5* and concerning the Samoan Islands, June 14, 1889, sud 
another conference at Brussels negotiated the General Act for the Suop $s 
sion of the African Slave Trade, July 2, 1890.°° The General Act for in 
Pacific Settlement of International Disputes, Geneva, September 26, 1628. 
revised at Lake Suecess, April 28, 1949,5? represents the current use 9: “he 
term. The development of multilateral systems and institutions ir 19e 
19th and 20th centuries did not follow the Vienna precedent. ‘The tle 
zraphic, postal and other ‘‘unions’’ were established by conventions. a 
recognition of their limited scope in their respective fields of internatio.al 
activity. However, revisions ë of the Copyright Convention (1886) on 
May 4, 1896, of the Industrial Property Convention (1883) and of the 
Trade-Marks Agreement (1891), on December 4 and 14, 1900, were efec.od 
xv Additional Acts and the consolidation of the last two in the Convent:an 
o! June 2, 1934, calls for ratification of ‘‘the present act.’’ 

The term ‘‘final act’’ was used at the Peace Conference at The Heee, 
Juuy 29, 1899, to summarize work which produced three conventions, th ‘ce 
declarations, incorporated as separately signed, and to record related riso- 
lutions, recommendations and voeux which were adopted. The Interia- 
tional American Conferences followed the same practice. and in 1628 
started the custom of signing only the Final Act, which in this series eow- 
sists mostly of resolutions and recommendations on dozens of subjec’s. 
Tae final act Is a compact piece of publicity, not in itself a treaty, thoi vh 
it may contain treaties and some of its contents may be made into treatic..-° 


“3 Preamble and Art. 119 quoted, 2 Brit. and For. State Papers 3. The parties v.-< 
Acstria, France, Great Britain, Portugal, Prussia, Russia, Spain (by accession} . `d 
Sweden. 

5476 Brit. and For. State Papers 4; 3 A.J.LL. Supp. 7 (1909). 

5581 Brit. and For, State Papers 1058. 

°682 ibid 55; 3 A.J.L.L. Supp. 29 (1909). 

5771 U.N. Treaty Series 101. 

5888 Brit. and For. State Papers 36; 92 ibid. 807, and 106 ibid. 848; 198 I N. 
Treaty Series 17. 

“3 See the keen analysis of the legal value of decisions taken at a transitional tt: e, 
in Herbert W. Briggs, ‘‘The Final Act of the London Conference on Germany,” 49 
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The Final Act of the International Health Conference contained the 
arrangement for an interim commission to consolidate the complex of ac- 
tivities pending the coming into force of the Constitution of the World 
Health Organization, July 22, 1946, which it also contained and opened for 
signature. An appropriate use of a final act is exemplified in the one 
drawn up by Switzerland for the Diplomatic Conference for the Establish- 
ment of International Conventions for the Protection of War Victims, 
which contains declarations and resolutions affecting the four conventions 
of August 14, 1949; the conventions were registered, the Final Act being 
submitted and printed with them as a related document.“ On the other 
hand, the Final Act of the parties to the General Agreement on Tariffs 
and Trade, signed at Torquay April 21, 1951, is the operative treaty 
covering inter-state agreements.** A final act is not a treaty unless it, or 
part of it, contains intrinsic evidence that it is so intended.® 

Protocol in its original Greek means literally ‘‘the first glued in’’ and, 
like the table of contents of a modern book, was prepared as a summary 
by scribes for prefixing to manuscripts. A summary of contents or digest, 
with record of when, by whose authority and by whom it was prepared 
was prefixed to public acts as a protocollum, which acquired the quality of 
a certificate of authenticity.°* In Roman and Byzantine civil procedure 
this meaning embraced the whole process of authenticating legal papers 
and proceedings. The word has in it as a result of usage the three ideas 
of a perfecting addition, a summary, and formal identification. In inter- 
national relations these three ideas attach to the word. A protocol may be 
an addition to a treaty, a summary of official proceedings, or a technique 
of the proper manner of doing things, including official etiquette. 

In modern diplomatic parlance, official summaries of sessions of confer- 
ences were called protocols at and after the Congress of Vienna (1815), 
and in a number of instances the protocol of a particular session consti- 





A.J.IL. 148-165 (1955); use of the term is reviewed at pp. 149-152. The London 
decisions were put into formal instruments at Paris, Oct. 23, 1954, T.I.A.S., No. 3425. 

60 The Final Act, 9 U.N. Treaty Series 3; T.LA.S., No. 1561; the Constitution, 14 
U.N. Treaty Series 185; T.I.A.S., No. 1808. 

6175 U.N. Treaty Series 5; the Final Act precedes the conventions registered as Nos. 
970-973. 62142 U.N. Treaty Series 3. 

63 Those on declaration of death of missing persons, April 6, 1950, and road and 
motor transport, Sept. 19, 1949 (119 U.N. Treaty Series 99, and 125 ibid. 3), may be 
studied in this connection. 

64 Derived from Sieur Du Cange, Glossarium mediae et infimae Latinitatis (1657). 
Du Cange cites Justinian’s Novella 40 to show that the protocollum was evidence of 
the good faith of the documents it listed, and a Sicilian quotation of 1352 that a 
protocolized document was a certified one. It was not a depository in which acts were 
kept nor a collection of rejected or falsified documents. In 1304 in France the 
protocollum was synonymous with the chartulary or register of documents. 

85 Leopold Wenger, Institutes of the Roman Law of Civil Procedure, translated 
by Otis H. Fisk (New York, Veritas Press, 1940), pp. 300-301; Hans Niedermeyer, 
Uber antike Protokoll-Literatur (Göttingen, 1918), dealing with proceedings against 
St. Cyprian. 
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‘ted an instrument of treaty character. Later these summaries, iù o» 
verbatim, have been called procés-verbauz in French and minutes in 
Evglish. 

The protocol as a form of treaty is an addition or supplement {o a ` 
wary instrument or to a prior transaction. The Final Protocol conelud is 
the Boxer troubles, Peking, September 7, 1901, was a record of Chira+ 
vempliance with conditions laid down in a note of the Powers of Decem 1 
> 1900. The Protocol for the Pacific Settlement of Internationa. |) ~ 
ydes. Geneva, October 2, 1924, was designed to extend the scope oi 
Articles 13, 15, 16 and 17 of the Covenant of the League of Nati “4. 
Amendments to the Covenant of the League of Nations were ratifi 
o-otocols stemming from Article 26, and the Statute of the Perme 1 
Court of International Justice—a constituent instrument without enari “> 
n ‘ovisions—was covered by a Protocol of Signature reading out of Ait te 
1’. Protocols that stand alone customarily include evidence of the ir “vy 
«o which they are related, though occasionally a protocol may be a conii . | 
ation of a series of documents or stem from a political situation whic. is 
not distinetly identified in its text. The most common use of the prot ol 
s as a subsidiary to a primary instrument for adding to, clarifying, n 
tcepreting or modifying its provisions; so used, it is an integral pari of 
the main instrument. Both protocol and procès-verbal are used to deiz- 
nite the paper which records exchanges of ratifications and the entry ivo 
‘cree of a treaty; unless either is called for in the treaty itself, © y 
would seem to be administratively related documents rather than integral 
parts of the main instrument. 

A Declaration is by nature unilateral and requires assoviation wit) 4 
ce text in order to aequire the essential element of consensus chara: v 
‘wie of a treaty. The numerous declarations apparently standing alene in 
‘Fo records since 1919 are classified below as the accepting instr meri of 
o disjunctive exchange of notes, and other declarations acecptable es 
trcaties are invariably fractional parts of a larger transaction si piv- 
mentary to other treaty instruments. Many treaty provisions ‘‘deelnui =” 
instead of ‘‘agree’’ to terms, and it is often difficult to determine wheter 
th ensuing obligation is several—that is, subject to interpretation by «:¢ 

“i The protocol concerning mediation before war, April 14, 1756, and the one « ` 
co ning inviolability of treaties, Jan. 17, 1871, 46 Brit. and For. Stato Papers 63. `» 
€l ‘bid. 1193, 

A recent use in this sense was made at the Crimean (Yalta) and Potsdam Con 
enc 4 of heads of state, Feb. 4-11, 1945, and July 17-Aug. 1, 1945, on which ‘‘prote °" 
of proceedings’? were issued, including texts of some decisions as well as summari of 
ciler conclusions. The contents of these ‘‘protocols’’ varied from firm decis ons ‘7 Se 
inoomented later, statements of consensus of policy, to outlines of future plan. i 
i. » highly technical task to determine what parts of them should be regard:d >` ' 
mediately binding engagements and what parts are only contingent and tronsticani 
eorclusions of policy-makers. The answer in great part is to be found by tracing »e 
sut -pquent treatment of specifie points. 

c72 Treaties, Conventions, cte., 2006; Foreign Relations, 1901, Appendix. 

i League of Nations, Records of the 5th Assembly, 3d Committee, p. 212 (Ofiri«t 
Journal, Spee. Supp. No. 26). The protocol did not come into force. 
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party—or joint—that is, entailing reciprocal obligations inter se; phrase- 
ology on this point is frequently obscure in the absence of an evident 
quid pro quo. The treaty of April 19, 1839, establishing the neutrality 
of Belgium, violation of which by Germany brought the United Kingdom 
into war, was a several guaranty in the form of a declaration by each of 
the parties. The General Act concerning the Samoan Islands, June 14, 
1899,*° consisted of reciprocal articles, each of which is a joint declaration 
on a particular matter. On the other hand, the treaty on the neutralization 
of Luxembourg, May 11, 1867," though not a declaration, put its status 
‘under the sanction of the collective guaranty of the Powers” and none of 
the others felt bound to act when it was violated by Germany in 1914. 

The three declarations in the Final Act of the Hague Conference, July 
29, 1899,2 prohibiting the dropping of explosives from balloons, use of 
gas and of expanding bullets in war, were collective obligations which each 
party interpreted for itself. They were regarded as rules of law more 
than treaties, and as such followed the precedent of the Declaration of 
Paris, April 16, 1856, on maritime law which became generally accepted.” 
The London Declaration concerning the Laws of Naval Warfare, February 
26, 1909, was an unsuccessful effort to make treaty rules for the projected 
International Prize Court.’* 

Declarations standing alone are more likely to be pronouncements of 
policy expressive of important commitments than formal treaties. The 
Declaration by United Nations of January 1, 1942,5 was indubitably a 
treaty, being an alliance of which the signatories were severally opposed to 
the parties to the Axis Pact of September 27, 1940, and acceptance of it was 
a condition of original membership in the United Nations. The American- 
British-Canadian Declaration on Atomic Energy of November 15, 1945,78 
has promissory characteristics of a treaty. The ministers of several Ameri- 
can states signed a declaration on immigration at Montevideo, February 3, 
1939," which approved clauses of a convention to be signed later; this 
declaration appears to be a preliminary or provisional agreement. For the 
most part declarations are executive statements related to the treaty struc- 
ture rather than a part of it, but very likely to be the basis of treaty instru- 
ments, or to indicate attitude toward a decision.”® 

6927 Brit. and For. State Papers 1000. 

702 Malloy, Treaties, Conventions, ete. 1576, 

7157 Brit. and For. State Papers 32; 3 A.J.I.L. Supp. 118 (1909). 

7291 Brit. and For. Papers 1011, 1014, 1017. 

7346 Brit. and For. State Papers 26. By 1907 all states except the United States, 
Bolivia, Uruguay and Venezuela had accepted it. The United States assented to its 
application later; for its initial position, see 5 Moore, Digest of International Law 195. 

74 Malloy, Treaties, Conventions, etc., Supp. 1918, p. 266 (Sen. Doc. 1063, 62d Cong., 
3d Sess.; Cong. Vol. 6350); Foreign Relations, 1909, p. 318. 

78 204 L.N. Treaty Series 386, where the Axis Pact is printed as an annex in a text 
registered by the United Kingdom that was surely not certified as an official original. 

763 U.N. Treaty Series 123. 

778 Hudson, International Legislation 267. 

78 The declaration on problems of common interest by the presidents in connection 
with the American-French lend-lease settlement, May 28, 1946 (84 U.N. Treaty Series 
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The Agreement Group 


Agreement (accord, arrangement; Vereinbarung, Abkommen, oerein 
kominen) is a treaty which deals reciprocally with a specific matter, us: alk 
a concrete subject not fraught with political elements and therefore uo 
too diftieult to adjust. The word gives trouble because, as a meetins o 
uunds, it is loosely used of all kinds of treaties and of their parts, anc 
because it covers many types of documents which are also given par ic da 
vames, and which are not treaties. The French and German versions rh 
iidicate the variety of use, and the deviations do not stop here. At I'as 
a dozen of the lesser-used names listed in the table may appear syucny 
nously as agreements. ‘‘Provisional or interim agreement”’ is the ccs ‘a 
lent of ‘‘modus vivendi,” which may be expressed as ‘‘agreeme nt “vo 
modus vivendi.’ These choices of language do not affect the quality o 
a document as a treaty, but they do contribute to the impression that, n:oa 
ing treaties is an imprecise art.”® 

Agreement as the name of a specific type of treaty describes a sirek 
instrument in the general form of the treaty, differing from a conven‘ ia 
in that it deals with a narrower or less permanent subject matier 
Whether the agreement is bilateral or multilateral, the form is flexible -uc 
reflects the importance of the subject to the parties. Agreements may 0: 
intergovernmental or interdepartmental and appear with or without pre 
ambles, which are customarily used if the negotiators act under pover 
inherent in their capacity as ambassadors, ministers or delegates. hx 
parties are governments or their departments. The contents (narro/io’ 
o” an agreement are limited in scope, focused on a single objective. Pio 
executive authority to conclude an agreement exists in many states, so inat 
ratification may not be required by all parties. Entry into foree fo: ¢ 
party by signature, acceptance or accession is common. Agreements v1") 
in their formal characteristics mostly in relation to the status of iheir 
makers, who range from secretaries of foreign relations, diplomatie otic rs 
foreign office personnel to government departmental officials. 

In addition to agreements co nomine the following are considered kerc 
as reciprocal types of agreements, less formal, more restricted in s ih‘ect 
matter, but still concluded under adequate powers: accord, arranecm ut 
compromis, exchange of notes (disjunctive exchange of notes, optical 
rlause), modus vivendi, agreed minutes, procès-verbal, memorandum. -n 
derstanding. 

Accord seems to get into English because the French word is not trens 
lcted as its equivalent, agreement. (The French agrément is exclusi oiy 
used as the consent to accepting a diplomat.) 








59; T.LA.S., No. 1928), and the joint policy declaration concerning the ‘45 .:. 
Avunistice, July 27, 1953, by the governments of the participating United Notow 
Members (4 U. S. Treaties 230; T.I.A.S., No. 2781) illustrate the two types. 

79 The Department of State uses a title ‘‘agreement effected by exchango of not: .?? 
v."ich item is certified to the United Nations Secretariat as an ‘‘exchange of not: 
ccnstituting an agrcement,’’ each note being separately certified, and the latter ‘ale 
ts uged in the Treaty Series. 
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Arrangement, also French as well as English, is invariably a document 
of less moment, usually of less duration, than an agreement. 

Compromis (special agreement) defines the question to be arbitrated by 
a tribunal set up for the particular issue or established by a separate treaty. 

Exchange of notes is the most flexible form of treaty, and recently of 
increasingly extensive use as a device to record routine agreement upon all 
kinds of transactions. The exchange consists of an offer and an acceptance. 
The participants are usually the ministers of foreign affairs, or their 
deputies, and the heads of diplomatic missions acting in virtue of powers 
inherent in their offices.** It is a bipartite document; either piece may 
be a formal diplomatic note, a letter, message, memorandum or aide- 
mémoire signed or initialed, or an unsigned note verbale, with or without 
seals. The offering instrument contains a text of the proposed agreement 
and the acceptance invariably repeats it verbatim, with assent. Seldom 
does the offer cover a single-text agreement for acceptance.**? Exchanges 
of notes are used mostly to keep foreign office transactions running 
smoothly in a time when the recurrence of administrative situations, over- 
turn of personnel and pressure of business make it inadvisable to leave 
adjusted points disseminated in correspondence files. They very seldom 
require ratification by any state and are ordinarily in force when the offer 
is accepted. Though superficially of ‘‘minor importance” ® as dealing 
with minor precise and even transitory points in relations between states, 
they may deal with subjects of significance or economic magnitude,®™ and 
may have important political effects or repercussions.” The desire to 


80 Arthur J. Balfour, in a draft which he first called a treaty, substituted ‘‘arrange- 
ment’? so as to be ‘‘deliberately vague’? concerning the significance of his proposal, 
which was to find a satisfactory way to abrogate and supersede the Anglo-Japanese 
alliance of July 18, 1911, at the Washington Conference of 1921-1922. Foreign 
Relations, 1922, Vol. IT, p. 2. 

81 Exchanges of notes in these days are often made by departmental heads or agents 
outside of the foreign office, but still officials of the executive branch of government. 
Since none of them do—or ought to—act without powers issued either by the head 
of state or the minister for foreign affairs, the distinction of international ‘‘inter- 
departmental’? agreements now in use seems to be unnecessary. The term ‘‘intergov- 
ernmental’’ to distinguish between treaties between heads of state and those not so 
designated, for the same reason of the existence of adequate powers, likewise seems 
to be of doubtful utility. 

82 Chile-Norway, April 30, July 27, 1923, 33 L.N. Treaty Series 249; Belgium and 
Great Britain, Money Orders, Feb. 18, 1925, 33 ibid. 341. 

83 Sir Ernest Satow, A Guide to Diplomatic Practice 379 (3d ed.). 

s4 Much of the funds appropriated by the United States for economic co-operation, 
mutual security and technical assistance has been allocated by exchange of notes. 

A property transfer and territorial assignment of large size were effected by the 
exchange of notes of Sept. 2, 1940, by which the United States turned over 50 destroyers 
to the United Kingdom for a series of bases in the Western Hemisphere, Exec. Agr. Ser., 
No. 181, 54 Stat. 2405; 203 L.N. Treaty Series 201; an agreement of March 27, 1941, 
implemented those notes, 55 Stat. 1560, Exec. Agr. Ser., No. 235, 204 L.N. Treaty 
Series 15; further, T.I.A.8., Nos. 1717, 1809, 1933, 1985, 2105. 

85 The Rush-Bagot agreement of July 28/29, 1817, concerning naval vessels on the 


ted 
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sitle with precision much of the detail of international relations lus cn 
coarsged the use since 1920 of the exchange of notes, and its informa e'ar 
əvter has facilitated making casual and short-lived deceisions.’® lis siria 
a~ a form of treaty has not been questioned.®’ 

The separate exchange of notes is a relatively new phenonenon, bit or 
: whonge of notes subsidiary, additional or complementary to a more J: a 
“ve of treaty is an old form. Because of their relationship io it. i cs 
. whonges are integral parts of the main instrument, constituting with i: 


~ ngle transaction." Jt may happen that subsequent changes in ao b 
“:str ment within the executive authority will be determined ty ce x 
-ianeve of notes. Ministerial management of a treaty strueture inves i; 
u-vession, renewal, extension, prolongation and termination of a tr: i 


srnetimes effected by exchange of notes having binding force as ap, e 
t ons of terms of the main instrument; they are not always publisn-- 
None of these uses involves a status different from that of the main ins v 
rent which they supplement. 

Dis,;unctive exchange of notes describes a kind of transaction whin ia 


( veat Lakes still lives and has vitally affected policy on a continent, 1 Malloy, Tavi ties 
Conventions, ete. 628; revisionary exchanges of notes, 1939-46, T.LA.S., No 189» 
British establishment of diplomatic relations with the Soviet Union, Dee. 221, 
J. K. Treaty Series, No. 2 (1930), 99 L.N. Treaty Series 61; U. S. estoblim:o ¢ 
« plomatic relations with the Soviet Union, Nov. 16, 1933, European and ibrtish  » 
wonwealth Series 2; British agreement with Germany on naval armament, Jaus -e 

1435, U. K. Treaty Series, No. 22 (1935), 161 L.N. Treaty Series 9. 
8J. L. Weinstein, ‘‘ Exchanges of Notes,’’ 29 British Year Book of Iutcenit sao 
Unw 205-226 (1952), comprehensively deals with the form, with full refercnees to ac 
:-veei of the subject. He found 1,078 exchanges of notes in the 4834 insttus at 
li-hed in the 205 volumes of the League of Nations Treaty Seric:. 
"Weinstein (loc. cit, 222-223) examined 35 court cases, all of which ‘bev < 
v hroges of notes as being within the category of treaties.’”? Harvard Reson: a 
Tterrational Law, Law of Treaties, did not include exchanges of notes iu its «ref 
because its procedural provisions would not apply to them, but it asserted thet ** m 


yaestionably, agreements concluded in this form have the juridical f reo nnd. Ti o 
i .aties as the term is usually understood.’’? 29 A.J.LL. Supp. 698 (1935 . 

Seo the serics of notes with the Treaty of Friendship and Cocpermtion it ve 
eee and the United States, March 2, 1936, Treaty Series, No. 945, 53 Sta. -97 
\ more complex instance are the transactions of May 26, 1952, and Oet X, 5! 


istminating the occupation regime in the Federal Republic of Germany, whieh ca v-e 
2) exchanges of notes, declarations, and understandings. U. S. Senvte, Exces, Uo sn 

83d Cong., 2d Sess, pp. 93-169; T.LA.S., No. 3425. 

‘Sse the agreemcnts effected by exchange of notes to bring agreements on eoo ti 
‘) opcration into harmony with Publice Law 47, 81st Cong. (1 U. S. Troetk: Jis > 
151-157), with Denmark, France, Iceland, Ireland, Italy, Luxembourg, Norway, 8 œ 
cnd the United Kingdom, T.LA.S., Nos. 2022, 20238, 2026, 2027, 2028, 2030, 2032, . 34 
2036, Instruments amending, modifying or interpreting treaties that have been 3 pis 
‘ered aro customarily published in annexes to the League of Nations and United N: on 
‘Treaty Series under the registration number of the main instrument. Ths peot’ 

necially with respect to multilateral conventions, provides a reliable mons o a 

t rmining the current status of the main instrument. 

0 Publication of these documents in the annexes of the United Nations Treaty 5. +- 
however, tends to increase. 
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come into vogue since 1919. It consists of a treaty provision which consti- 
tutes a direct offer that is accepted subsequently and separately by a state 
in a declaration or notification, the two creating a bilateral or multilateral 
treaty obligation as the case may be. The best known and most used 
example is the process of accepting compulsory jurisdiction of the Inter- 
national Court of Justice. Article 36(2) of the Statute lays down con- 
ditions under which such jurisdiction may be accepted by unilateral 
declaration of its parties. An optional clause for that purpose was an- 
nexed to the Protocol of Signature of the Statute, December 16, 1920, 
but declarations since 1945 are made to Article 36(2) of the Statute; in 
both cases the unilateral declarations, mutatis mutandis, established multi- 
lateral obligations.*t Committee IV/2 at the San Francisco Conference 
reported that ‘‘unilateral engagements of an international character which 
have been accepted by the state in whose favor such an engagement has 
been entered into’’ are agreements within the meaning of Article 102 of 
the Charter.*? The treaties of the Paris Peace Conference began a practice 
of giving victorious states a right to designate by notification which treaties 
suspended by war they wished to revive; the authorizing articles and the 
notifications constitute disjunctive bilateral exchanges of notes.” The 
declarations of states admitted to the United Nations, ‘‘which accept the 
obligations contained in the present Charter,’’ with Article 4, constitute 
disjunctive bilateral exchanges with the United Nations which are multi- 
lateral with respect to the other Members.” 

Decisions made by an organ of the League of Nations or the United 
Nations, pursuant to a treaty provision, and their acceptance by a state, 
constitute a second type of disjunctive exchange of notes. Article 93(2) 
of the Charter provides that non-members of the United Nations may be- 
come parties to the Statute of the International Court of Justice ‘‘on 
conditions to be determined in each case by the General Assembly’’; the 


91 More than 100 declarations accepting compulsory jurisdiction have been made and 
registered in both League of Nations and United Nations Treaty Series. 

92 United Nations Conference on International Organization, Documents, Vol. 13, p. 
705; Selected Documents, p. 877 (State Dept. Pub. 2490). 

98 The treaties of the Paris Peace Conference, 1919-20: Germany, Art. 289; Austria, 
Art. 241; Bulgaria, Art. 168; Hungary, Art. 224; the Paris treaties of Feb. 10, 1947: 
Bulgaria, Art. 8; Finland, Art. 12; Hungary, Art. 10; Italy, Art. 44; Rumania, Art. 
40; Japan, Sept. 8, 1951, Art. 7. 

Notes of acceptance have been registered: 5 L.N. Treaty Series 380; 26 U.N. Treaty 
Series 103-119; 29 ibid. 101; 48 ibid. 9; 67 ibid. 153, 157; 98 ibid. 21; 104 ibid. 
25-118. The 1947 and 1951 treaties prescribe registration. Revivals are usually by 
name, with citation to the text. The United Kingdom in its notification to Italy 
(104 U.N. Treaty Series 41) printed, and so registered, the texts of 9 treaties dated 
1873-1911. 

94 The declaration is contained in the application and the applicant is a Member 
from the date of the General Assembly’s decision. In the United Nations Treaty Series 
the declarations are printed as follows: Afghanistan, Vol. 1, p. 39; Burma, 15 ibid. 3; 
Iceland, 1 ibid. 41; Indonesia, 71 ibid. 153; Israel, 35 ibid. 53; Pakistan, 8 ibid. 57; 
Sweden, 1 ibid. 43; Thailand, ibid. 47; Yemen, 8 ibid. 59; reg. nos. 3043-3055, 3155, 
3727. 
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sate incorporates the conditions in its accession to the Statute.” Artele 
35/2) of the Statute, providing that the Security Council shall Jay doewn 
conditions under which the International Court of Justice shall be oven 
to non-member states, was made effective by a resolution of October 15. 
19-46, and accepted by several states.°° 

A variation developed from the investment by treaty of the Courci' of 
to League of Nations with supervision over minorities in 13 new stetes 
ov areas. The Council took the assignment as a general mandate, and wien 
bania, Estonia, Iraq, Latvia and Lithuania were admitted as Memb-rs 
o` the League, had them make declarations which it pronounced to ne 
‘obligations of international concern.’’ 97 

identification of these provisions, declarations and notifications as : `s 
Juaetive exchanges of notes assimilates to the standard system of fre o*y 
Yorms what have hitherto appeared to be diplomatie oddities, though ıı 
duhitably creatine legal obligations. 

Procès-verbal, as well as its English equivalent, agreed minutes, oe 
vasionally gets attached to a document of treaty quality. In legal Freeh 
t defines the digest of a process for court record. Internationally the ferm 
«s most used for ministerial acts such as the record of exchange of ratifiva- 
‘ions of treaties, a procedural paper. When used separately, it identi‘ies 
av agreement modifying or perfecting a previous transaction. 

Modus vivendi, provisional, preliminary or interim agreement or arranye- 
ment, is less used than formerly, for exchanges of notes are popular “or 
taring care of temporary situations that require current definition. Tais 
‘orm of treaty looks toward a settlement of its subject either by pre- 
onving for it or laying down its groundwork; if the matter has been ¢ m- 

‘oversial, the modus vivendi usually means what it says, namely, toat 
‘+ parties have found, or are on the way to finding, a method of tiv ee 
«a ther with the problem.%® 


“5 Switzerland, Liechtenstein, San Marino and Japan have deposited instrume ity se 
voting such resolutions. 7 U.N. Treaty Series 111; 51 ibid. 115; rez. noa. 2495 >al 
2a: 

"8 I.C.J. Yearbook, 1955-1956, p. 32. The general declarations of Cambodia, Coy cu, 
“inland, Italy and Laos were superseded by automatic accession to the Statity on 
thir admission to the United Nations Dee. 14, 1955. Declarations continue fo. he 
“~ deral Republic of Germany, the Republie of Vietnam, and Japan, which was ob it: tod 
‘uo act by Art. 22 of the Treaty of Peace of Sept. 8, 1951, until it acecpted the St" ote 
\nril 2, 1954. The League of Nations resolution was adopted May 17, 1922. 

“7 Denys P. Myers, Handbook of the League of Nations, 1920-1935, p. 124. 

“+The procès-verbaux, Nov. 17, 1937, modifying the Conventions on Transport of 
x1 sengers and Goods, 7 Hudson, International Legislation 893, 896; the procès we val 

ith Switzerland on the legal status of the International Labor Organization a tir 
dissolution of the League of Nations, 15 U.N. Treaty Series 377; agreed mimtc of 
ths Mixed Commission of Norway and the Occupied Zones of Germany, Feb. 14 17, 
‘949, 30 ibid. 137. 

“© See the modus vivendi, 1888-1907, between Great Britain and the Uniled St: iss 
on fisheries matters, 1 Malloy, Treaties 738, 748, 760, 805, 811, 833; interim array se 
m nts, San Francisco, June 26, 1945, Exec. Agr. Ser., No. 461; modus vivendi, Belgi x 
iumxemhourg Economie Union and Turkey, March 12, 1947, 37 U.N. Treaty Series * 21. 


r 
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Memoranda of agreement and understandings are seldom used separately 
from other forms. If, however, a clarification or alteration of a previously 
concluded instrument is desired, either form may be reciprocally executed 
for the purpose. Both are more used in treaty practice in the unilateral 
form. 

Regulations defining treatment of certain phases of the subjects were 
from the beginning of the systems annexed to the conventions setting up 
the Universal Postal Union and the International Telegraphic Union. 
The regulations in some instances became revisable by an executive body 
subordinate to the plenary conferences. The Paris Convention for the 
Regulation of Aerial Navigation, October 13, 1919,1° set up the Interna- 
tional Commission for Air Navigation which was given power to amend the 
provisions of Annexes A-G (Article 34c) in order that these regulations 
of air navigation might be kept current with technical development. The 
International Telecommunication Convention of Madrid, December 9, 
1932,1% reorganized this field and confined the convention to the constituent 
provisions. of the Telecommunication Union, ‘‘completed’’ by Telegraph, 
Telephone, and General and Additional Radio Regulations, which were 
subject to revision by ‘‘administrative’’ conferences of signatories of each; 
whereas the convention could be revised only by a ‘‘eonference of pleni- 
potentiaries’’ which had ratified it. Each regulation sets up a technical 
consulting committee operating under its own ‘‘internal regulations.’’ 
In the World Health Organization 1°? the Health Assembly (Articles 21, 
22) can convert the provisions of treaties in force or other international 
acts into regulations that come into force for members which do not reject 
them within specified periods. This device is an effort to keep abreast of 
technical advances in sanitary and quarantine requirements, nomenclature 
of diseases, causes of death, and public health practices, international 
standards with respect to diagnostic procedures, safety, purity and potency 
of biological, pharmaceutical and similar products, and their advertising 
and labeling. 

Rules were part of early commercial treaties with China and other Far 
East countries used to establish common premises between the parties. 
Documents so designated have also been used with multilateral instruments 
but not separately. 

The other terms in the table, unusual in treaty nomenclature, require 
no explanation as to meaning and are generally derived from ordinary 


1003 Treaties, Conventions, etc. 3768; 11 L.N. Treaty Series 173. 

1014 Treaties, Conventions, etc. 5379; revised Oct. 2, 1947, T.I.A.S., No. 1901, and 
Dee. 22, 1952, ibid., No. 3266. The United States is a party to the General Radio 
(Treaty Series, No. 948) and Telegraph (1949 revision, T.I.A.S., No, 2175; 2 U. 8. 
Treaties 17) Regulations. The regulations have not been registered. ; 

The Congress of the World Meteorological Organization (Art. 7e) can adopt regula- 
tions covering meteorological practices and procedures. T.I.A.S., No. 2052; 1 U. 8S. 
Treaties 281. 

102 T.T.A.8., No. 1808; 14 U.N. Treaty Series 185. 

108 66 ibid. 25; the sanitary and quarantine regulations are also in force, reg. no. 2303. 
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practice or are simply descriptive of a particular document. It was a 
compact of friendship and commerce that Matthew C. Perry chose to moke 
in 1854 with the Lew Chew (Ryukyu) Islands.” The King of France 
made loan contracts in 1782 and 1783 with the then 13 States of the 
United States.” Leases have appeared as separate instruments, but ordi- 
narily have been preceded by a convention or agreement concerning the 
orea affected.: Other terms that have been used have been attached to 
subsidiary instruments, and reflect the varied nature of treaty transactions 
ond the circumstances in which they are concluded. Of this character ihe 
following are recorded in the table: additional articles, code, communiq.ié, 
instrument, measures, modification, plan, provisions, recommendation, reso- 
Intion, scheme. 

Armistice has entered the diplomatic area from the military sector. 
The Hague Conventions of 1899 and 1907 concerning the Laws and Custos 
of War on Land?” brought the military rules of international law within 
the purview of foreign offices, and their stipulation of the content of the 
general armistice included political and economic provisions. The eurrcnt 
form of the general armistice has ‘‘in effect rendered the preliminarics of 
peace obsolete,’’*°* for modern communications make it possible for it to 
be negotiated under instructions of executive authority by military and 
political representatives equipped with powers. The treaty status of ise 
armistice is transitional. The European Advisory Commission worked out 
an armistice for Germany which the United States, the United Kingdo n, 
the Soviet Union and France approved in September, 1944; but an ‘‘Act 
of Military Surrender’’ was improvised for signing May 8, 1945. The 
approved ‘‘armistice’’? was revised into the ‘‘Declaration Regarding ine 
Defeat of Germany,” June 5, 1945.2° The United States publisl.es 
arnuistices in its regular Treaty Series, as does Canada, but the United 
Kingdom publishes them only as Command State Papers. The United 
States put three of the six instruments of 1944-1945 in the United Nations 
Treaty Series and Canada one.1?° The League of Nations and the United 
Nations have registered armistices made directly under their auspices." 


101] Malloy, Treaties 1048. 105 Ibid. 483, 487. 

16 An agreement for the lease of coaling stations from Cuba in February, 193, 
preceded the formal lease in July (ibid. 358, 360). Between 1897 and 1915 some 16 
instances of leased territory occurred. Institut Intermédiaire International, Répertoire 
général des traités, index Bail. 

1072 Malloy, Treaties 2042 and 2054; 2269 at 2287, 

103 Howard S. Levie, ‘‘The Nature and Scope of the Armistice Agreement,’’ 50 
A.J.I.L. 880-906 (1956) at 884, 901, and 906, where the provisions of the new L:w 
of Land Warfare are cited. 

129 68 U.N. Treaty Series 189; T.I.A.S., No. 1520. The Act of Military Surrenier is 
Exce. Agr. Ber., No. 502. 

110 Bulgarian and Hungarian armistice agreements and the Japanese instrument of 
surrender, 123 U.N. Treaty Series 223, 140 ibid. 397, 139 ibid. 387. Canada filed aud 
recorded one protocol of the Finnish armistice and registered another, 45 U.N. Trenty 
Series 125, 311. 

111 The armistice between Lithuania and Poland, Nov. 29, 1920, made under the 
auspices of the League of Nations Military Commission of Control, 9 L.N. Treaty 
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II. WHat a Treaty 1s Nor 


Policy in international relations is the attitude or position which a state 
is able to take, in pursuit of national interests, toward the attitude or 
position of other states on matters of their common concern. It is mani- 
fested in some form or degree in every transaction between states. It is 
fluid and fluctuates in response to internal and external conditions, events 
and the general pattern of international relations. The conductors of 
foreign policy constantly seek to make their national attitudes or positions 
definite and stable by invoking rules of international law or by formulating 
aspects of policy in treaties. Subjection to the rules is facilitated by the 
existence of multilateral standards such as those expressed in the Charter 
of the United Nations. 

The International Court of Justice, in reviewing the actions of states 
in cases brought before it pursuant to Article 38 of the Statute, determines 
legal obligation, whether derived from customary law or treaties. It is an 
essential preoccupation of the Court to distinguish between what the con- 
ductors of foreign relations reserve for application of their political dis- 
eretion and what they have advanced to the stage of control by law or 
treaty. 

It is proposed here to examine the dividing line between legal rights and 
obligations assumed by states as a mere function of policy and those which 
are intended to be of treaty status. While both treaties and firm decisions 
other than treaties originate in policy, it must be borne in mind that, once 
determined, they both become passive elements in foreign relations, whereas 
policy is ever active, debatable, controversial. Moreover, a treaty is always 
a record of where a state is, not where it is going, for the treaty records 
what, at a given time, it was possible to agree to; a treaty is a foundation 
on which policy may build new relations which the treaty itself does not 
ereate.*?* 

The operation of policy by the conductors of foreign relations is designed 
to produce nationally satisfactory situations vis-a-vis other states. It 
constantly produces fixed and semi-fixed points. An incident is resolved 
and a useful precedent is established for application to a subsequent like 
occurrence. Study of a question may yield a clause that meets an un- 
fulfilled need and can be earmarked for future use. Conditions or events 
may dictate issuance of statements outlining aims or a course of action 
which embody items of agreement. Negotiations produce consensual points 
closely related to active policy matters. The journalists and the working 
diplomats have acquired habits of telling the world about anything that 
even looks like a meeting of minds; it is a nice question which of them does 


Series 64. The four 1949 Armistices between Israel and Egypt, Lebanon, Jordan and 
Syria respectively, effected through United Nations mediation, were registered ex officio, 
42 U.N. Treaty Series 251-327. The Korean Armistice of July 27, 1953, technically 
made between the Commander-in-Chief, United Nations Command, and the commanders 
of the ‘‘Korean People’s Army and the Chinese People’s Volunteers,’? remains in 
U.N. Does. 8/3079 and A/2431. 

112 Less definitely and confidently the same may be said of political decisions other 
than treaties. 
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the more damage in over-exciting expectations. Nevertheless, there sre 
constant outgivings in the operation of policy that are apparently forrial 
or fixed decisions, in addition to the steady production of actual treat ss. 

Until points determined in the operation of policy are negotiated io 
treaties, they are elements of political action, subject to all the vicissituc'cs 
cf unresolved international questions. They are politically interpreted 
ri, i? legal quality is at issue, law is applied by counsel for a client, sot 
by a judge. The art of the possible is not the legal art. When, howevr, 
peliey has matured a matter or a point for stable decision and has embod; ~i 
tn. formulated decisions in a treaty, this consensus of the parties inve 'j- 
ably accepts the instrument as a firm rule of conduct and applies judi <] 
rales of interpretation to it. 

The only way to distinguish between treaties and decisions of states ic .» 
than treaties is to gauge the document by the characteristics inherent i: a 
trcaty. The court’s primary test of a document is whether it is lega iy 
binding; if it purports to be a treaty, it is proved against treaty definitious. 
Registration of an instrumcnt under the Covenant showed that the rce- 
istrant held it to be ‘‘binding’’ and registration is a prima facie indication 
thet the document is a treaty or agreement.’#* The editing of national 
enllections of treaties is not conclusive evidence that all instruments ecs- 
tained in them are treaties or that all treaties are included. 

The frame of reference for indicating what is not a treaty is summarized 
from Sir Gerald G. Fitzmaurice’s Report on the Law of Treaties: A treaty 
is a formally agreed instrument concluded and brought into fore: vy 
authorized executive agents of entities (states or international organis- 
tous) ‘fwhich are subjects of international law possessed of internat oral 
pe sonality and treaty-making capacity, and intended to create rights and 
o vizations, or establish relations, governed by international law.” 1° Per- 
hans the most decisive criterion is executive authorization by full or other 
powers, 

The instruments described below are not to be rated as treaties or agre>- 
meats because they do not conform with the requisite criteria, though sts- 
ject to rules of international law.” 


1.5 Lauterpacht (Report, U.N. Doc. A/CN.4/87, p. 4) proposed that ‘‘in the abs:1 - 
of cvidence to the contrary,’’ registered instruments should be deemed to ercaic “‘lepal 
riguts and obligations.’’ 

The Sceretariat, in its monthly Statement of Treaties and International Agrcome . 
Royistered or Filed and Recorded (ST/LEG/Ser.A/105), says it accepts the positi a 
of the Member State submitting an instrument ‘‘that so far as the party is conewn '! 
tke instrument is a treaty or international agreement within the meaning of Art. 102 7? 
Registration ‘‘does uot imply a judgment by the Sceretariat on the nature of t'e 
instrument, the status of the party, or any similar question.’’? The Seccretarict und: r 
stands ‘‘that its action does not confer on the instrument the status of a treaty or 
international agreement if it does not already have that status and does not corfer on s 
porty a status which it does not otherwise have.’’ 

114 Seo use of ‘international acts’? in United States volumes, under Art, above. 

1.5 Art. 2 modified by Arts. 9 and 13, U.N. Doe. A/CN.4/101. 

1 6 The subject, but not the phrasing, of the items is attributed to David Hint - 
Milor, Treaties and Other International Acts of the United States of America, Plon 
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“‘Unperfected treaties’? are those which have not gone into force and 
are not pending. Bilateral texts are historical; ™" multilateral texts 
usually have gone into force between other signatories. +8 

A treaty signed but not yet ratified is not legally binding, being con- 
eluded but not yet in force. Those who wish can call it morally binding. 
The Permanent Court of International Justice observed that, in the period 
between signing and entry into force of an instrument, the signatory, 
though not obliged to act in accordance with its terms, should not act 
contrary to the intendments of such instrument.*** 

Technical arrangements made pursuant to or confirmed by political 
agreements, especially if originating with or entrusted to governmental 
authorities outside of the foreign relations department, if not optionally 
made a part of the agreements, are not international agreements.’”° 

Unilateral acts which authorize or establish relations with foreign states, 
including papers relating to recognition of a state or government and those 
relating to the establishment and maintenance of diplomatie intercourse, 
as well as those which establish a relation by means of national statutory 
or other action, are not treaties.122 Unilateral declarations, ete., which 


of the Edition, Vol. I, pp. 3-14; Harvard Research, Law of Treaties, loc. cit. 710-722; 
5 Repertory of United Nations Practice, Art. 102, pars. 22-28. 

117 A Convention on Pacific Sockeye Salmon Fisheries of Sept 2, 1919 (Foreign 
Relations, 1919, Vol. I, p. 229) failed; others of May 25, 1920, and March 27, 1929 
(ibid. 1920, Vol. I, p. 387, and 1929, Vol. TI, p. 55) were followed by the Convention 
with Canada of May 26, 1930, which went into force July 28, 1937, Treaty Series, No. 
918; 50 Stat. 1355; 184 L.N. Treaty Series 305. 

118 The Treaty of Peace with Germany, Versailles, June 28, 1919, went into force for 
all signatories except China, Ecuador, the Hedjaz and the United States. 

119 In the Mavrommatis Jerusalem Concessions Case the Permanent Court of Inter- 
national Justice, asserting that there were precedents for the point, said that the 
parties had conducted their negotiations ‘‘on the basis of Protocol XII’? since its 
signature, the applicant not being under ‘‘an immediate obligation to conform to these 
provisions.’’ Ser. A, No. 5, pp. 31, 32, 34, 35; 1 Hudson, World Court Reports 316, 
317, 319. The concession was examined under the provisions of the Palestine Mandate, 
July 24, 1922, as complemented by the Protocol, signed July 24, 1923 (28 L.N. Treaty 
Series 203), which was not in force during the negotiations. 

120 This position existed in the League of Nations. Notes of Sept 10 and 15, 1920, 
between Belgium and France, which confirmed a military understanding of Sept. 7, 
were registered under Art. 18 of the Covenant, 2 L.N. Treaty Series 128. An agitation 
arose for registration of the military understanding, which was not presented. An 
Advisory Committee of Jurists proposed certain amendments to the Covenant, but they 
were not approved by the Assembly. The military understanding remained secret, 
subject to revision, which last occurred March 6, 1936. The United Kingdom on 
Feb. 26, 1921, informed the Secretary General that in its opinion certain financial 
agreements were not registrable as treaties (Official Journal, 1921, p. 224). Harvard 
Research, Law of Treaties, loc. cit. 913; Foreign Relations, The Paris Peace Conference, 
1919, Vol. XIII, p. 138 (The Treaty of Versailles and After, State Dept. Publication 
2724 or 2757). 

121 Acts of Congress and Presidential proclamations in the United States have had 
the effect of establishing the equivalent of treaty relations in some fields where the 
Government was not ready to conclude treaties. An instance is the evolution of a 
British Order in Council, Jan. 9, 1863, on the ‘‘rules of the road at sea’? into the 
regulations of the Conventions on Safety of Life at Sea, May 23, 1929, and June 10, 
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cau be identified as parts of the ‘‘disjunctive exchange of notes’’ described 
above are excepted. 

Legislation of two or more states which is reciprocally complemen: y 
and which establishes an international relation constitutes an international 
ect. not strictly a treaty.!?? 

Diplomatie correspondence resulting in a consensus which is not formal- 
72 ia an exchange of notes or other treaty form is not prima facie a 
treaty. Politically it may acquire a pseudo-treaty status or remain a fixed 
pcint of international policy.” 

Territorial acquisition or loss is a primary subject for regulation by 
treaty, but it is not exclusively so and it is not practicable in all cases co set 
forth specific instruments adequately recording the legal obligations ‘** 
1948 (4 Treaties, Conventions, etc. 51384; 136 L.N. Treaty Series 81; T.I.A.S., No. 
2495; 3 U. S. Treaties 3450; 164 U.N. Treaty Series 113; 1948 regulations, T.LAS., 
No. 2899, 4 U. S. Treaties 2956). The original rules were revised at two ecnferenecs 
in 1884 and 1889 and were made internationally effective for many ycars by natio ial 
enactment. The United States enacted the Revised International Rules and Regulations 
for Preventing Collisions at Sea verbatim on March 3, 1885 (23 Stat. 438,, bui trey 
were not concurrently in force between states until July 1, 1897 (29 Stat. 885), ond 
were not put into treaty form until a generation later. 

Presidential proclamations have declared a statute of Congress operative or not 
operative as to a particular country. Miller, op. cit. 139-156, gives a list of proclaraa- 
tions affecting foreign relations 1793-1931, and classifies them under 20 headin:a, 
ibid. 157-173. Several have become treaty subjects. Copyright, long handled by 
proclamation, is also covered by the Universal Copyright Convention (Treaties in Forre, 
1955, pp. 227-234). Ship loadlines (46 U.S.C. sees. 85d, 88d) are now subject of the 
coryention of July 5, 1930, 135 L.N. Treaty Series 301; 4 Treaties, Conventions, <te, 
5287, 5348. Reciprocal vessel inspection (46 U.S.C. sec. 362), tonnage dues (ibid. 
se, 141) and tonnage measurement (ibid. see. 81) are arranged both by national 
reciprocal action and by treaty. 

-22 Annexation of Texas to the United States was the object of a treaty sigred 
April 12, 1844, which was rejected by the Senate and thus became an ‘‘unperfceted 
treaty.’’ President Tyler recommended that its terms be adopted by an ‘fact to be 
perfected and made binding on the two countries.’? Congress on March 1, 1845, adopied 
a Joint Resolution calling for annexation and giving the President the option of doing 
it by treaty ‘‘or by articles to be submitted to the two Houses of Congress.'’? Tenas 
responded by a Joint Resolution of its Congress and an Ordinance of a Ccnvention, 
dated June 23 and July 4, 1845. President Polk in his message of Dec. 2, 1845, calied 
these documents ‘‘the compact of their union,’? and Congress by Joint Resolution on 
Dec. 29, 1845, admitted Texas as a State. 4 Miller, op. cit. 689-739. 

123 An instance is the China ‘‘Open Door’? correspondence in 1899-1900 by ihe 
United States with France, Germany, Great Britain, Italy, Japan and Fussin. 1 
Malloy, Treaties 244-260. This has much the appearance of exchanges of noi-s, 
varying in responsive identity. Secretary of State John Hay on March 26, 1900, 'n 
formed the other states that he regarded the undertaking as final, but none confirm ‘A 
that conclusion, 

124 Neither ownership nor boundaries of territory can be determined solely by trooty 
instruments in some parts of the world or in all cases. It would be desirable if all 
boundaries were specifically described in forma] treaties, but many of them rest on the 
evidence of assembled data not processed into an agreement. 1 Miller, op. cit. 9, 
refers to the Island of Navassa, site of a lighthouse, the ownership of which would 
require a monograph to record; citing the review of the documents in Jontes v U. Su 
137 U. S. 202, 205, 217 (1890), he comments that the ‘‘form by which such acquisition 
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Arbitral awards or decisions of international commissions for settlement 
of private or governmental damage or monetary claims are not parts of 
the compromis or other instrument which established them; they are 
judicial, not executive, acts. Nevertheless, international awards or de- 
cisions of a territorial character by tribunals, which are accepted by the 
parties to the compromis, can be regarded as parts of that instrument, 
because the intention was to obtain from the tribunal a conclusion having 
a permanent or at least a definitively future international effect.t 

Loan agreements between governments and between governmental agen- 
cies are or are not treaties, broadly speaking, according to whether or not 
they are intrinsically political or financial. Loans to governments or 
specifically to their agencies directly from the public funds (the Treasury) 
in principle are made by treaty.12° Loans in money or kind from a 
governmental agency to a similar agency of another government may be a 
treaty or contractual transaction, according to the authority of the lending 
agency.” A governmental agency, operating with its own appropriated 








is achieved is quite immaterial’’ and it ‘‘may be by an international agreement which 
is not in any’’ sense a treaty. 

Reports of delimitation commissions set up under the terms of a treaty to define 
boundaries are not treated as part of the treaty, though their data may be incorporated 
in a subsequent treaty. See Alexander Marchant, Boundaries of the Latin American 
Republics 1493-1943 (Btate Dept. Pub, 2082). 

125 The Island of Palmas Award (22 A.J.I.L. 867 (1928), 2 Int. Arb. Awards 829) 
is illustrative. 

126 During the war of 1914-18 some states made Treasury loan agreements in precise 
amounts, but the United States extended lines of credit followed by funding agreements 
negotiated by the World War Foreign Debt Commission, which in no case was able 
to realize the conditions of the Act of Congress of Feb. 9, 1922 (42 Stat. 363). Hach 
settlement, therefore, was separately approved by Congress as an amendment to that 
Act. The agreements were regarded as Treasury or statutory acts, though some other 
states (France, for instance, 100 L.N. Treaty Series 28) handled them as treaties. The 
‘í Hoover Moratorium’’ of 1932 was effected by interdepartmental agreements, U. 8. 
Treasury, Report of the Secretary, 1932, pp. 290 ff.; Treaties in Force ... 1941, 
pp. 175-180 (State Dept. Pub. 2103). 

Under the Act of March 11, 1941 (55 Stat, 31), lend-lease master agreements were 
made with governments by an independent agency acting for the President and all, 
except those with 18 American republics, were published in the Executive Agreement 
Series. The Department of State, to which lend-lease functions were transferred Sept. 
27, 1945, negotiated settlements which have been published in the Treaties and Other 
International Acts Series. Thirty-Seventh Report to Congress on Lend-Lease Opera- 
tions . . . Dec. 31, 1955, ‘‘Status of Nations’’ table, pp. 15-21. 

127 Ministries of finance as part of an executive branch ordinarily make grant or loan 
agreements, though they may be provided for in the terms of a political treaty, as was 
formerly frequent in the case of subsidies. For many years before 1920 China was 
a party to many financial transactions, mostly covered by treaty provisions, but sub- 
stantively being agreements for governmental agencies to undertake some project such 
as railroad construction with funds furnished by the foreign government directly or to 
a contractor; see John V. A. MacMurray, Treaties and Agreements with and concerning 
China, passim. Since 1948 the Congress of the United States has appropriated funds 
to the President for distribution abroad by a governmental agency, latterly under the 
Mutual Security program. Allocation is controlled in varying details by statute, and 
the Defense Department and the International Co-operation Administration and its 
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funds, which makes loans to a government or its ageney does so by *‘agrce- 
ments” of a fiscal rather than a diplomatie quality. Central banks, 
including the Federal Reserve System, have great freedom of a-ticn in 
relations with each other, all technical and non-diplomatie*”? The Inicr- 
national Bank for Reconstruction and Development makes loans to ts 
member states, their political subdivisions and enterprises in those state»; 
i‘ registers loan and guaranty agreements made with states.%° In thse 
five types of intergovernmental loan agreements the difference between tae 
taty or contractual agreement, on analysis, depends upon the sourue of 
the authority under which it is made. 

Documents resulting from the execution of treaties are not themsely +s 
treaties, unless so drafted, though a treaty provision may be carried ut 
by a subsequent treaty. Execution or fulfilment of a treaty may be ix 
pressed in diplomatic correspondence, action by a body set up by it cr -~ 
azencics already existing or established for the purpose. Diplomatie ccr- 
respondence or arbitral awards relating to the interpretation or applica 
tion of a treaty bear the same relation to the treaty that court decisions 





pe tcecssors distribute funds by means of ‘‘project agreements’? (FOA-10-5) betre. n 
onc of them and an agency of a foreign government, which internally may act in sirtue 
o’ on authorization deemed to be a treaty by it. 

12% Government corporations employing public funds have become a familiar phe- 
nomenon. Those which export money to foreign governments or their agencies n:.y 
be illustrated by the Export-Import Bank of Washington (59 Stat. 526) which is vo 
aid ‘in financing and to facilitate exports and imports and the exchange of co- 
modities between the United States ... and any foreign countries or the agene ea 
nationals thereof.’’ Yt purchases its capital from the Treasury and extends a 
sreit line to successful applicants, which include states, their corporate ministri-., 
sive corporations, their political subdivisions and municipalities. Loan agreemerts 
fo the eredits granted conform to the bank loan agreement, the agency rather thin 
the government being the creditor. As agent for the United States, the Bank on D +. 
23, 1954, loaned $100,000,000 to the European Coal and Steel Community, in virtue of 
the loan agreement of April 23, 1954 (T.LA.S., No. 2945; 5 U. S. Treaties 520). 

1:^ Central hanks engage in a variety of international financial transactions of a 
highly technical nature, and within their fields are in large measure autonomoa- 25 
aperial agencies of governments distinct from ministries of finance. Lews cstablishi xz 
them grant them large powers in dealing with other central banks, with which they mi w 
agreements that are not regarded as treaties. For the international powers o? te 
Federal Reserve Board and System, see 12 U.S.C. 348%. Cognate with such agreemu <- 
mnv be mentioned the Monetary Agreement of Sept. 25, 1936 (15 State Devt. Prius 
R eases 267) between the governments of the United States, France and thy Unit: 
Kingdom, Belgium, The Netherlands and Switzerland adhering. Agreements by tie 
International Monetary Fund with member states are treated similarly to thoi .* 
eentral banks, 

130 Tho International Bank for Reconstruction and Development in general uses t:° 
form of agreement developed by the commercial banks of London and New Yor). T 
does not use the general bond employed by interstate instruments. Member states pro 
vartics to both loan and guaranty agreements, the latter underwriting loans to private 
enterprises. The Bank regards agreements with states as registrable under Art. 192 of 
the Charter, but goes no further. For samples of both types see U.N. Treaty Serir- 
Vols. 153-155. Loan Regulations Nos. 3 and 4 which are accepted in toto in ugreercrts 
aie registered, and an office memorandum discusses the registrability of various relot:4 
or supporting documents. 
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and administrative regulations bear to a municipal law. Numerous matters 
handled by treaty require caretaking by a continuing or expert body; the 
functions and powers of these bodies are defined in the instruments. The 
bodies produce decisions which implement the treaty but are seldom made 
an integral part of it.*3! 

Documents enabling the negotiation and validation of treaties are not 
treaties in principle. Full powers are a personal paper, exhibited and 
retained by the individual; credentials are addressed to the accrediting 
entity ; other powers attach to the office and are not exhausted in a treaty 
transaction. Documents relating to entry of a treaty into force, exchange 
of ratifications, deposit of accessions, communication of reservations, ete., 
are parts of the file of each government for bilateral treaties or of the 
depositary for multilateral treaties; their content is attested to those con- 
cerned, but they are not usually cireulated as documents. There are ex- 
ceptions, such as a procés-verbal of deposit of ratifications of a multilateral 
treaty, which specifies that it shall enter into force when certain states 
have ratified.*? Much of the data referred to is included in the Presi- 
dential proclamations by which treaties of the United States are published. 

Political subdivisions of states do not properly make treaties, though 
they may make ‘‘agreements’’ in some instances. There are exceptions. 
Swiss Cantons, by Article 7 of the Swiss Constitution, may conclude be- 
tween themselves ‘‘conventions on subjects of legislation, administration 
or justice,” not repugnant to the Constitution or rights of other Cantons, 
and by Article 9 ‘‘retain the right to conclude with foreign states treaties 
on matters concerning publie economy, relations of vicinage or police.’’ 138 
The Soviet revision of the U.S.S.R. Constitution in February, 1944, 
granted the Republics the right to make ‘‘agreements’’ with neighboring 
states (Article 18A), ‘‘treaties’? being reserved to the Union (Article 
14a). Interstate compacts in the United States are made with the consent 
of Congress and in some instances may include Canadian Provinces. 


181 Only suggestions of the scope of this type of document can be given here. The 
International Joint Commission (Art. VIII, Convention on U. S.Canadian Boundary, 
Jan, 11, 1909) and the Alaskan and Mexican Boundary Commissions illustrate bilateral 
bodies. The Conference of Ambassadors (The Treaty of Versailles and After, pp. 7~8 
and passim, State Dept. Pub. 2724 or 2757), which adopted 2,957 resolutions, and the 
Council of the North Atlantic Treaty Organization (Art. 9, Treaty, 34 U.N. Treaty 
Series 243; T.LA.S., Nos. 1964, 2390) illustrate plurilateral implementing organs. 
The functions of the organs of the specialized agencies of the United Nations and 
the specific regulatory powers given to the International Consulting Committees of 
the Telecommunication Union and to the Congress of the World Meteorological Organi- 
zation illustrate the sub-treaty management of a field on the multilateral level; see 
comment on Regulations, supra. 

132 For example, the procès-verbal to the Protocol Relating to Military Obligations 
in Certain Cases of Double Nationality, The Hague, April 12, 1930, 178 L.N. Treaty 
Series 227; 4 Treaties, Conventions, etc. 5261. 

188 Max Huber, ‘The Intereantonal Law of Switzerland,’’? 3 AJ.LL. 62 (1909); 
Harvard Research, Law of Treaties, 29 A.J.L.L. Supp. 700 (1935). 

184 The Northeastern Forest Fire Protection Compact, 63 Stat. 271. The Act of 
May 27, 1955 (69 Stat. 66), on mutual aid in fire protection authorizes agreements with 
‘Cany governmental entity or public or private corporation or association which main- 
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“oncordats concluded between the Pope as head of the Holy See aid 
sigtes are not treaties, but the Pope as head of Vatican State has iac 
c:oacity to make treaties and a concordat concluded by him in tiat 
capacity would be a treaty. 

‘ternational organizations set up by treaties between states kave { :¢ 
capacity to make treaties in executing their constituent functions, but kove 
ro the power to transmit that capacity beyond their own suosidia -y 
azeneies. Thus the Secretariat declined to register agreements between t 1¢ 
Urited Nations and national committees for the United Nations Appeal ' >v 
Children campaign.1% 

Agreements between states and international organizations which wa e 
not intergovernmental, such as the International Tuberculosis Cumpat 
aud the International Committee of Military Medicine, or which were 
iivested with treaty-making capacity by the inter-governmenta’ asv, ` 
nents constituting them, such as the International Patents Institute, w.c 
not registered.!? 

The area of foreign relations lying between policy determination aid 
treaty-making is a difficult one to explore, but the line should be shayt:'y 
drawn to keep separate subjective political positions and objective eral 
obligations. The Secretariat of the United Nations says: 


Minutes of meetings between the representatives of Governmen s. 
where a majority of items minuted involved observations of fact, «x- 
planations, statements of views or notes of matters left for futher 
consideration, were not considered to constitute, in themselves, a tury 
or international agreement in the sense of the Charter.'® 

Tket statement suggests that someone has tried to register conferer o 
eroceclings, leaving to the Secretariat the responsibility for sorting o :t 
vrat was intended to be of treaty quality. No one can object to th: 
d.scription of the type of papers that do not ‘‘in themselves’’ constit: 1° 
tveaties, but the matter can be spelled out a little more fully: 


Travaux préparatoires, of course, are not part of a treaty, and eve 
used for its interpretation only when necessary to get its meaning *? 

Final Acts of conferences are treaties or parts of treaties only insoi T 
as they can be legally related to treaty instruments contained in them 
or concluded by the conferences. 

Communiqués, joint statements, protocols of proceedings cf m::1- 
ings are not themselves treaties, though they may contain imst-ume: ‘s 
which the participants decide to treat as such. Agreements or declo?:- 





teins fire protection facilities in any foreign country.’’ Under the Bridge Act ¢ 4 
wat, 84), several international bridges have been built. 

2°5 Harvard Research, Law of Treaties, 29 A.J.I.L. Supp. 702-703 (19385;. 

:.65 Repertory of United Nations Practice, Art. 102, par. 31 (a) and (b). 

157 [bid, 188 [bid. par. 31 (e). 

129 Edvard Hambro, The Case Law of the International Court, citations uca. #7- 0. 
The minutes of interpretation accompanying the Treaty of Friendship, Commere: : `i 
Navigation with Ireland, Jan. 21, 1950 (1 U. S. Treaties 785) are an example, ix ire 
the papers printed with the French Convention on Double Taxation, Juns 22, 139 
(Sen. Exee, J, 84th Cong., 2d Sess.). 
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tions at such meetings to take action or pursue a course are decisions 
of policy and are travaux préparatoires only if they result in treaty 
provisions.?*? 


The principle that only the entity responsible for the conduct of foreign 
relations makes treaties precludes dependent territories and protectorates 
from being independent parties to a treaty : 


Agreements between states (or international organizations) and gov- 
ernments of dependent territories were considered as international 
agreements for the purpose of Article 102 only if it was possible to 
establish that the agreement concerned was formally binding on the 
state responsible for the conduct of [its foreign relations as] a party 
to the agreement.?*% 


Resolutions, adopted by the Assembly of a specialized agency in the 
performance of its functions pursuant to the provisions of the Consti- 
tution of the agency concerned, were not considered as subject to 
registration.?** 


A decision of an organ of the United Nations taken in virtue of a treaty 
provision is ‘‘not considered as an international agreement requiring 
registration. ’’ 148 


Resolutions and recommendations of the organs of international organi- 


140 The Declaration of Four Nations on General Security, Nov. 1, 1948, of the Moscow 
Conference of Foreign Ministers as a directive resulted in the Dumbarton Oaks Conver- 
sations; the Yalta decision on a Security Council voting formula became an instruction 
to the delegations of the participants at Yalta, who succeeded in incorporating it in the 
Charter as Art. 27. 

The much-discussed agreement regarding entry of the Soviet Union into the war 
against Japan, signed by Stalin, Roosevelt and Churchill Feb. 11, 1945, was defined in 
an aide-mémoire of the United States to the Japanese Government Sept. 8, 1956 (35 
Dept. of State Bulletin 484) thus: ‘‘the United States regards the so-called Yalta 
agreement as simply a statement of common purposes by the then heads of the par- 
ticipating powers, and not as a final determination by those powers or of any legal 
effect in transferring territories.’?’ The agreement was published by Secretary of State 
Byrnes as Exee. Agr. Ser., No. 498 and was carried over at 59 Stat. 1823. 

1415 Repertory of United Nations Practice, Art. 102, par. 31 (d). 

142 Loc. cit. par. 31 (£). 

148 Annex XI, par. 3, of the Treaty of Peace with Italy, Feb. 10, 1947 (49 U.N. 
Treaty Series 215), provided that the parties would accept the recommendations of the 
General Assembly on the disposal of the former Italian colonies. Resolution 289 (IV), 
Nov. 21, 1949, set up Libya to be an independent and sovereign state by Jan. 1, 1952; 
provided that in 10 years Italian Somaliland should be an independent sovereign state, 
being administered in the interim period by Italy under the international trusteeship 
system; and that Eritrea should be placed under a commission which would determine 
the wishes of the inhabitants as well as the claims of Ethiopia for access to the sea. 
Subsequently resolutions 390 (V), 515 (VI), 617 (VII) and 855 (VIII) implemented 
what constituted sovereign acts, none of which was considered a treaty. 

The Council of Foreign Ministers, in preparing the Italian treaty, proposed to assign 
certain duties to the Security Council, which accepted the charge by resolution of 
Jan. 10, 1947. The Secretariat held that there was no indication that the Security 
Council ‘‘intended to conclude a separate international agreement on behalf of the 
Organization.’’ 5 Repertory of United Nations Practice, Art. 102, par. 31 (g). 
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zations—the Assembly and Council of the League of Nations, the General 
Assembly, Security Council, Economie and Social Council and Trustees! .p 
Council of the United Nations—are not treaties but are limitatively lccsl 
obligations of the Member States as international acts. As consensval 
decisions they engage the good faith of Member States, each of which is 
entitled to assume acceptance by the others at least until notified oth v- 
wise. 

Statements of aims or aspirations, however important in themselves, a:e 
no traties, not expressing legal obligations. 

Agrcements on particular points are not of treaty quality unti. i1- 
eorporated in such an instrument or individually formalized.'** 

Agreements in meetings to do something in the future or to make cefer- 
tive certain provisions constitute political promises, without treaty quel’: s 
Many actual pacta de contrahendo, agreements to agree, do exist and oft y 
create difficulties of realization by reason of changing events unforese r 
at the time of their conclusion. 

This list of documents that should not be regarded as treaties is suz- 
gestive rather than exhaustive. Independent states possess free will ard 
are able to put into treaty form anything they can agree to. Policy is 
ilexible; the treaty structure is precise. A state is therefore well advised 
to make fully clear what it is willing to be bound by under the rules of 
law and what it proposes to deal with by argument and accommodatio', 


14t Writing of the adoption of the Stimson doctrine of non-recognition by the ^s- 
sembly of the League of Nations on March 11, 1932, the late James L. Briorly state `: 
‘t. . . it is certainly not lightly to be departed from, and ordinary decency requires that 
it should not be departed from without notice to and consultation with the other con- 
curring members’? (16 Brit. Yr. Bk. of Int. Law 160 (1935)); F. Blaine Sorn, 
‘(Tais Binding Force of a ‘Recommendation’ of the General Assembly of the Uniti 
Nations’? (25 idem. 1-34 (1948)). 

1°: Reference is made to the Atlantic Charter, Aug. 14, 1941, the Pacifie Chart:7, 
Scpt. 8, 1954, and the Declaration of Washington, Feb. 1, 1956. The Atlantic Chart: r, 
however, acquired treaty status as an annex to the Declaration by United Nations, Je a3. 
1, 1942, which was in force as an alliance against the Axis Pact of Sept. 27, 12’%, 
until the latter’s dissolution with the surrender of Germany May 7, 1945. 

2:0 In 1929 the Economic Committee developed a formulation of the moat-favored- 
nation clause which was approved by the Assembly of the League of Nations and suo- 
sequently incorporated in trade agreements of the United States and othcr countries. 
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TREATIES, THE SENATE, AND THE CONSTITUTION: SOME CURRENT QUESTIONS 


It may be useful to record briefly in the Journa three relatively un- 
publicized contemporary problems of treaty law. These developments 
present unusual aspects of the relationship of the Senate’s treaty powers 
to the making or changing of Federal statutory law. It may well be that 
the ways in which these problems, or some of them, are approached and 
solved may come to have a place in the Constitutional history of the 
treaty power in the United States. 


1. Senator Bricker and the Conservationists: The 
Senate and the Courts 


A publication of the Wildlife Management Institute reported recently + 
a correspondence with Senator Bricker regarding the effect of his pro- 
posed Senate Joint Resolution 3 upon the Migratory Bird Treaty between 
the United States and Canada. The Senator pronounced himself as op- 
posed to ‘‘any amendment which would make it impossible for the United 
States to fulfill its obligations under that treaty’’ and continued: 


The Migratory Bird Treaty would not be affected by Section 1 be- 
cause it was made in pursuance of the Constitution ; involved a subject 
of genuine international concern; and did not conflict with any con- 
stitutional provision. The Migratory Bird Treaty required implement- 
ing legislation by both Houses of Congress. Congress provided that 
legislation when it passed the Migratory Bird Treaty Act. If Sec- 
tion 2 of my amendment had been in effect at that time, the same 
legislation could have passed and that legislation would have been 
valid even though the power to enact such legislation might not have 
existed in the absence of the treaty. Section 3 of the amendment deals 
only with international agreements other than treaties.” 


It is interesting to note that Senator Bricker thus seems to accept the re- 
sult of Missouri v. Holland ® as of continued validity under an altered Con- 
stitution. This would certainly seem to mark a difference in viewpoint be- 
tween Senator Bricker and those supporters of his earlier proposals who 
have concentrated their criticism upon the ‘‘centralist’’ philosophy of the 
Holland decision. 

However, the real importance of the Senator’s reported answer lies in 
what it implies with respect to the interpretation of the Constitution, 
should his amendment become a part of it. It will be recalled that before 
the Migratory Bird Treaty and its implementing legislation, a Federal 
legislative effort to deal with the problem without a treaty had been struck 


1 Outdoor News Bulletin, Vol. 11, No. 6, March 29, 1957, issued bi-weekly by the 
Wildlife Management Institute, 709 Wire Bldg., Washington 5, D. C. 

2 Ibid., p. 2. 

3 252 U. S. 416 (1920). 
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drvn by the lower Federal courts.t The opinion of Holmes, J., in 1 
Le ‘and case turned on the difference in language between the supren: y 
elause for Acts of Congress (‘‘in pursuance of the Constitution’ owi 
for treaties (‘‘made under the authority of the United States’’). It his 
hacr commonly assumed that Senate Joint Resolution 3,° Section 1, whieh 
provides that ‘fa treaty or other international agreement not made in pre 
s «ive of this Constitution shall have no force or effect,” had meant ʻo 
*: ove the differentiation now present in the supremacy clause betwee 
‘tvcaty law” and ordinary Federal legislation. In his answer to the co- 
s(rvationists Senator Bricker suggests another concept of ‘‘in pursiarce ` 
ov which would not overrule Missouri v. Holland. 

What branch of the Government is to decide whether a treaty and is 
uplementing legislation are ‘‘in pursuance’’ of the Constitution ©- 
herce valid, or not ‘‘in pursuance’’ and hence invalid, and by what test 
Tne normal answer to this question, under the generality of Sectim 1 ` 
Senete Joint Resolution 3 would be: ‘‘The Supreme Court of the Unit e 
Stetes, Marbury v. MWadison, ete.’ But Senator Bricker’s answer to the co? 
servationists does not mention the principle of judicial review. Perhaps’ e 
meant only to give his view of what he understands the proposal to ncas 
Perhaps the suggestion is that the legislative history of Senate doin 
Resolution 3 will make his point of view on the scope of the treaty por ° 
clear —certainly clearer than any such ‘‘liberal’’ viewpoint bas previcus y 
been made in hearings on the predecessors of Senate Joint Resoluticu |. 

Perhaps Senator Bricker’s reply to the conservationists merely gives kis 
view that Federal regulation which once could only have been uphe d 
wider the treaty power (‘‘authority of the United States’) can now be 
sır»orted with assurance under the commerce power; 7.e., the Supren.c 
Cret probably would hold now that a Federal statute (with or withoat 
anaty) dealing with migratory bird regulation would be ‘iv pursuance" 
oi the Constitution. If this is the case, then those who (unlike Seneter 
Beivker) object to the Federal regulation of migratory birds and oil: v 
Hw extensions of Federal power might well query what Article of è 


n 


t The opinion in Missouri v. Holland cites U. S. v. Shauver, 214 Fed. 154 (1914) = 
U. N. v. McCullagh, 221 Fed. 288 (1915), both as supported by the rationale of Gray 
Cer ‘ecticut, 161 U. S, 519 (1895). 

85th Cong., lst Sess, introduced Jan. 7, 1957, read twice and referred to the Co 
artico on the Judiciary. The operative portions of this latest version of the sec! 
‘*Rueker Amendment’? read: 

‘*Seetion 1. A provision of a treaty or other international agreement not ined 
pursvance of this Constitution shall have no force or effect. This section chal rs 
upp’) to treaties made prior to the effective date of this Constitution. 

‘*Section 2. A treaty or other international agreement shall have legislative eft 
witht the United States as a law thereof only through legislation, except to tlo ex. 
that the Senate shall provide affirmatively, in its resolution advising and conson 
to « trenty, that the treaty shall have legislative effect. 

'‘ Section 3. An international agreement other than a treaty shall have legislati« 
cfie:t within the United States as a law thereof only through legislation volil in ‘ 
absence of such an international agreement,’’ 

| section 4 deals with voting procedure in the Senate on advising and consenting `o 
treaties. ] 


Sak ee ž 
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Constitution ought to be amended, the commerce clause or the supremacy 
clause.’ 

On the face of it Senator Bricker seems to be laying down a new, three- 
fold (or possibly fourfold) test for the constitutionality of a treaty under 
the proposed amendment, and he appears to be applying the test as a part of 
the legislative history of Senate Joint Resolution 3. Some portions of the 
suggested test have been mentioned in dicta by the Supreme Court (‘‘con- 
flict with any Constitutional provision’’), and other portions of the test 
have been asserted to be good law by commentators and argued in cases 
(‘‘subject of genuine international concern’’).? Senator Bricker adds to 
these his interpretation of ‘‘in pursuance of the Constitution’’ and the 
intimation that a treaty which specifically provides that it shall not be 
self-executing is of a somewhat higher order of Constitutional acceptability.® 
The foregoing opens the questions: (a) Where and in what detail should the 
tests be laid down, and (b) What institution (or institutions) of govern- 
ment shall have the power to rule specifically on the constitutional accept- 
ability of particular treaties? These are fascinating and important 
questions, 


2. New York and Niagara Power: The Senate and the 
House of Representatives 


Under the Federal Water Power Act of 1920? the Federal Power Com- 
mission is given jurisdiction to license power projects on any stream over 
which there is Federal jurisdiction, except such streams as Congress might 
expressly remove from the jurisdiction of the Federal administrative 
agency. The Senate had referred to it for its advice and consent a new 
treaty between the United States and Canada, signed in 1950, providing 
for the joint development of the scenie values of Niagara Falls and for 
an increased utilization of water flow for power production purposes. 
The Senate qualified its consent to the treaty by attaching a reservation: 


The United States on its part expressly reserves the right to provide 
by Act of Congress for redevelopment, for the public use and benefit, 
of the United States’ share of the waters of the Niagara River made 
available by the provisions of the Treaty, and no project for redevelop- 
ment of the United States’ share of such waters shall be undertaken 
until it be specifically authorized by Act of Congress.*° 


6 U. S. Constitution, Art. VI, 2nd par. 

7 Charles Evans Hughes, as President of the American Society of International Law, 
1929 Proceedings A.S.I.L. 194, as recorded in Bishop, International Law 83 (1953); 
see also part 2 of this editorial. 

8Senator Bricker’s reference to the fact that the Migratory Bird Treaty was not 
self-executing but was implemented may imply that Sec. 2 of his proposal, as well as 
Sec. 1, is to be applied retrospectively as well as prospectively. See the last sentence of 
Sec. 1 (note 5 above) and compare the quotation from the Senator’s statement to the 
conservationists, supra, p. 606. 

9 Now part of the Federal Power Act, codified, 16 U.S.C. $ 791a, et seq. 

10 Treaty between the United States and Canada Concerning Uses of the Waters of 
the Niagara River, Feb. 27, 1950, 1 U.S.T. 694, 699. 
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The Power Authority of the State of New York applied to the Fee + 
Power Commission for a license covering the new flow made available 1 nc >. 
the treaty, contending that the Senate’s action was incompetent to reneyve 
the Niagara (as to the new water fall) from the jurisdiction of the Co . 
mission. The Federal Power Commission dismissed the appl catio: <: 
the ground that it as a creature of Congress could not resolve the dispittc ' 
issue of its jurisdiction raised by the Senate reservation.’ Reviev: 
now pending before the Court of Appeals for the District of Columbia. 

A key issue in the case is whether the Senate reservation suffices to brin.: 
into operative effect (with respect to the substance of the reservation 
the familiar principle of United States treaty law that conflicts betw e 
Acts of Congress and treaties are resolved in favor of the latter in tiic. 
The New York Power Authority contends that the Senate reservation des 
not relate to a matter of international concern and hence cannot parta te 
of the treaty power in relationship to prior legislation. The power o? 
the Senate has been defended.!” 

Thus, once again the substantive content of ‘‘of international concern’ 
comes into issue, as does the rôle of the courts versus other institutions 
of government with respect to the making of the determination as to a 
particular treaty or reservation. Issues such as these may well be settled 
soon by judicial decision, and further comment while they are sub judice 
will be foregone here. 

There is, however, another question, one which does not seem within 
the ambit of the current litigation. It is the question of the respective 
roles of the Senate and the House of Representatives in the law-making 
process, where under the Constitution (now or as amended) the Senate 
has a treaty function which the House does not have, but where the House 
can never legislate alone. There is an interesting parallel between the 
assumptions of the Senate in the case of the Niagara reservation and 
Section 2 of Senate Joint Resolution 3.1% The latter formulation for 
Constitutional change gives the Senate the power to prevent a self-execut- 
ing treaty from superseding a prior inconsistent Act of Congress; it also 
permits the Senate to do just the opposite and by two-thirds vote provide 
that a treaty shall have self-executing legislative effect. 

We know from precedent and the practices of treaty negotiators that 
treaties as signed do not always make it entirely clear whether they are 
intended to be self-executing or not; hence the ‘‘grammar test’’ of the 
United States Supreme Court.‘ Heretofore instances in which the Senate 
by reservation has attempted to decide the issue have been rare. The réle 
of the courts has become well established. 

Should the Senate by virtue of Constitutional amendment be given a 

11 JA 33-42, Nov. 30, 1956, dismissing application for license in project No, 2216. 

12 Henkin, ‘‘The Treaty Makers and the Law Makers: The Niagara Reservation,’’ 
56 Columbia Law Rev. 1151 (1956). 

13 The parallel does not lose in interest when one reflects that very likely the 
Senators who sponsored the Niagara reservation do not see eye to eye with Senator 
Bricker on his proposals to change the treaty power. 


14 Robertson v. General Electric Co., 32 F.2d 495 (4th Cir., 1929); Foster and Elam 
v. Neilson, 2 Peters 253 (1829); U.S. v. Percheman, 7 Peters 51 (1833). 
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clear power to do that which is uncertain and disputed, namely, the 
competence to determine as between a prior bicameral act and its own 
unicameral act as to which is the law? Certainly the amendment would 
generally resolve in favor of Senate power what is now at issue for a 
narrower situation in the litigation between the State Power Authority 
and the Federal Power Commission. 

Despite the lack of any concrete evidence that the House of Repre- 
sentatives does concern itself about the steady increase of Senate power de 
facto throughout the field of lawmaking—an increase sometimes almost 
as much at the expense of executive power as of the legislative power of 
the ‘‘popular’’ branch of the national legislature—the policy question, 
and it is a big one, remains for decision: How much actual legislative 
power is it wise to lodge in one House at the expense of the other, either 
by Constitutional change or by toleration ? 


3. World War II and the Italian Extradition Treaty: 
The Senate, the Executive and the Courts 


Argento resisted extradition to Italy, arguing that no valid interna- 
tional agreement existed under which he could be extradited, because: (a) 
World War II extinguished, rather than merely suspended, the Extradi- 
tion Treaty of 1868, as amended; (b) Article 44 of the Italian Peace 
Treaty, providing that such bilateral treaties as each of the Allied and 
Associated Powers should desire ‘‘to keep in force or revive’’ should be 
notified to Italy, and the ensuing notification by the U. S. Department of 
State were ineffectual since the notification was not submitted to the 
Senate for its approval. 

The Circuit Court of Appeals for the Sixth Circuit held against Argento. 
It accepted the proposition that if war had extinguished the Extradition 
Treaty, its revival under Article 44 of the Italian Peace Treaty without 
Senate concurrence would not have been possible. Then, coming to grips 
with that ‘‘subject in respect of which there are widely divergent opinions,’’ 
the effect of war on treaties, the court found that war merely suspended 
an extradition treaty. Remarking that the question of the effect of war 
on an extradition treaty seemed to be one of first impression and that 
neither of the classifications of Karnuth v. United States ** fitted, the court 
found the solution to its problem in ‘‘. . . the actual conduct of the two 
nations involved, acting through the political branches of their govern- 
ments.” The actual conduct of the political branches of the American 
and Italian governments indicated suspension and revival, not extinguish- 
ment and remaking, it was found. The court added: 


. .. There is, to be sure, a certain cireuity of reasoning in deciding 
that the parties did not need to make a new treaty of extradition for 
the reason that they did not in fact make one. Yet it is exactly that 
pragmatic and cautious approach that, if the question is doubtful, the 
authorities enjoin. Terlinden v. Ames, 184 U.S. 270.... 


15 Argento v. Horn, 241 F.2d 258 (6th Cir., 1957); digested below, p. 634. 
16 Political treaties, on the one hand, and treaties for wartime conduct, boundary 
and private rights to lands on the other, 279 U.S. 231, 236 (1929). 
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One factor mentioned by the court probably has greater weight than 
its mere mention might suggest: The court found the Senate had ratified 
Article 44 of the Italian Peace Treaty without raising any question or 
expressing any point of view about the notification procedure. Suppose 
the Senate had in giving its consent to the Peace Treaty recorded its 
“understanding”: (a) that war terminates extradition treaties; or, (b) 
that the list of treaties notified under Article 44 would have to receive 
Senate concurrence. The approach of the opinion suggests that either 
Senate action would have changed the picture markedly. It is also of 
possible significance that court and counsel assumed throughout that as to 
extradition the international agreement which would justify the power 
would have to be a Senate-consented type of international agreement: 


That the Executive is without inherent power to seize a fugitive 
criminal and surrender him to a foreign nation has long been settled. 
Valentine v. United States, ex rel. Neidecker, 1926, 299 U.S. 5...; see 
Factor v. Laubenheimer, 1933, 290 U.S. 276... 


While Congress might conceivably have authorized extradition in the 
absence of a treaty it has not done so. The law is clear . 


This recalls another area in which the executive agreement had been fore- 
closed.” It is also an area where in practice the House has had no say, 
except to provide for the implementation of the action agreed between 
the Executive and the Senate.?® 

But under this decision the courts still have the last say on some rather 
important questions. Query, the extent to which this judicial réle could 
have been foreclosed or cut down by the Senate’s use of its power to qualify 
its consent to treaties by means of reservations, understandings and inter- 
pretations. 

Taken together, the three contemporary situations suggest that the 
questions for discussion, should proposals for Constitutional change in 
the treaty power again come up for serious attention, might well include 
questions other than those principally discussed in 1953-55. 

Covey T. OLIVER 


SOME QUESTIONS OF LEGAL RELATIONS BETWEEN COMMONWEALTH MEMBERS 


The emergence of Ghana as the ninth member of the British Common- 
wealth and the eighty-first Member of the United Nations draws attention 
anew to a unique and continuing experiment. There is a prospect of four 
additional members of the Commonwealth in the near future.t Already 


17 Editorial, ‘‘ Executive Agreements and Emanations from the Fifth Amendment,’’ 
49 A. J. I. L. 362 (1955). 

is Cf. Arthur Krock, editorial on the proposed Senate ‘‘understanding’’ on the Inter- 
national Atomie Energy Agency Treaty, New York Times, June 18, 1957, p. 32, col. 5. 
Mr. Krock supports the use by the Senate of ‘‘understandings’’ that treaties be not self- 
executing as a simple and desirable alternative to Senator Bricker’s proposed amendment. 
But see the discussion, infra Part 3. 

i Malaya, the British West Indies, Nigeria, and the Federation of the Rhodesias and 
Nyasaland. 
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including about one fourth of the earth’s people (four fifths of the total 
number in the Commonwealth now being Asians), the associated states 
proceed in their co-operation and understandings within the wider frame- 
work of international Jaw. In their relations inter se they are free to 
maintain special arrangements or to assimilate such rules as apply between 
them to ordinary rules of international law. 

Many of the relationships between Commonwealth members have in- 
vited analysis by specialists in international law, as, for example, those in- 
volving nationality, judicial assistance in such a matter as extradition, 
diplomatie protection, and most-favored-nation treatment. In the pres- 
ent comment it is proposed to consider but two aspects of a very large 
subject: (1) the position of the Commonwealth members with respect to 
judicial settlement of their disputes inter se, and (2) some recent develop- 
ments concerning jurisdictional immunities of the official representatives 
which the Commonwealth members exchange with each other. The first 
of these touches the question of an obligatory international jurisdiction. 
The second involves practice in the application of long-standing rules of 
customary international law. 


I 


When, about a decade after the launching of the League of Nations, 
the British Dominions faced the question of accepting the Optional Clause 
in the Statute of the Permanent Court of International Justice, they 
adopted a common policy with respect to disputes inter se. The latter, 
by the view which prevailed, were not international disputes within the 
meaning of the Statute, since the relations between the autonomous Do- 
minions (or between any of them and the United Kingdom) were not 
international? An Imperial Conference of 1926 had thought it would then 
be premature for the Dominions to accept the Optional Clause. By the 
understanding reached, there was not to be a move in this matter by any 
Dominion before discussion with the others. Canada initiated such dis- 
cussion in 1929. The sequel was acceptance of the Optional Clause by all 
the Dominions. All except the Irish Free State, however, reserved disputes 
inter se. The latter were, by the express wording of acceptances, to be 
settled in such manner as the parties had agreed upon or might agree 
upon.” 

Up to the present time there appears to have been no substantial change 
in this attitude. Of the eight states which composed the Commonwealth 
just before the admission of Ghana, six had in their acceptances of the 
Optional Clause excluded disputes with any other member of the Common- 
wealth.t Ceylon had not accepted the Clause, and Pakistan, while not 


2 See, for example, the remarks of Sir Cecil Hurst at a meeting of jurists in 1929. 
Minutes of the Committee of Jurists on the Statute of the Permanent Court of Inter- 
national Justice, League of Nations Doe. C. 166.M.66.1929.V, pp. 71-72. 

3 Cmd. 3452. 

4 India’s most recent declaration excludes ‘‘disputes with the Government of any 
country which on the date of this Declaration is a member of the Commonwealth of 
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specifically excluding such disputes, had specified reciprocity, which would 
presumably preclude Pakistan’s being cited by a Commonwealth member 
which had made a specific reservation of disputes between it and an- 
other Commonwealth member." 

As early as 1929 an Imperial Conference had recommended that there 
be a Commonwealth tribunal. More explicit conference proposals of 
1980 looked to a 1 plan lan whereby there would be, not a continuing machinery 
such as a permanent court, but boards chosen by the disputant states for 
the adjudication of particular disputes. All of the persons composing 
such boards were to be from within the Commonwealth. In the „absence 
of ‘general consent’? to obligatory ar arbitration, reference of any "dispute 
was to be voluntary. The plan was to ‘apply « only to ‘‘justiciable’’ disputes.® 
Even within these limitations there has resulted no construction such as 
the Imperial Conference seems to have contemplated. 

As Members of the United Nations, the Commonwealth states are, of 
eourse, bound by the pacific settlement provisions of the Charter, in re- 
lation to each other as well as in relations with other Members of the 
United Nations. In the field of air navigation, Commonwealth members 
appear in their treaties inter se to have included compromissory clauses, 
but even these are primarily in terms of procedures which the parties 
shall agree upon. In some of these commitments, however, is the rule 
that if the parties cannot reach agreement as to composition of a tribunal, 
either of them may submit the dispute for decision by ‘‘any tribunal com- 
petent to decide it which may hereafter be established within the Inter- 
national Civil Aviation Organization or, if there is no such tribunal, to the 
Council of the said Organization.’’? 

Of the disputes which have developed between Commonwealth members 
since the establishment of the United Nations, that concerning Indians in 
the Union of South Africa and the Kashmir dispute are doubtless the 
most serious. Early in the history of the United Nations the Union of 
South Africa was agreeable to having the first of these referred to the 
International Court of Justice for an advisory opinion as to whether the 


Nations, all of which disputes shall be settled in such manner as the parties have 
agreed or shall agree.’’ ; 

There is some variation in the language of the declarations by the respective Com- 
monwealth states. Texts in I. C, J. Yearbook, 1955-1956, pp. 184-189, 194. 

5 On the legal effect of reciprocity in relation to other reservations, see C.H.M. Wal- 
dock, ‘‘Decline of the Optional Clause,’’ 32 Brit. Yr. Bk. of Int. Law 244, 254-261 
(1955-1956). 

8 Imperial Conference, 1930: Summary of Proceedings, pp. 22-24; Robert A. MacKay, 
‘The Problem of a Commonwealth Tribunal,’’ 10 Canadian Bar Review 338, 344 (1932). 

7 Agrecment in the form of an exchange of notes between the United Kingdom and 
Canada concerning the establishment of air communication between Canada and United 
Kingdom territories in the West Atlantic and Caribbean areas, signed July 17, 1947, 
Art. 9 (b), 28 U.N. Treaty Series 3. Compromissory clauses in comparable form 
occur in at least fifteen agreements. In four of these (Pakistan-India, ibid. 143, 
Australia-Pakistan, 35 ibid. 23, India-Australia, ibid. 83, and New Zealand-Canada, 
77 ibid. 239) there is provision whereby, as a last resort, disputes may be referred to 
the International Court of Justice. 
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question was one of domestic jurisdiction. The move did not succeed, the 
Soviet Union’s spokesman suggesting that to treat the question as a legal 
matter would tend to ‘‘minimize the political importance and weaken the 
prestige of the United Nations.’?* There have been various suggestions of 
a possible réle for the International Court in the Kashmir dispute. One 
of the most recent, by a well-known British jurist, was to the effect that the 
fundamental questions involved could be decided by the Court? As has 
been suggested above, however, there is apparently no existing commit- 
ment of India and Pakistan which would legally bind them to refer the 
dispute to this tribunal. 


H 


In the matter of representation, and in particular the immunities of 
official agents, the Commonwealth states have recently provided an illus- 
tration of co-operation along agreed lines. In this instance the situation 
of Hire, which is no longer a member of the Commonwealth, invited special 
attention. 

The development within the British Empire, and later in the Common- 
wealth, of the practice of sending high commissioners (as also the use of 
agents-general from Provinces) has been traced by various publicists.?° 
The office of High Commissioner apparently dates from 1880, when Canada 
had such a representative in London. Only after the first World War 
did the United Kingdom send high commissioners to the respective Domin- 
ions (the Governors General having functioned for such purpose of repre- 
sentation as was needed before that time).11 When Hire ceased to be a 
member of the Commonwealth, the nations which remained in that associ- 
ation began to send to Dublin official representatives with ranks determined 
by ordinary diplomatic usage. For some purposes of legislation in Com- 
monwealth states, however, the Republic of Ireland continues to be regarded 
as if it were not a ‘‘foreign’’ state in the full sense of that term. In the 
matter of their reception, high commissioners going to the United Kingdom 
are distinguished from ambassadors sent from other countries; the Com- 
monwealth Relations Office, rather than the Foreign Office, provides a 
channel of communication. 

Inevitably the question has arisen whether, and in what respects, the 


8General Assembly, Ist Sess. (Pt. II), Official Records, Joint Committee of the 
First and Sixth Committees, Nov. 21-30, 1946, pp. 1-50, at p. 29. 

9In a letter to The Times (London) of March 5, 1957, Sir Ivor Jennings wrote in 
part: ‘The fundamental question is whether the State of Jammu and Kashmir is 
lawfully included among the territories of the Union of India by section 1 and the 
First Schedule of the Constitution of India, If the answer is in the negative, Kashmir 
is an independent state and the troops should be withdrawn. If it is in the affirmative, 
Pakistan would no doubt argue that the incorporation is temporary and conditional on 
the decision of the people after troops have been withdrawn. This question also 
could be decided by the International Court.’’ 

10 See, especially, Heather J. Harvey, Consultation and Cooperation in the Common- 
wealth, Ch. VIII (1952); G. P. deT. Glazebrook, A History of Canadian External 
Relations 150-151 (1950) ; Canada, Sessional Papers, 1880, No. 105. 

11 Heather J. Harvey, op. cit. 181, 184. 
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high commissioners which Commonwealth members aceredit to each other 
are in fact different from fully titled diplomatie representatives which 
each of them exchanges with ‘‘foreign’’ states. Some bases for answers 
are to be found in legislative policy, much resulting from agreement of the 
Commonwealth members among themselves. In the matter of taxation and 
customs charges, United Kingdom Finance Acts of 1923 and 1925 placed 
high commissioners from the Dominions in as favorable a position as 
ambassadors accredited to Great Britain. Each Dominion had taken a 
similar step (with respect to high commissioners which it received) by 
1948. In that year, following a Conference of Prime Ministers, came 
the elevation of high commissioners to as favorable a position as that of 
ambassadors of foreign states in the matter of precedence. It remained 
to extend to them immunities equal to those which such ambassadors en- 
joyed. The means was to be legislation, upon the general lines of which 
there was agreement in principle through an exchange of telegrams in 
1949. The fact that in relation to each other the Commonwealth members 
did not regard themselves as foreign states was a stated reason for the 
means used. 

Legislation of the Union of South Africa in 1951,1* of the United 
Kingdom, New Zealand and Australia, respectively, in 1952, and of 
Canada in 1954,4 implemented the understanding. Discussion of the 
measures in the respective parliaments elicited various comments on the 
significance of what was proposed. While the legislation does not appear 
to have been considered controversial, some of the comments were not 
completely enthusiastic. Thus, in the British House of Commons there 
were suggestions that ‘‘when we place relations with the Commonwealth 
on something of a more formal basis and make our relations with them 
similar to those with foreign countries, we appear to detract from the 
family relationship which we have with the Commonwealth’’;* that the 
Bill was one of the the ‘‘progeny’’ of the British Nationality Act of 1948 ; +° 
and that (since the ambassador from the Irish Republic was to be a 
beneficiary of the legislation) it seemed ‘‘in order to obtain the privilege 
of being an ambassador, the ambassador of Ireland is to be treated as a 
High Commissioner.’’ 1” One speaker observed that this was the first time 
the expression ‘‘Commonwealth’’ (as distinct from ‘‘Commonwealth ter- 


12 Diplomatie Privileges Act, 1951, Statutes of the Union of South Africa, 1951, p. 
1204. This Act did not make specific mention of any other countries, but defined 
‘*diplomatie agent’? to include high commissioner, ambassador, ete. 

13 Diplomatie Immunities (Commonwealth Countries and Republie of Ireland) Act, 
1952, Halsbury’s Statutes of England (2nd ed.), Vol. 32, p. 45; An Act to Confer 
Certain Immunities on the Representatives in New Zealand of Commonwealth Countries 
and the Republie of Ireland, Statutes of New Zealand, 1952, Vol. II, p. 1207; Diplo- 
matic Immunities Act, 1952, Commonwealth Acts, Australia (1952), Vol. 50, p. 235. 
The last-mentioned Act did not -specifically mention the Republic of Ireland. 

14 Diplomatic Immunities (Commonwealth Countries) Act, Statutes of Canada, 1953- 
1954, Vol. I, p. 669. This Act does not refer specifically to Ireland. 

15 Parl. Deb., Commons, 1951-1952, Vol. 494, cols. 2447-2448 (italics inserted). 

16 Ibid., col. 2454. 17 Ibid., col. 2453. 
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ritories’’) had occurred in statutes of the realm, and suggested that 
“innovations without necessity are always undesirable.’’ ** 

While there was considerable variation from one Commonwealth state 
to another, the general purpose of this legislation was to accord to high 
commissioners (and, in the case of New Zealand and the United Kingdom, 
to the Irish ambassador) diplomatie immunities equal to those enjoyed by 
“‘envoys,’’ and to place these immunities on a basis of reciprocity. What 
was done in effect was to provide through legislation for application of 
the international law standard. There had been in Great Britain, prior 
to the legislation of 1952, a report by an interdepartmental committee on 
diplomatie immunity (which related to law and practice in general, and 
contained no specifice reference to Commonwealth relations).1° When the 
Australian legislation was under consideration, one member of Parliament 
expressed the opinion that ‘‘International law on the matter of diplomatic 
immunities still goes far beyond what is necessary to enable diplomats 
and members of their staffs to carry out their duties’’; the ‘‘whole matter 
of international law on this subject,” he thought, ‘‘should be altered.’’ 2° 
In Canada, the Parliamentary Assistant to the Secretary of State for Ex- 
ternal Affairs admitted under questioning that no special legislation defined 
diplomatic immunities. He added that: 


Such powers as are in existence are under the rules of international 
law and they are in fact applied by the Canadian courts. .. .” 


Of the five Commonwealth members whose legislation has been noted 
above, two (Canada and New Zealand) included in the same Act provisions 
for immunities of persons performing consular functions. These im- 
munities were, in the case of persons accredited from other Commonwealth 
states, to be as wide as those enjoyed by persons coming from foreign states. 
In the case of the Republic of Ireland, that country’s Consular Conven- 
tions Act of 1954, while including a provision concerning reciprocity, made 
no specific reference to Commonwealth members; the legislation defined 
a ‘‘eonsular convention country’’ as ‘‘a country between which and the 
State a consular convention is in force dealing with some or all of the 
matters for which provision is made by this Act.’’ ?? 

In the matter of diplomatic representation there developed in 1954, be- 


18 Ibid., Vol. 496, col. 1546. 

19 Cmd, 8460. The Committee was to consider: ‘‘(1) Whether the law or practice 
of the United Kingdom affords to the Governments, Government Departments and 
other state organs of foreign States a wider immunity than is desirable or strictly re- 
quired by the principles of public international law in regard to property (ineluding 
ships), transactions, any other act capable of creating legal liabilities, or any other 
matter. (2) Whether the law or practice of the United Kingdom affords to persons 
possessing diplomatic immunity an immunity in any respect wider than is desirable 
or is strictly required by the principles of public international law. (3) What, if any, 
changes in the law of the United Kingdom the Committee recommends should be made 
having regard to its answers to questions (1) and (2) and to the question of reciproc- 
ity.” 20 Parl. Deb., Australia, Vol, 219, p. 1793. 

21 H. of Com. Deb., Sess. 1953-1954, Vol. V, p. 5421. Cf. statement in British House 
of Lords, Parl. Deb., 1951-1952, Vol. 175, col. 581. 

22 Acts of the Oireachtas, 1954, p. 67. 
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tween Australia and the Republic of Ireland, a diffculty concerning the 
form of address in the Letters of Credence for the Australian Ambassador 
to Ireland.** The difficulty resulted in Australia’s being represented at 
Dublin, for the period immediately following this, by a chargé d’affaires 
ad interim rather than an ambassador. 


HI 


Developments which have been noted concerning provision for settlement 
of disputes of Commonwealth states inter se and concerning representation 
suggest a firm and continuing will to maintain between these states closer 
ties than they have with ‘‘foreign’’ states. It is possible for a new state 
carved out of what has been British territory to decline membership in 
the Commonwealth, as did Burma, or to drop out of membership therein, as 
did Eire. For those electing to remain in their peculiar association, there 
is perhaps maintainable a sense of community which makes less necessary 
(than would otherwise be the case) the full network of formal arrange- 
ments which independent states ordinarily utilize between themselves. At 
the same time, the development of dangerous tensions between certain 
Commonwealth members raises questions of the possibly greater efficacy 
of international organization law as compared with a type of optional 
intra-family procedures. The granting by a Commonwealth member to 
diplomatic representatives of other Commonwealth states of immunities 
equal to those granted envoys of ‘‘foreign’’ states marks another step 
toward the full application of international law in the relations of Com- 


monwealth states inter se. 
Rosert R. Winson. 


23 See statement on ‘‘ Australian Representation at Dublin,’’ in Current Notes on 
International Affairs (Department of External Affairs, Australia), Vol. 25, No. 1 
(Jan., 1954). It was reported that the Minister for External Affairs (Casey): 

‘... had made every possible effort, on behalf of the Australian Government, to 
secure agreement. The one point of disagreement was the form of address contained 
in the Letters of Credence. The Government of the Republic of Ireland had insisted 
that the letters must be addressed to ‘The President of Ireland.’ Unfortunately, 
Article 2 of the Irish Constitution states that ‘the national territory consists of the 
whole island of Ireland, its islands and the territorial seas.’ Letters of Credence cf the 
chief diplomatic representatives of Australia are signed by the Queen. Mr. Casey said 
that neither the Australian Government nor he himself would consider asking the Queen 
to do something in her capacity as Queen of Australia which would embarrass her in 
her capacity as Queen of the United Kingdom and Northern Ireland. It was impos- 
sible for Australia to request her Majesty the Queen to sign Letters of Credence... . 
containing a phrase which would appear to throw doubt upon the validity of Her 
Majesty’s title as Queen of the United Kingdom and Northern Ireland.’’ 

The Irish Minister for External Affairs (Aiken) was reported as having said, in 
January, 1954, that his Government had no intention of withdrawing the Irish Ambas- 
sador in Australia, as in the latter’s case constitutional difficulties had not arisen. The 
Minister was also reported as referring to a compromise with the United Kingdom 
whereby the credentials of that country’s Ambassador to Ireland were addressed to 
President O’Kelly personally, and as saying that this compromise (in connection with 
which he mentioned the partition of Ireland) was ‘‘no precedent for two countries 
which have no quarrel’? Keesing’s Contemporary Archives, March 13-20, 1954, p. 
13466. 


NOTES AND COMMENTS 


THE UNITED STATES AT THE HAGUE CONFERENCE ON PRIVATE 
INTERNATIONAL LAW 

In October, 1956, an Observer Delegation of the United States Govern- 
ment for the first time attended a session of the Hague Conference on Pri- 
vate International Law, which has as its purpose the progressive unifica- 
tion of the rules of private international law.t The event has been much 
noticed and merits attention for a variety of reasons, internal and inter- 
national. 

The Hague Conference, the history of which goes back to 1893,? has be- 
come a permanent institution more recently. It has a permanent Bureau 
at The Hague and is in session every four years in principle. Eighteen 
European nations and one non-European, Japan, are at present members 
of the Conference; that is, they have ratified the convention which gives 
the Conference its status? From the common-law side, the United King- 
dom and Ireland belong to the Conference. 

After the seventh session of the Conference, held in October, 1951,* the 
suggestion was made to the United States Government that the United 
States accept membership in the Conference. The Government decided 
against joining, but responded favorably to the invitation to send observers 
to the next session of the Conference. 

The Highth Session, called for October, 1956, had on its agenda two con- 
flicts questions relating to international sales of goods and one concerning 
maintenance obligations. Simplification of requirements of authentication 
for foreign public documents was also to be discussed. In the course of 
1955, the Department of State approached a number of organizations, 
including the American Society of International Law, the American Branch 
of the International Law Association, the American Bar Association, the 
American Law Institute, and the National Conference of Commissioners 
on Uniform State Laws, with the question whether they would wish to 
suggest to the Department the names of individuals to attend the Eighth 
Session of the Hague Conference as observers, without expense to the 
Federal Government. As a result of nominations made, four individuals * 


1Charter of the Hague Conference on Private International Law, Art. 1. 3 Neder- 
lands Tijdschrift voor Internationaal Recht 99 (1956), 102 U. of Pa. Law Rev. 363 
(1954). 

2 The references are collected in K. H. N., ‘‘The United States and the Hague Con- 
ferences on Private International Law,’’ 1 A. J. Comp. Law 269 (1952). 

3 See note 1 supra. l 

+On this session, see Arthur K. Kuhn, ‘‘The Council of Europe and the Hague 
Conferences on Private International Law,’’ 46 A.J.I.L. 515 (1952). A translation 
of the four draft conventions adopted at that session has appeared in 1 A. J. Comp. Law 
275 (1952). Analysis in English: J. Offerhaus, ‘‘The Seventh Session of the Hague 
Conference on Private International Law,’’ 79 Journal du Droit Int. 1071 (1952). 

5 Messrs. Philip W. Amram, Washington, D. C.; Joe C. Barrett, Jonesboro, Ark.; 
Kurt H. Nadelmann, Cambridge, Mass.; Willis L. M. Reese, New York, N. Y. 
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were appointed, and attended the Conference as members of the United 
States Observer Delegation. 

The Conference lasted three weeks. At the conclusion, four draft con- 
ventions were approved,® dealing, respectively, with (1) the law applic- 
able to transfer of title in international sales of goods; (2) the conditions 
under which the parties to an international sale of goods may agree to 
submit controversies to the exclusive jurisdiction of a selected forum; (8) 
the law to govern the measure of support owed a minor child; (4) ree- 
ognition and enforcement of support decrees for the benefit of minor 
children. One of these conventions, on the law governing support owed 
a child, was signed immediately by seven governments. 

The Conference also chose topics for future work. Among them are 
the law to govern the form of last wills (topie suggested by the British 
Delegation) ; re-examination of the old Hague conventions on questions 
of status; agency in the field of contracts; simplification, or elimination, 
of requirements for authentication of foreign public documents.’ 

The work of the Conference is well prepared in advance of the sessions. 
On the basis of questionnaires prepared by the Permanent Bureau, com- 
mittees which meet at The Hague produce preliminary drafts. The 
member governments send in their observations on the drafts, and these 
observations are circulated at the time of the calling of the session of the 
Conference. 

At the recent session, as at previous sessions, the member nations were 
represented by their experts on conflict of laws, law professors and law 
deans, members of their highest courts, legal advisers and other ranking 
law officers.2 The technical discussions were illuminating, and this may 
be said especially of the debates in the committee dealing with the dificult 
question of what law shall govern transfer of title in sales. Unanimity was 
not always obtained. On the subject of transfer of title, for instance, in 
order to meet objections raised by the Scandinavian and English delegates, 
the convention provides that signatories may make a number of specified 
reservations. 

The American observers took a limited part in the debates. Upon re- 
quest or on their own volition they advised on American law as it is. 
They refrained from taking sides on questions on which there was a divi- 
sion. As observers, of course, they did not vote. The debates, it may be 
noted, are in French, the official language of the Conference. English may 
be used—and was used occasionally. The Conference staff furnished a 
translation in such cases, 

Toward the close of the Conference, the members of the United States 
Observer Delegation raised the question of possible advantages in having 

6 Text of the Final Act, with the conventions, in 45 Revue Critique de Droit Inter- 
national Privé 746, and 39 Rivista di Diritto Internazionale 425 (1956). English 
translation of the conventions in 5 A. J. Comp. Law, No. 4 (1956). 

7 See Final Act, cited supra. 

8 List in M. H. van Hoogstraten, ‘‘Quelques notes sur la Conférence de La Haye de 


droit international privé (IV),’’? 3 Nederlands Tijdschrift voor Internationaal Recht 
307, 314 (1956). 
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the results of the Conference embodied both in draft conventions, which 
has been the practice of the Conference, and in draft uniform laws.° 
In their ‘‘Memorandum on Method,’’ which was circulated, they pointed 
to possible advantages over conventions of uniform laws, which can be 
improved easily; they referred to the American and Canadian experience 
with uniform and model laws; and they noted that difficulties, which, for 
federal systems, can result from internal distribution of legislative juris- 
diction, do not arise in the case of uniform laws, which may be adopted by 
the individual members of the federated state. The suggestion was sup- 
ported by the delegates of the United Kingdom. It found no favor with 
other delegates, especially the French and the Dutch, who stressed the 
importance of internationally binding agreements. It was apparent that 
the American and Canadian practice was not well known, particularly 
the system of uniform laws with a reciprocity clause by which effects 
analogous to binding conventions are achieved. The Conference felt that 
further study of the suggestion was needed and that it would be up to 
the governments of the member states to draw conclusions from the discus- 
sion. 

Was the experiment of having an Observer Delegation attend the session 
worth undertaking? The members of the Delegation have been unanimous 
in thinking that it was,?° independently of the merits of the four draft 
conventions and of whether the principles of one or the other may commend 
themselves for enactment in American law. A number of facts would in- 
deed seem to be beyond dispute. As a nation with ever-growing inter- 
national contacts, the United States is greatly interested in progressive 
unification of rules of private international law. The difficulties arising 
from differing conflicts rules are a daily concern of the American lawyer 
on the interstate level, and work on internal unification has been going 
on for a long time. Whether a conflict arises on the interstate level or in 
relation to a neighbor country or a nation more remote is a mere accident, 
and the need for greater uniformity on the international level is no less 
pressing. Work on unification, as done at The Hague, therefore, deserves 
support. Results can affect American interests. American views on 
desirable rules, therefore, should be made known and duly presented. 

Progress on unification is slow, even internally. Many questions are 
not ripe for codification, at least in the opinion of lawyers from the com- 
mon law world. But others are, and the very important question, for 


? See Actes de la Huitième Session de la Conférence de La Haye de Droit Inter- 
national Privé (1957), sessions of Oct. 18 and 19, 1956, of Commission IV, Documents 
(1957). 

10 See Kurt H. Nadelmann and Willis L. M. Reese, ‘‘The Eighth Session of the Hague 
Conference on Private International Law,’’ 12 The Reeord of the Association of the 
Bar of the City of New York 51 (1957), and forthcoming reports by Messrs. Philip 
W. Amram and Joe C. Barrett in the American Bar Association Journal and the Hand- 
book of the National Conference of Commissioners on Uniform State Laws, respectively. 

11 Even in the civil law countries, a general codification of the rules of conflict of 
laws is opposed by many. See, e.g., the discussion on codification in the French Com- 
mittee on Private International Law, Paris, May 20-21, 1955: Comité Francais de Droit 
International Privé, La Codification du Droit International Privé 298 (1956). 
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example, of the right to select in an international sales contract an ex- 
clusive forum for litigation is probably among them.’? Even if practical 
results cannot be achieved immediately, international exchange of views 
is desirable. What comes out in discussions of the world’s leading spe- 
cialists is worthy of consideration everywhere. Inevitably, work like 
that undertaken at The Hague influences the evolution of the law in the 
courts, 

But the appearance of an American Observer Delegation at the Hague 
Conference has had other advantages. Notice has been given, not only 
that this country is interested in the work undertaken by the Conference, 
but also that the United States is capable of taking part in work on the 
progressive unification of conflicts law. Views are widely held abroad-— 
not without our own fault—that the American Constitutional system. pre- 
vents this country from co-operating in such work. They are being dis- 
pelled, and it will become clear at the same time that co-operation will 
be according to methods duly tested here and in accord with the American 
Federal system. If these methods are slow—not slow when the numter of 
components of the Union is considered—they do not compare unfavorably 
with the limited results achieved in Europe with multilateral conventions. 
Only results, not method, are important, and the quality of drafts, rather 
than international commitments, secure uniformity in the long run. 

If this is what can be deduced from the appearance in 1956 of an 
American Observer Delegation at a conference on unification of rules of 
private international law, a step forward will have been made on 
the long and difficult road toward achievement of greater uniformity in 
conflicts law. Avenues for co-operation which seemed to be closed, have 
been opened finally, and progress has been made over past attitudes of 
American Administrations, exemplified only the other day by the failure 
of the United States Government to send observers to the International 
Conference on Maintenance Obligations, called by the United Nations, 
which had as basis for its work a draft convention modeled after the sub- 
stance of our own Uniform Reciprocal Enforcement of Support Act,** and 
where it was left to the Canadian Observer to explain the ‘‘federal prob- 
lem’’ and show the possibilities of Canadian co-operation on Provincial 
level. 


12 The Uniform Commercial Code, sec. 1-105 (6), deals with the related question of 
selection of the law to govern the transaction. Recent cases in Federal courts on se- 
lection of a forum: Wm. H. Muller & Co. v. Swedish American Line, Ltd., 224 F. 2d 
806 (2d Cir., 1955), 31 N. Y. U. Law Rev. 949 (1956); Siegelman v. Cunard White Stor, 
221 F. 2d 189 (2d Cir., 1955). Cf. Restatement Second, Conflict of Laws § 117a 
(Tent. Draft No. 4, 1957) (‘‘fair and reasonable’’ test). 

13 The history is in Kurt H. Nadelmann, ‘‘Ignored State Interests: The Federal 
Government and International Efforts to Unify Rules of Private Law,’’ 102 U. of Pa. 
Law Rev. 323 (1954). Cf. Clifford J. Hynning, ‘‘International Law: Unification of 
Private Property Laws,’’ 42 A. B. A. Journal 1135 (1956). 

14 See Contini, ‘‘The United Nations Convention on the Recovery Abroad of Main- 
tenance,’’ 31 St. John’s Law Rev. 1 (1956). 

13 See Record of the U. N. Conference on Maintenance Obligations, Docs. E/Conf. 
2/SR. 1 to 14 (1956). 
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While it is hoped that the appearance of an American Observer Dele- 
gation at The Hague marks the turning point in American co-operation 
in efforts to unify private law, a series of internal problems of organization 
have been brought into the open which must be solved. The delegating 
of observers to the session of the Hague Conference necessarily had marks 
of improvisation. Precedents were lacking, and any attempt to solve all 
the problems involved in advance might have resulted in abandonment of 
the project altogether. But the experiment being over, stock has to be 
taken of the experience gained. The problems which have come up and 
are clearly cognizable need to be faced. They turn on the question of how 
to best organize representation of American interests on the international 
level when these interests are in an area where the States have primary 
or exclusive jurisdiction. 

Situations involving this problem do not arise merely when a session 
of the Hague Conference is called, that is, every four or five years. In the 
first place, the Hague Conference has committees at work in the period 
between sessions. Second, this country has a representative on the Inter- 
American Juridical Committee of Rio de Janeiro, permanent bureau of 
the Inter-American Council of Jurists, which works on unification of law 
much like the Hague Conference.** And the problem arises sporadically 
when special conferences are called, as in the case of the recent Interna- 
tional Conference on Maintenance Obligations. Preliminary drafts must 
be considered; delegates must be selected at an early stage and duly in- 
structed; the results of the conference must be reported and evaluated 
for domestic purposes. How is this best to be done? 

Calling this an easy question would be illusory. But a number of rele- 
vant facts can be put together in searching for possible solutions. The 
National Conference of Commissioners on Uniform State Laws has the 
machinery for work on unification of State laws, for internal or interna- 
tional purposes. A number of the laws adopted by the Conference are ap- 
plicable to interstate as well as international conflicts. If the Conference 
has so far failed to turn its attention to problems involving foreign 
nations 7**—even contact is lacking with the Canadian counterpart—it must 
be noted that the Conference was represented on the Observer Delegation 
for the Hague Conference by a past president. The National Conference, 
on the other hand, is no expert body. On American conflict of laws such 
expert body is available at the American Law Institute, currently engaged 
in revision of the Restatement volume on Conflict of Laws. Experts on 
foreign and comparative conflict of laws are grouped in such organizations 
as the American Branch of the International Law Association, which 
made the original proposal to send an Observer Delegation to the Hague 


16 One of the assignments is study of the possibility of revision of the Bustamante 
Code on Private International Law in the light of the Montevideo treaties and the 
Restatement of Conflict of Laws. See Kurt H. Nadelmann, loc. cit. note 13 supra, 
at 344; [1952-54] Inter-American Juridical Yearbook 169, 271, 297 (1955). 

16a But see Presidential Address, [1956] Handbook of the National Conferenee of 
Commissioners on Uniform State Laws 42, 50. 
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Conference," the International and Comparative Law Section of the 
American Bar Association, and the American Society of International Law 
Conceivably from such groups a standing commission could be set up ai 
the seat of the Federal Government and under its technical administra‘ ior 
to deal with questions of unification of law arising on the internationa’ 
level! Contact with foreign nations being through the Federal Govern- 
ment, the need for participation of the Government of the United States 
is obvious.® And such participation will be more than formal whenever 
national legislation is a possibility, as in matters concerning commerce 
with foreign nations.?° 

Other methods of organization than that suggested above can no doubt 
be thought of. What is important is that steps be taken to brine the 
organizational problem to solution. The question is of sufficient national 
interest, we think, to warrant calling of a conference of interested groups 
by the Executive Branch of the Federal Government. The weight which 
will be given to views expressed at international conferences by Ameri- 
can delegates depends upon the solution of our internal problem of organi- 
zation. 

Kurt H. NapELMANN 


PUBLICATIONS OF THE UNITED NATIONS: INTERNATIONAL TAX AGREEMENTS 


In its resolution on ‘‘Publications of the United Nations’’ adopted at 
the 1956 meeting (ProcrEpines, p. 221) the Society 


commends ... (b) That . . . International Tax Agreements, as pub- 
lished by the sponsors, be printed by the originating offices in re- 
gistered form and in the format of the Treaty Series, in order that 
they may be included as volumes in it as sub-series. 


A similar proposal was before the General Assembly of the United 
Nations at its tenth and eleventh sessions. Between sessions it was the 


17 See Report for 1953-54 of the Committee on Private International Law, Eliott 
E. Cheatham, Chairman, [1954] Proceedings and Committee Reports of the American 
Branch of the International Law Association 30-35, 78 (1954). 

18 On co-operation with the International Institute for the Unification of Private Law 
in Rome, see Kurt H. Nadelmann, ‘‘ Unification of Private Law,’’ 29 Tulane Law Rev. 
328 (1955). 

19In Canada, the Dominion Government is a member of the Conference of Com- 
missioners on Uniformity of Legislation in Canada. This has proved advantageous 
especially in work on uniform laws designed to be used on the international as well a4 
the inter-Provineial level. An example is the preparation of the new Reciprocal En- 
foreement of Judgments Act, [1956] Proceedings of the Conference of Commissioners 
on Uniformity of Legislation in Canada 82. See Kurt H. Nadelmann, ‘‘Non-Recogni- 
tion of American Money Judgments Abroad and What to Do About It,’’ 42 Iowa 
Law Rev. 236, 248 (1957). 20 U. S. Constitution, Art. I, Sec. 8, el. 3. 

21 Notice the plan, in a related area, to set up a Commission and Advisory Committee 
to improve judicial co-operation between the United States and foreign countrics. 
Harry LeRoy Jones, ‘‘A Commission and Advisory Committee on International Rules 
of Judicial Procedure,’’ 49 A.J.I.L. 379 (1955). See H. R. 4642, S. 1890, 85th Cong., 
ist Sess. (1957). 1 Int. & Comp. Law Bulletin 6 (1957). 
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object of a detailed study by the Secretary General’ and the Advisory 
Committee on Administrative and Budgetary Questions ;? on their recom- 
mendations the Assembly decided not to adopt this proposal.* 

The considerations which led to this decision are readily stated. The 
two series fulfill very different functions: The Treaty Series constitutes 
a publie record of binding international treaties which have been sub- 
mitted for registration pursuant to Article 102 of the Charter and the 
Regulations issued thereto. The series International Tax Agreements,* on 
the other hand, serves as a working tool for government officials and other 
tax specialists in the negotiation, application and study of agreements for 
the avoidance of double taxation and the prevention of fiscal evasion. To 
this end the Secretary General collects and publishes all tax agreements 
immediately upon signature without waiting for their ratification or 
registration.” As a result, the four text volumes of International Taz 
Agreements published so far contain more than 400 tax agreements, while 
over the same period only some 50 of these were reproduced in the more 
than 160 volumes of the Treaty Series. At the express request of the 
Economic and Social Council,’ the International Tax Agreements series is 
also published in a Spanish version, which has no counterpart in the 
Treaty Series. 

A further reflection of the difference in the functions of the two series 
lies in their respective coverage of information on the agreements. The 
Treaty Series gives only information on their legal status, while compre- 
hensive data on the status, scope and implementation of all known tax 
agreements, including those under negotiation, are published periodically 
in separate volumes of the series International Tax Agreements, entitled 
World Guide to International Tax Agreements.” These data, which are 
authenticated by the governments concerned, cover over 700 agreements 
concluded by or on behalf of the governments of some sixty countries and 
fifty overseas territories. In addition to a concise description of the sub- 
ject matter of each agreement, they indicate the taxes covered by the 


1‘* Registration and Publication of Treaties and International Agreements,’’ U. N. 
Doc. A/3168, pars. 66-75, Aug. 16, 1956. 

2 “í Registration and Publication of Treaties and International Agreements: Seven- 
teenth Report of the Avisory Committee on Administrative and Budgetary Questions 
to the Eleventh Session of the General Assembly,’’ Doc, A/3387, par. 15, Nov. 23, 1956. 

8 General Assembly Resolution 1092 (XI) of Feb. 27, 1957, on ‘‘Registration and 
Publication of Treaties and International Agreements,’’ adopted on the report of the 
Fifth Committee (Doc. A/3503, par. 11, Jan. 23, 1957). 

4 Vol. I (Sales No. 1948.XVI.2), Vol. IL (Sales No. 1951.XVI.1), Vol. III (‘World 
Guide to International Tax Agreements,’’ Sales No, 1951.XVI.5), Vol. IV (Sales No. 
1954.X V1.1), Vol. V (‘World Guide to International Tax Agreements,’’ Sales No. 
1954.X V1.3), and Vol. VI (Sales No. 1956.XVI.1). Vols. V (Rev.) (Sales No. 1956. 
XVI.3) and VII are in preparation (to be published in the fall of 1957). 

5 Pursuant to Economic and Social Council Resolutions 67 (V), 226 B (IX), 486 E 
II (XVI) and 557 © (XVIII). 

6 Pursuant to Economic and Social Council Resolution 226 Ble (IX). 

7 Vols. III, V and V (Rev.) (to be published in the fall of 1957). 
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agreements, the dates of signature and ratification and of the entry into 
effect of substantive provisions, and references to the territorial scope of 
the agreements, to national laws and regulations implementing their pro- 
visions and to possible modification, suspension, reinstatement, supersedure 
or termination. 

From what precedes, it will be readily seen that a merging of the Inter- 
national Tax Agrcements series as a sub-series into the Treaty Series and 
a limitation of the former to agreements in registered form would require 
a complete change in its scope and functions. 

Ivan S. Krrno 


ANNUAL MEETING OF THE SOCIETY 


The 51st Annual Meeting of the American Society of International Law 
was held at the Statler Hotel in Washington, D. C., from April 25 to April 
27, 1957. The sessions opened at 2:00 p.m. on Thursday, April 25, and 
continued through Saturday morning, April 27, concluding with the annual 
dinner on Saturday evening at 7:00 p.m. 

The first session on Thursday, April 25, at 2:00 p.m., was devoted to the 
discussion of navigation and other uses of international rivers and canals. 
Mr. Louis B. Wehle of the New York Bar presided. Professor Charles E. 
Martin of the University of Washington discussed the issues involved in 
the dispute between the United States and Canada over the diversion by 
Canada of the waters of the Columbia River, and proposed principles and 
procedures to govern future arrangements between the two countries with 
regard to use of international rivers. Professor Martin was followed on 
the program by Mr. John G. Laylin of the District of Columbia Bar, who 
discussed the problem of the Indus Basin in relation to the principles of 
law governing uses of international rivers, particularly with reference to 
the statement of principles drawn up at the 1956 Conference of the Inter- 
national Law Association. 

Mr. William L. Griffin, Assistant to the Legal Adviser of the Department 
of State, delivered a paper on ‘‘Problems respecting the Availability of 
Remedies in Cases Relating to the Uses of International Rivers,’’ with spe- 
cific reference to the problems involved in the use of the St. Lawrence 
waterway. 

Professor Norman J. Padelford of the Massachusetts Institute of Tech- 
nology gave an address on ‘‘The Panama Canal and the Suez Crisis,” com- 
paring the status of the rights in the Panama Canal and those in the Suez. 

The final speaker of the Thursday afternoon session was Mr. George A. 
Finch, Honorary Vice President of the Society, who discussed interna- 
tional law principles applicable to the navigation and use of the Suez Canal, 
with specific reference to the nationalization of the Canal by Egypt. 

In his presidential address on Thursday evening at 8:15 p.m., Mr. Lester 
H. Woolsey discussed ‘‘Peace with Justice.” He declared that at the pres- 
ent time the trust and confidence and freedoms that peace requires for its 
germination and nourishment are wholly lacking, and he questioned 
whether they can be attained in the present atmosphere. He declared that 
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peace must be based on moral principles, on the sanctity of promises we 
live by and on the principles of right and wrong and fair dealing of every- 
day living. 

With regard to the judicial process as a means of dispensing justice, Mr. 
Woolsey stated that it should be so formulated as to get to the merits of a 
case regardless of technical and special rules of law or procedure. Stating 
that the better opinion is that courts should not pass on political questions, 
which involve the highest policies of government and the profoundest dis- 
putes between nations often leading to war, President Woolsey asked where 
such questions should go for determination or adjustment. He then dis- 
cussed the United Nations as the forum for the settlement of political dis- 
putes between states, stating that one of the road-blocks to justice is the 
fact that political bodies often undertake to decide legal questions, and that 
the record of the United Nations in this respect is not enviable. 

Mr. Woolsey declared that a just settlement of a political problem would 
have to take into consideration the interest of all the states which would be 
substantially affected by the settlement and that such interest should be a 
peaceful one, not a predatory one or one to settle old grudges. He added 
that the settlement should not represent a judgment by the parties most 
interested. Declaring that in the growing community of nations the status 
quo must give way to changes of growth, he stated that peaceful change 
must be the result of negotiation. 

President Woolsey referred to the change in the structure of the United 
Nations Assembly caused by the recent admission of new states from Asia 
and Africa. This influx of such new states, he said, ‘‘must inevitably 
soften by a sort of mutilation, the hard core of Western civilization and 
culture represented in the Assembly.’’ Without the ballast of Western 
ideals of administration, law and justice—a habit of peaceful ways of settle- 
ment according to acceptable moral standards, the General Assembly would 
have been unable to ride out the crises of the last decade and may not be 
able to meet those of the future. Mr. Woolsey stated that this prospect 
cause by the change in the composition of the Assembly ‘‘would change the 
usefulness of the United Nations and the history of the world,’’ and added 
that ‘‘the purpose of the Soviets to gain control of the Assembly is emerging 
and well advanced.’’ 

In conclusion, he stated that ‘‘the political field where immense unsettled 
problems lie deadlocked today and where the future problems may stagnate 
tomorrow . . . needs additional machinery to promote solutions,’’ and he 
suggested that one possible remedy might be the revision of the voting pro- 
eedure in the United Nations Assembly. Another possible remedy would 
be the establishment of a special political commission or tribunal of fifteen 
members to consider political matters only. 

Dr. Eduardo Augusto Garcia, the Argentine Ambassador to the Organiza- 
tion of American States, delivered an address on ‘‘ Human Rights and the 
Practical Means of Assuring Them.” He stated that the civilized citizen 
today ‘‘should not discard as outmoded and senseless the principles accord- 
ing to which governments have subjected themselves to Jaw, the powerful 
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have become responsible, and the rights of the common man have been 
established, so that he may live with dignity and without fear.” Dr. Garcia 
added that we should not forget the sacrifices of those who fought to make 
such gains possible. Referring to the Universal Declaration of Human 
Rights, he asserted that a practical means should be found to see that the 
Declaration is respected and observed throughout the world, and proposed 
that a vigorous campaign through various media of communication be 
launched so that careful study can be given to the problem. Ambassador 
Garcia’s own view, he declared, was that the Universal Declaration of 
Human Rights can be enforced by domestic legislation, and he suggested 
that the United Nations General Assembly recommend to the Member States 
that they adopt such legislation. 

On Friday morning, April 26, at 10:00 a.m., the subject of discussion 
was ‘‘Intervention under the United Nations Charter and under the Charter 
of the Organization of American States.” During the first part of the ses- 
sion, over which Professor Robert R. Wilson presided, Professor Quincy 
Wright delivered a paper on ‘‘The Legality of Intervention under the 
United Nations Charter.’’ Professor Wright discussed the meaning of 
intervention in international law and its political and legal justifications. 
He stated that ‘‘Intervention does not gain in legality by being collective 
rather than individual under customary international law.’’ Under the 
United Nations Charter, he said, collective intervention is permissible if it 
constitutes collective self-defense under Article 51 or collective security 
initiated by the Security Council under Chapter VII of the Charter or by 
the General Asssembly under the Uniting for Peace Resolution. The 
speaker stated that ultimately the justification for intervention is a question 
of international law which cannot be finally decided by one party to the 
dispute. He called attention to the sharp distinction between military and 
non-military intervention as laid down in the United Nations Charter. 
Military intervention by states is restricted to the necessities of individual 
or collective self-defense, treaty obligations or United Nations authoriza- 
tions. Professor Wright concluded by stating his belief that more general 
recognition of the limits placed upon intervention by international law and 
the Charter, and the development of procedures assuring that intervention 
will be undertaken only at United Nations initiative, will contribute to sta- 
bility at this time. In the face of the suicidal character of atomic war to- 
day, the problem of interventions and small wars may be amenable to 
controls of international law and the United Nations. 

In the latter part of the session on Friday morning, at which Dr. Charles 
G. Fenwick presided, Dr, Ernesto Dihigo, Director of the Inter-American 
Academy of Comparative and International Law, spoke on ‘‘The Legality 
of Intervention under the Charter of the Organization of American States.” 
He stated that non-intervention has been called the ‘‘central axis’’ of the 
inter-American system, and that although it is not considered in the same 
light as in previous periods, it is still a cornerstone of international law 
and co-operation in the Western Hemisphere. Referring to the application 
of the Monroe Doctrine under various circumstances by the United States 
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and the reactions of the Latin American Republics, Dr. Dihigo stated that 
the principle of non-intervention was developed by these republics as a 
means of protecting themselves from what they considered violations of 
their national sovereignty by the United States. The speaker discussed 
intervention as defined in the Charter of the Organization of American 
States and as practiced by the Organization itself, and pointed out the 
conditions under which there might be collective intervention by the Organ- 
ization in the affairs of individual states of the Hemisphere, referring spe- 
cifically to the totalitarian threat of international Communism. He stated 
that there had recently developed a general tendency, not confined to Latin 
America, which regards it necessary to sacrifice a part of sovereignty in 
order to guarantee the existence of democracy and the protection of human 
rights. As an example of this trend Dr. Dihigo cited the Rodriguez Larreta 
Doctrine, proposed in 1945, under which there should be collective interven- 
tion whenever necessary for the defense of essential principles. Although 
this doctrine has not found acceptance in official circles, it has been ap- 
proved among distinguished internationalists. The speaker stated that in 
his view democracy is as fundamental a principle in the inter-American 
system as non-intervention. Human rights are a part of democracy, as 
shown in the American Declaration of Rights and Duties of Man. Dr. 
Dihigo stated that the inter-American system will have to find the means 
of eradicating from the Western Hemisphere those dictatorships that now 
and then obseure democracy and encroach on essential human rights. He 
concluded that the stage of international development has not yet been 
reached in which collective action for the defense of democracy against 
national dictatorships would be accepted by all without serious opposition, 
but that the time will come when such a form of intervention will be gladly 
accepted. The inter-American system will then have a new and very 
important function to fulfill. 

Following Dr. Dihigo’s address, Professor Martin Travis, of Columbia 
University, delivered a paper on ‘‘Collective Intervention by the Organiza- 
tion of American States,’’ referring in detail to the provisions of the United 
Nations Charter, the Rio Treaty of Reciprocal Assistance and the Charter 
of the OAS. He discussed the Council of the OAS and the practice of 
collective intervention, and declared that the American States are united 
on a policy of acting collectively against an armed attack, and favor collec- 
tive action also against any unilateral intervention affecting their territorial 
integrity and political independence. Professor Travis cited a number of 
inter-American disputes handled by the Council of the OAS. He stated 
that the social force of internationalism, with its doctrine of collective inter- 
vention, is just emerging in the Western Hemisphere. It was his view that 
Latin Americans suspect that the United States will exploit collective inter- 
vention in its concern for self-preservation, but hope that the non-interven- 
tion doctrine will be self-supporting. He stated that if Latin American 
suspicions are to be resolved, and a viable Organization of American States 
developed, agreement must be reached on inter-American objectives. The 
proper competence of the United States in regional affairs should be reeog- 
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nized, and the Monroe Doctrine internationalized by permitting the Latin 
American countries to submit major disputes to the United Nations for 
determination. Professor Travis stated that it is incumbent upon the 
United States to assume the leadership in sponsoring the enforcement of 
international law under the Bogotá Charter, and any delay by the OAS 
Council in fulfilling its responsibilities under that Charter imperils the 
continued existence of the inter-American system. 

At the Friday afternoon session, beginning at 2:00 p.m., a number of 
speakers discussed the improvement of the organization for collective se- 
curity. Among those on the program were Mr. Edgar Turlington of the 
District. of Columbia Bar, Mr. Lawrence D. Egbert of American Univer- 
sity, Professor Ruth C. Lawson of Mount Holyoke College and the Honor- 
able George T. Washington, Judge of the Circuit Court of Appeals for the 
District of Columbia Circuit. Mr. Charles S. Rhyne, president-elect of 
the American Bar Association, also addressed the meeting on ‘‘The Need 
for Law Leadership in Securing Peace under Law.” Following the Friday 
afternoon session there was an informal reception and cocktail party at 
the Statler Hotel for the officers and members of the Society and their 
guests. 

On Friday evening at 8:15 p.m. a panel discussion took place on inter- 
national law and agreements relating to atomic weapons and the peaceful 
uses of atomic energy. Dean E. Blythe Stason of the University of Michi- 
gan Law School, was chairman of the panel, which consisted of William T. 
Mallison and Raymond R. Edwards of the Division of International Affairs 
of the Atomic Energy Commission, Erie Stein of the University of Michigan 
Law School, and Leonard Meeker, Assistant Legal Adviser, Department 
of State. Mr. Mallison gave a legal analysis of the bilateral agreements 
for cooperation in the civil uses of atomic energy; Dr. Edwards diseussed 
the development of atomic energy programs in the free world; and Pro- 
fessor Stein described the new International Atomic Energy Agency pro- 
vided by the Statute drafted in October, 1956. 

The annual dinner on Saturday evening, April 27, held in the South 
American Room of the Statler Hotel at 7:00 p.m., concluded the sessions. 
Professor Robert R. Wilson of Duke University, the newly elected President 
of the Society, presided. Dr. José A. Mora, Secretary General of the Or- 
ganization of American States, delivered an address on ‘‘The Contributions 
of the American States to World Peace.” He was followed by the Honor 
able Robert R. Bowie, Assistant Secretary of State for Policy Planning, 
who discussed ‘‘Tasks Ahead for the Free World.” The final speaker 
was Senator Theodore F. Green, Chairman of the Senate Committee on 
Foreign Relations, who spoke on the ‘‘Maintenance of Law in the World 
Community.” 

At the meeting on Saturday morning, April 27, at 10:00 a.m., papers 
delivered at the previous sessions were discussed, particularly questions 
raised in connection with the subjects of intervention under the Charters 
of the United Nations and the Organization of American States, and the 
nationalization by the Egyptian Government of the Suez Canal. Follow- 
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ing the discussion, Professor Louis B. Sohn of Harvard University pre- 
sented the report of the Society’s Committee on Study of Legal Problems 
of the United Nations, dealing in detail with the establishment of the 
United Nations Emergency Force in connection with the Suez Canal crisis 
and reviewing the history of efforts since the war of 1914-1918 to establish 
an international police force. 

Mr. Denys P. Myers presented the report of the Committee on Publica- 
tions of the Department of State and the United Nations, and in connection 
therewith presented the following resolution which was adopted: 


PUBLICATIONS OF THE DEPARTMENT OF STATE AND THE UNITED NATIONS 


Whereas, The American Society of International Law has since 1929 
reviewed the status of the publication program of the Department 
of State with a view to supporting and developing the system of 
issuing documentary material essential to the understanding of the 
foreign relations of the United States; and 

Whereas, The Department of State has been responsive to these 
annual representations and the Congress in recent years has progres- 
sively recognized the importance of such programs as submitted in 
the budgetary estimates; and 

Whereas, The members of the Society have a similar need for ade- 
quate publication by the system of the United Nations of materials 
pertinent to their professional requirements; therefore, 

Be it resolved by The American Society of International Law: 


1. That the Congress of the United States is requested to provide 
in the Department of State Appropriation Act, 1958, for 

(a) personnel for initiating compilation of a continuation of 
the Wharton, Moore and Hackworth digests of the actions of the 
United States Government in the field of international law; 

(b) continued compilation and resumption of issuance of 
United States Treaty Developments ; 

(c) initiation of the projected edition of treaties and agree- 
ments, 1776-1949 ; 

(d) continuation on the established scale of the publication of 
Foreign Relations, including the heads-of-state conferences, 1941- 
44, 

2. That the Department of State is commended for the present scope 
of its program to compile and publish the essential records of inter- 
national relations, specifically for projecting a new digest of interna- 
tional law, resumption of United States Treaty Developments, under- 
taking a more authentic English edition of international instruments 
from 1776 to 1949, establishing the annual Treaties in Force, and 
starting the summary compilations on American Foreign Policy. 

3. That the Society appreciates the decision of the General Assembly 
of the United Nations to maintain its Treaty Series on the sound 
standard provided in the Regulations of 1946, commends to the De- 
partment of State and Foreign Offices of other states of which members 
of the Society are nationals the proposal that they provide both French 
and English versions of instruments presented for registration, and 
congratulates the Secretariat upon diligence in providing general in- 
dexes of the Treaty Series and upon its continued effort to surmount 
the problems of editing and prompt publication. 

4. That the United Nations is performing essential services in con- 
tinuing the Repertory of Practice of United Nations Organs and in 
inaugurating the Yearbook of the International Law Commission. 
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The Society also adopted the following resolution upon the recommenda- 
tion of the Executive Council: 


REVIVAL or tHe American ĪNSTITUTE or INTERNATIONAL Law 


Resolved, 


That the Society endorses the plan of reviving the American Insti- 
tute of International Law, recognizing the important work it has 
performed in the past and suggesting that an important function it 
might undertake would be to coordinate the work of the national 
societies of international law in accordance with the original objective 
of the Institute when created more than forty years ago. 


This action was taken with the explicit understanding that it did not 
commit the Society financially in any way. 

Upon the recommendation of the Committee on Selection of Honorary 
Members the Society unanimously elected as an honorary member of the 
Society Dr. Hans Wehberg, Editor of Die Friedens-Warte, co-editor of the 
Archiv des Vélkerrechts, Professor at the Institut des Hautes Etudes 
Internationales, Geneva, and Seeretary General of the Institut de Droit 
International. 

Upon the report of the Nominating Committee the following officers 
were elected for the coming year: 

President: Robert R. Wilson; Honorary President: The Honorable John 
Foster Dulles, Seeretary of State. 

Vice Presidents: Herbert W. Briggs, Hardy C. Dillard, Myres S. Mc- 
Dougal. 

Honorary Vice Presidents: Dean G. Acheson, Justice Harold H. Burton, 
Philip Marshall Brown, William S. Culbertson, William C. Dennis, Edwin 
D. Dickinson, Charles G. Fenwick, George A. Finch, Judge Green H. 
Hackworth, Honorable Stanley K. Hornbeck, Judge Manley O. Hudson, 
Philip C. Jessup, Hans Kelsen, Ambassador Amos J. Peaslee, Lester H. 
Woolsey, Quincy Wright. 

The following were elected to serve on the Executive Council of the 
Society until 1960: Homer Q. Angelo of San Francisco; Richard R. Baxter, 
Harvard Law School; Edward H. Buehrig, University of Indiana; Alwyn 
V. Freeman, Washington, D. C.; Philip C. Jessup, Columbia University ; 
Leonard C. Meeker, Assistant Legal Adviser, Department of State; Honor- 
able Davidson Sommers, International Bank for Reconstruction and 
Development; and Mr. Louis B. Wehle, New York City. 

The members of the Nominating Committee elected for the coming year 
are: Hardy C. Dillard, Chairman; Gertrude C. K. Leighton, Carl Marcy, 
Charles E. Martin, Louis B. Sohn. 

The Executive Council of the Society at its meeting on Saturday, April 
27, 1957, re-elected Mr. Edward L. Merrigan Treasurer, and Mr. Edward 
Dumbauld Secretary, of the Society for the coming year. It also re- 
elected the members of the Board of Editors of the AMERICAN JOURNAL OF 
INTERNATIONAL Law. Mr. Denys P. Myers was reappointed Assistant 
Treasurer of the Society and the undersigned Executive Secretary and 


Secretary of the Board of Editors of the JOURNAL. Erranor H. FINcH 


JUDICIAL DECISIONS * 


By Brunson MACCHESNEY 
Of the Board of Editors 


Sovereign immunity—unauthorized transfer of debt—new evidence 

Nizam of HYDERABAD AND ANOTHER v. JUNG anb OrHers. [1957] 
1 All E. R. 257. 

Court of Appeal, Dec. 20, 1956. Lord Evershed, M.R., Birkett and 
Romer, L.JJ# 


In September, 1948, a sum of approximately £1,000,000 was standing 
to the credit of the Government of the Nizam of Hyderabad with a bank 
in London. During this month the Finance Minister of the Nizam’s 
Government (called hereafter M), and the Agent-General for Hyderabad 
in London, Mr. Mir Jung (called hereafter Mir), who were entitled to draw 
on the account, gave instructions to the bank to transfer the account to 
Mr. Habib Ibrahim Rahimtoola (hereafter called R), then holding the 
office of High Commissioner in London for the State of Pakistan. Within 
a few days of the transfer, the Nizam sent cables to both M and the bank 
requesting a retransfer. It appears that at this time (though not part 
of the evidence in the case) the armed forces of India were in the process 
of invading the State of Hyderabad. In 1952 R ceased to be High Com- 
missioner in London. The fund, however, remained in his name. In 
May, 1954, solicitors for the Nizam wrote R and the bank, on the Nizam’s 
instructions, that M had possessed no authority to order the transfer. 
This letter with a supporting affidavit from the Nizam was not available 
at the time of trial in the Chancery Court. The Chancery Court per 
Upjohn, J., had held that there was no proof that M and Mir had acted 
in breach of duty. In July, 1954, the Nizam and the State of Hyderabad 
issued a writ in an action against M, the bank, and R. On application of 
R the Chancery Court set aside the writ and stayed proceedings against 
the bank on the ground that the action impleaded the sovereign State 
of Pakistan. 

On appeal by the plaintiffs it was held that R was not entitled to invoke 
the doctrine of sovereign immunity because: (1) the transfer of the debt 
to R was not equivalent to a vesting of the debt in the State of Pakistan; 
(2) there was no evidence to support any claim by the state to a beneficial 
title to the debt and hence there was no control over the debt sufficient to 
render a continuation of the action on assertion of jurisdiction over the 
state. The case of United States of America & Republic of France v. 
Dollfus Mieg et Compagnie S.A. & Bank of England, [1952] 1 All E.R. 


* Acknowledgment is made of the assistance from Hardy C. Dillard of the Board of 
Editors on the English cases. 
1 For a report of this case in the Chancery Court, see 51 A.J.I.L. 118 (1957). 
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572, was distinguished in that the Dollfus Mieg case involved gold bars 
which the sovereign as bailor had a right to recover, whereas the present 
case involved a chose in action carrying no right to possession in the ab- 
sence of a showing of legal title. The court also discussed the possible 
application of doctrines of resulting trust but found it unnecessary to rest 
its decision on a trust theory. 

Leave to appeal to the House of Lords was granted. 

Lord Evershed, speaking for himself and Lord Birkett, quoted with 
approval an excerpt from the opinion of Lord Radcliffe in the Dollfus 
Mieg case, stating at p. 265: 


From this passage it sufficiently appears, in our judgment, that the 
prohibition which is of the essence of the rule, is a prohibition against 
the assertion by the English court of jurisdiction to entertain pro- 
ceedings against a sovereign who (or a sovereign state which) is un- 
willing to submit to such jurisdiction. Whenever, therefore, the rule 
is invoked in a proceeding to which the sovereign is not made or sought 
to be made a party but in which the subject-matter is some property 
in regard to which the sovereign has or claims some kind of right or 
interest, the applicability of the rule depends on the extent to which 
the prosecution of the claim so affects the right or interest of the 
sovereign ‘‘as to amount in one way or another to a suit against the 
sovereign.” The proposition is imprecise, no doubt; but as LORD 
RADCLIFFE observed, the law cannot be set at rest ‘‘by any neat 
combination of words.” 


In the Dollfus Mieg case the rule was held to be applicable because, 
notwithstanding the admitted absence of title in the sovereigns and its 
admitted presence in Dollfus Mieg et Compagnie, the sovereigns as 
bailors of the bars with the bank had vis-a-vis the bank an immediate 
right to recover their possession with which, inevitably, the continu- 
ance of the action would interfere; so that if the sovereigns desired 
to recover the possession which they formerly had they would be com- 
pelled to come to the English court for the purpose (see per VIS- 
COUNT JOWITT [1952] 1 All E.R. at pp. 580, 581, 582, per LORD 
PORTER, ibid., at pp. 585, 586; per LORD RADCLIFFE, ibid., at p. 
589). 


The present proceeding relates not to chattels but to a chose-in-action. 
It is, therefore, on matters of essential fact distinct from the Dollfus 
Mieg case. For where the subject-matter of the proceedings is a chose 
in action there can be no question, strictly, of possession. Prima 
facie any rights or interests in respect of it must be matters of title. 
So much has been laid down for us by this court in Haile Selassie 
v. Cable & Wireless Lid. ([1938] 3 All E.R. 384). The judgment 
of the court in that case must clearly be preferred, in our view, to the 
suggestion that there might be ‘‘possession’’ (in the true significance 
of that term) of a chose-in-action in the Judgment at first instance in 
the American case of Bradford v. Chase National Bank of City of 
New York ((1988), 24 Federal Supplement 28). If the question de- 
pends on some claim of title on the part of the sovereign, then it 
cannot, in our judgment, suffice that the sovereign has at some time 
asserted a title to the fund if, when the rule is invoked, there appears 
no evidence at all in support of such claim—more particularly if it is 
conceded on behalf of the sovereign’s representative that the claim 
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to immunity is not founded on any title or proprietary interest (see 
e.g., Juan Ysmael & Co., Incorporated v. Government of the Republic 
of Indonesia, [1954] 3 All E.R. 236). 


The court also stated at pp. 268 and 269: 


But whether or not Mr. Rahimtoola took, and was intended to take, 
the transfer as agent for the State (or government) of Pakistan, the 
transfer to him in, or by virtue of, his office as High Commissioner 
cannot be treated, in our judgment, as a transfer to one of the prin- 
cipal officers of the state which would so identify its holder with the 
state itself as to have made the vesting equivalent for all relevant 
purposes to a vesting in the state. 


As a result of the letter of May, 1954, Mr. Rahimtoola (and his alleged 
principal) received clear notice, since confirmed by the Nizam’s sworn 
testimony, that the fund belonged in equity wholly to the Nizam and 
that his agents had no power to give that interest away; so that the 
person in whose name the legal interest stood held it on a resulting 
trust for the beneficial owner who has intervened, by assertion of his 
equitable right, before the agent has accounted to his principal. In 
any case, as it seems to us, the alleged principals not having estab- 
lished in themselves, in UPJOHN, J.’s words, ‘‘a scintilla of title,’’ 
Mr. Rahimtoola now stands in truth as a third party wholly distinet 
from the government or State of Pakistan. 


The point on which, in our view, the Nizam is entitled to succeed 
before us was not put to, or considered by, the learned judge, who 
did not have before him the Nizam’s affidavit. 


Extradition—effect of war on treaties—construction by the Executive 


—suspension and revival 
ARGENTO v. Horn. 241 F. 2d 258. 
U.S. Ct. A., 6th Cireuit, Feb. 12,1957. Stewart, Ct. J. 


By habeas corpus and declaratory judgment, appellant had challenged 
the legality of his commitment under extradition proceedings on the pri- 
mary ground that there was no valid extradition treaty in force between 
the United States and Italy. In affirming the District Court’s decision 
upholding the commitment, the court said in part:? 


Without question the appellant is on sound ground in asserting 
that he cannot be extradited to Italy in the absence of a valid treaty 
so providing. That the Executive is without inherent power to seize 
a fugitive criminal and surrender him to a foreign nation has long 
been settled. Valentine v. United States, ex rel. Neidecker, 1936, 
299 U. S. 5, 57 S.Ct. 100, 81 L.Ed. 5; see Factor v. Laubenheimer, 1933, 
290 U. S. 276, 54 S.Ct. 191, 78 L.Ed. 315. 

While Congress might conceivably have authorized extradition in 
the absence of a treaty, it has not done so. The law is clear. Title 
18 U.S.C.A. § 3181, states, ‘‘The provisions of this chapter relating 
to the surrender of persons who have committed crimes in foreign 
countries shall continue in force only during the existence of any 
treaty of extradition with such foreign government.’’ This condition 
is repeated in 18 U.S.C.A. § 3184, making the provisions of that 


1 Footnotes omitted. 
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section operable only ‘‘whenever there is a treaty or convention for 
extradition between the United States and any foreign government. ”? 

As to the existence of a valid extradition treaty between the United 
States and Italy, the parties are in agreement upon the underlying 
facts. They differ completely in the conclusions to be drawn from 
them. 

A treaty of extradition was coneluded between the two nations in 
1868, 15 Stat. 629. Valid amendments were made to the treaty in 
1869 and 1885, 16 Stat. 767 and 24 Stat. 1001. Murder was one of the 
crimes made extraditable by the treaty. 

On December 11, 1941, 55 Stat. 797, the Congress of the United 
States declared that a state of war existed between the United States 
and Italy. At the conclusion of the war a treaty of peace was con- 
cluded, effective September 15, 1947. 61 Stat. 1245. This peace 
treaty, which was duly ratified by the United States Senate [sic], pro- 
vided in Article 44 as follows: 

“1, Each Allied or Associated Power will notify Italy, within a 
period of six months from the coming into force of the present 
Treaty, which of its pre-war bilateral treaties with Italy it desires 
to keep in force or revive. Any provisions not in conformity with 
the present Treaty shall, however, be deleted from the above-men- 
tioned treaties. 

“2, All such treaties so notified shall be registered with the 
Secretariat of the United Nations in accordance with Article 102 
of the Charter of the United Nations. 

“3. All such treaties not so notified shall be regarded as abro- 
gated.” 61 Stat. 1386. 

On February 6, 1948, the Secretary of State of the United States 
notified the Republie of Italy that the United States desired to keep 
in force or revive, among others, the Extradition Treaty of 1868, as 
amended, 

It is the appellant’s position that under established principles of 
international law the outbreak of war between Italy and the United 
States in 1941 operated to abrogate completely the extradition treaty 
previously existing between the two nations. That being so, the 
appellant argues that in order to revive the extradition treaty it was 
necessary to make a new treaty, and that a new treaty under the 
Constitution of the United States could have been made only by the 
President, with the explicit concurrence of the Senate by a two- 
thirds vote. U.S. Const. Article II, Section 2. The appellees concede 
in their brief, as they obviously must, ‘‘that it would * * * require 
the concurring action of the President and the Senate to re-enact 
a treaty once dead as distinguished from one which is dormant or 
held in abeyance. * * #7” 

Whether the war between Italy and the United States completely 
annulled the previous extradition treaty is thus the central question 
before us. If the war did have that effect, the appellant is correct 
in his position that there is now no treaty of extradition between the 
two nations, since it is conceded that the ‘‘notification’’ of February 
6, 1948, was not submitted to the United States Senate for its advice 
and consent. 

Early publicists adopted the view that war ipso facto abrogates 
all treaties between the belligerent nations. In more recent times, 
however, this theory has been rejected by the text-writers in inter- 
national law, and it seems never to have been espoused by courts in 
the United States. 
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The question was first considered by the Supreme Court in Society 
for Propagation of the Gospel in Foreign Parts v. New Haven, 1823, 
8 Wheat. 464, 5 L.Ed. 662. Although dicta, the views the Court 
there expressed have never since been questioned: .... [Quota- 
tion omitted. } 

This statement was cited as basic law in the United States as re- 
cently as 1947 in Clark v. Allen, 1947, 331 U. S. 503, 67 S.Ct. 1481, 
91 L.Ed. 1633, where it was said, ‘‘We start from the premise that 
the outbreak of war does not necessarily suspend or abrogate treaty 
provisions.’’ 331 U. S. at page 508, 67 S.Ct., at page 1435. 

While it is therefore settled, at least in this country, that all 
treaties are not automatically abrogated by the outbreak of war be- 
tween the parties, it is not easy to postulate an applicable standard 
to determine whether a particular treaty has survived a war. The 
difficulty was stated more definitively than was the solution in 
Karnuth v. United States, 1929, 279 U. S. 231, at page 236, 49 S.Ct. 
274, at page 276, 73 L.Ed. 677: . . . [Quotation omitted.] 

Counsel have cited us to no decision and we have found none, 
specifically relating to the effect of war upon a treaty of extradition. 
Such a treaty does not conveniently fit into either of the alternative 
classifications set out in the Karnuth opinion quoted above. If the 
question were to be decided in a vacuum, the conclusion could only 
be that it is extremely doubtful that war ipso facto abrogates a treaty 
of extradition. Fortunately, however, the question need not be so 
decided, but can and must be decided against the background of the 
actual conduct of the two nations involved, acting through the po- 
litical branches of their governments. 

In Terlinden v, Ames, 1902, 184 U. S. 270, 22 S.Ct. 484, 489, 46 
L.Ed. 534, where the question for decision was whether an extradition 
treaty between the United States and the Kingdom of Prussia had 
survived the absorption of Prussia into the German Empire, it was 
contended that this treaty ‘‘had been terminated by operation of law’’ 
as the result of the formation of the German Empire. In deciding 
that the treaty had survived, the Court relied heavily upon the in- 
tention of the parties as revealed by the conduct of their executive 
departments. ‘‘* * * [W]e think that on the question whether this 
treaty has ever been terminated, governmental action in respect to it 
must be regarded as of controlling importance.’’ 184 U. S. at page 
285, 22 S.Ct. at page 490. ‘‘* * * [I]t cannot be successfully con- 
tended that the courts could properly intervene on the ground that 
the treaty under which both governments had proceeded, had termi- 
nated by reason of the adoption of the Constitution of the German 
Empire, notwithstanding the judgment of both governments to the 
contrary.” 184 U. S. at pages 289-290, 22 S.Ct. at page 492. 

The consummation of the treaty of peace with Italy in 1947 con- 
taining Article 44 providing for ‘‘notification’’ by the United States 
of each pre-war bilateral treaty it desired to keep in force or revive, 
the ratification of that treaty by the United States Senate [sic], the 
subsequent notification by our State Department with regard to the ex- 
tradition treaty, and the conduct of the political departments of the 
two nations in the ensuing nine years, evidencing their unqualified un- 
derstanding that the extradition treaty is in full force and effect, all 
make it obvious that the political departments of the two governments 
considered the extradition treaty not abrogated but merely suspended 
during hostilities. There is, to be sure, a certain cireuity of reasoning 
in deciding that the parties did not need to make a new treaty of 
extradition for the reason that they did not in fact make one. Yet 
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it is exactly that pragmatic and cautious approach that, if the question 
is doubtful, the authorities enjoin. Terlinden v. Ames, 184 U. S. 270, 
22 S.Ct. 484, supra. ‘‘A construction of a treaty by the political 
department of the Government, while not conclusive upon a court 
called upon to construe such a treaty in a matter involving personal 
rights, is nevertheless of much weight.’’ Charlton v. Kelly, 1913, 229 
U. S. 447, at page 468, 33 S.Ct. 945, at page 952, 57 L.Ed. 1274. See 
Judge Mack’s scholarly opinion in The Sophie Rickmers, D.C.S. 
D.N.Y. 1930, 45 F.2d 413, and Judge Cardozo’s eloquent discussion 
in Techt v. Hughes, 1920, 229 N.Y. 222, 128 N.E. 185, 11 A.L.R. 166. 

It is our conclusion that the treaty of extradition between the United 
States and Italy was not terminated but merely suspended during the 
war, and that it is now in effect... + 


Jurisdiction—individual duty under international law not to pay 
taxes appropriated for alleged aggressive foreign and military 
policies—international law alleged to supersede national law—pe- 
litical questions—standing to sue 

FARMER v. ROUNTREE; STYLES v. U. S.; U. S. v. Farmer? 

U. S. Dist. Ct., M. D. Tenn., Nashville Div., Oct. 17, 1956. Miller, 
D. J. 


In actions for declaratory and injunctive relief, plaintiffs challenged the 
legality of income taxes collected for the pursuance of alleged aggressive 
military and foreign policies violative of international law. Individual 
taxpayers seek to conduct an inquiry into the alleged illegal policies. The 
Government moved for judgment on the pleadings on the ground that they 
showed no jurisdiction as a matter of law. In sustaining the Government's 
motion, the court said in part: 


The stated purpose of the proposed proof is to show that the military 
and foreign policies of the United States since World War II, in- 
cluding the prosecution of the Korean War, were designed and carried 
out not for the purpose of defense or the protection of the proper 
interests of the United States, but for the purpose of aggrandizement 
and to impose military domination by the United States throughout 
the world. It is argued that such alleged activities on the part of the 
Federal Government are in violation of international law and are there- 
fore illegal and void. Once these alleged facts are established, 
so the taxpayers argue, they have the right as individuals under 
principles of international law to refuse payment of two-thirds of 
their income taxes for the reason that the federal revenue in that 
proportion has been illegally appropriated by Congress to the prepa- 
ration for and waging of aggressive war, and the remaining one-third 
to the legal and constitutional functions of government. They con- 
tend, in short, that international law overrides the internal laws of 
the United States and extends to them as individual citizens not only 
the right but the duty to refuse to participate in the so-called aggres- 
sive military activities of the country, and hence the right to refuse 
payment of taxes appropriated for those purposes. Otherwise, it is 
argued that they would be guilty as war criminals under international 
law and punishable as such. 


1 See editorial comment above, p. 610. 

2 Unreported memorandum opinion made available through the courtesy of Oliver J. 
Lissitzyn of the Board of Editors. Now reported as Farmer v. Rountree, 149 F. Supp. 
327. 
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But giving the taxpayers the benefit of all factual allegations of 
their pleadings, whether admitted or denied by the Government, it is 
apparent that their claims cannot be legally supported and that no 
amount of proof could give them validity. Under such circumstances, 
to permit the proposed inquiry to be made would be an abuse of the 
processes of the Court, as well as a waste of judicial time seriously 
needed in the trial and consideration of other cases. 

Courts are constituted to adjudicate cases and controversies properly 
coming within the judicial sphere of action. They have no right or 
authority to resolve political or governmental questions, or to review 
issues of governmental policy entrusted to the executive and legislative 
department... . 

Under the Constitution of the United States, Congress is vested 
with the exclusive right to levy taxes and to appropriate public revenue 
for the common defense and general welfare of the country, Constit. 
Art. 1, See. 8, Cl. 1, and to provide for and maintain an army and 
a navy, Constit. Art. 1, Sec. 8, Cls. 12 and 13. It has, as it must 
necessarily have, the authority, exclusive of any court, to determine 
the requirements of national defense and the amount of tax revenue 
to be used for defensive or military purposes. 

The foreign policy of the United States is the exclusive province 
of the executive and the legislative branches of government, and in 
this area of responsibility, as well as in all questions of national de- 
fense, it is imperative that courts strictly observe the limitations upon 
their power and refrain from rendering any judgment which would 
embarrass the policy decisions of government or involve them in 
confusion and uncertainty. 

With these principles in mind, it is apparent that the Court is 
without jurisdiction of the claims here asserted. To grant taxpayers 
the relief they seek, the Court would be required to substitute its 
judgment for that of the other two branches of the Government by 
declaring that the foreign and military policies of the nation were 
in reality for illegal and aggressive war and not for the legitimate 
purpose of national security or for the preservation of the essential 
interests of the United States. The judiciary not only does not have 
the proper criteria or the technical competence to make such determi- 
nations, but it is without the means of obtaining the varied and 
complex facts which would be required to draw a conclusion. Even 
if it could develop criteria and obtain the facts, it is altogether clear 
that the courts must refrain from intruding or intermeddling in 
realms so manifestly political and non-judicial. If the judiciary 
should assume the power contended for, thus in effect reversing and 
condemning the considered judgment of the President and the 
Congress, the foreign and military policies of the Federal Government 
could have no real finality until approved by the courts at the con- 
clusion of interminable private litigation. The chaotic and disruptive 
effects of such judicial censorship are so obvious that comment upon 
them is unnecessary. 

No taxpayer or citizen has the right to have the judiciary conduct 
an inquiry into the military and foreign policies of the United States, 
or to review or reexamine the appropriations made by Congress for 
military and defense purposes. The courts have no more authority 
to sit in judgment upon such discretionary acts and decisions of the 
executive and legislative departments, after the event, than they would 
have to restrain them or advise them what to do in the first instance. 

There are many examples where the courts have refused to inter- 
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vene because due regard for the effective working of our government 
revealed the issue to be one of a purely political nature and, therefore. 
not proper for judicial determination. 

Violation of the guarantee of a republican form of government to 
the states cannot be challenged in the courts. Pacific States Tel. & 
Tel. v. Oregon, 223 U. 8.118. The duty to see to it that the laws are 
faithfully executed cannot be brought under legal compulsion. State 
of Mississippi v. Johnson, 4 Wall. 475. Questions affecting the 
boundaries of nations are political questions and the courts must 
respect the pronounced will of the legislature. Foster v. Neilson, 2 
Pet. 253, 309. The same is true with respect to the recognition or 
non-recognition of foreign governments, Oetjen v. Central Leather 
Co., 246 U. S. 297; the duration of a state of war, The Protector. 
12 Wall. 700; and the abrogation of treaties, The Chinese Exclusion 
Case, 130 U. S. 581. Similar eases of judicial restraint with respect 
to purely political questions could be multiplied indefinitely. But 
none can be found more strikingly illustrating the necessity for non- 
interference by the courts than the present actions. 

Another reason that the Court lacks jurisdiction to adjudicate the 
claims in question is that the Supreme Court of the United Stetes 
has established and adhered to the doctrine that an individual tax- 
payer has no right to challenge a federal appropriation act on the 
ground that it is invalid and will result in taxation for illegal 
purposes. Massachusetts v. Mellon, 262 U. S. 447, 67 L.Ed. 1C78. 
In such cases the rights of the individual are not affected in such 
manner as to give rise to a judicial controversy. 

Aside from the Court’s lack of jurisdiction to adjudicate facts 
essential to the taxpayers’ case, there are still other fatal objections 
to the claims. In the first place, the Court does not agree that there 
exists a principle of international law operating to relieve citizens from 
their tax obligations and liabilities under the local laws of their 
country, or imposing upon them individual responsibility for the use 
made of tax revenue. No precedent for such a view has been cited 
and it finds no support in the language or purpose of any interna- 
tional engagement to which this country is a party. The Nuremberg 
Judgment was based upon altogether different facts and does not 
support the theories of immunity here advanced. 

Secondly, if the principle could be discovered, it could not be en- 
foreed so as to interfere with or impair the exclusive and non-delegable 
powers of the executive and legislative departments with respect to 
the foreign and military policies of the nation. The treaty-making 
power ‘‘does not extend so far as to authorize what the constitution 
forbids.” Geofroy v. Riggs, 133 U. S. 258, 33 L.Ed. 642, 645; Asakura 
v. Seattle, 265 U. S. 332, 68 L.Ed. 1041, 1044. ... 


Trading with the Enemy Act—1951 Joint Resolution of Congress 
terminating war with Germany—effect of subsequent treaties and 
“Bonn Occupation Agreements’’—standing to sue 

FARBENFABRIKEN BAYER, A.G. v. Stertinc Drug, Inc. 148 F.Supp. 
733. 

U. S. Dist. Ct., D. New Jersey, Feb. 5, 1957. W. F. Smith, D. J. 


Plaintiff, a German corporation, brought action against defendant 
American corporation for alleged breach of contract occurring in 1941, 
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or shortly thereafter, and prior to January 1, 1947. The claims on which 
action was brought were subject to seizure and vesting under the Trading 
with the Enemy Act of 1917.1. Defendant’s answer alleged as an affirma- 
tive defense the express limitation in House Joint Resolution No. 289, ap- 
proved October 19, 1951.2 On defendant’s various motions for judgment, 
the court said in part: 


There can be no doubt that as to property which ‘‘was subject to 
vesting or seizure’’ prior to January 1, 1947, the right of the United 
States was preserved and the enemy status of a German corporation 
was continued, notwithstanding the termination of the state of war. 
The disqualification incident to the enemy status of a German corpora- 
tion was likewise continued. It is well established that a nonresident 
enemy alien, until the disqualification is lifted by a treaty of peace 
or otherwise, may not invoke the jurisdiction of the Court. Johnson 
v. Hisentrager, 339 U. S. 768, 776, 70 S.Ct. 936, 94 L. Hd. 1255; Ex 
parte Colonna, 314 U. S. 510, 511, 62 S.Ct. 378, 86 L.Ed. 379; Sec. 
7(b) of the Trading with the Enemy Act, 50 U.S.C.A. Appendix, 
§7(b). This principle applies to a corporation organized under the 
laws of an enemy state. 

We are of the opinion that a German corporation may not prosecute 
an action to enforce a right of property which is subject to seizure 
by the Alien Property Custodian under the provisions of the Trading 
with the Enemy Act, at least until the right of seizure is definitely 
terminated by law. It follows that the plaintiff may not maintain 
the instant suit at this time. 

The plaintiff argues that the proviso contained in the Joint Resolu- 
tion was abrogated by ‘‘the events’’ which followed the approval of the 
said Resolution. We have carefully examined the documents upon 
which the plaintiff relies and we are of the opinion that the argument 
is without merit. We find nothing in these documents inconsistent 
with the proviso contained in the Joint Resolution. We therefore 
make only brief reference to these documents. 

We must be guided in our interpretation of these documents by a 
fundamental principle of construction. It is well established that 
repeals ‘‘by implication are never favored, and a later treaty will 
not be regarded as repealing an earlier statute by implication unless 
the two are absolutely incompatible and the statute cannot be enforeed 
without antagonizing the treaty.” Johnson v. Browne, 205 U. S. 
309, 321, 27 S.Ct. 539, 542, 51 L.Ed. 816; see also United States v. 
Lee Yen Tai, 185 U. S. 213, 22 S.Ct. 629, 46 L.Ed. 878; Whitney v. 
Robertson, 124 U. S. 190, 8 S.Ct. 456, 31 L.Ed. 386. A joint resolu- 
tion regularly adopted and approved has the force and effect of a 
statute. 

The plaintiff relies firstly, on the ‘‘Treaty of Friendship, Commerce 
and Consular Rights,’’ ratified on July 21, 1953° and concluded on 
November 5, 1954. This treaty makes applicable, ‘‘as a provisional 
measure pending the conclusion of a more comprehensive’’ treaty, 
the ‘‘Treaty of Friendship, Commerce and Consular Rights,’’ con- 
cluded on December 8, 1923, 44 Stat. 2182. 

The pertinent provision of Article I of the latter treaty reads as 


150 U.S.C.A. Appendix, §1 et seg. 
265 Stat. 451; 46 AJL. Supp. 13 (1952). 
3 U. S. Senate consent to ratification given July 21, 1953.—Hd. 
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follows: ‘‘The nationals of each High Contracting Party shall eajoy 
freedom of access to the courts of justice of the other on conforraing 
to the local laws, as well for the prosecution as for the defense of 
their rights, and in all degrees of jurisdiction established by law.” 
This provision cannot be construed as a repeal of the Joint Resolution. 
The language reads in futuro and is consistent with the right pre- 
served under the Joint Resolution, to wit, the right to seize and vest 
property subject to seizure and vesting prior to January 1, 1947. 

The plaintiff relies secondly, on the ‘‘Treaty of Friendship, Com- 
merce and Navigation with the Federal Republic of Germany,’’ signed 
on October 29, 1954 and ratified on July 27, 1955.4 The pertinent pro- 
vision of Article VI of this treaty reads as follows: ‘‘Nationals and 
companies of either Party shall be accorded national treatment with 
respect to access to the courts of justice * * * within the territories 
of the other Party, in all degrees of jurisdiction, both in pursuit and 
in defense of their rights.’’ This provision, like the provision con- 
tained in the earlier treaty, cannot be construed as a repeal of the 
Joint Resolution. The language, as in the earlier treaty, reads in 
futuro and is consistent with the right preserved under the Joint 
Resolution. 

The plaintiff relies finally on the ‘‘Bonn Occupation Agreements’ 
of May 26, 1952 as amended by the ‘‘Paris Protocol’’ of October 23, 
1954. There is nothing in these agreements which may be construed 
as a repeal of the Joint Resolution. It is to be noted that Artiče 3, 
paragraph 1, of the ‘‘Convention on the Settlement of Matters Arising 
out of the War and the Occupation’ impliedly, if not expressly, 
recognizes the right preserved under the said Resolution. The perti- 
nent language reads as follows: ‘‘The Federal Republic (of Germany) 
shall in the future raise no objections against the measures which 
have been, or will be, carried out with regard to German external 
assets or other property, seized for the purpose of reparation or 
restitution, or as a result of a state of war * * *,”’ 

It does not follow, however, that the defendant is entitled to prevail 
on the present motion. A judgment under either Rule 12(c) or Rule 
56(b) is essentially a judgment on the merits and may be entered 
only upon a conclusive determination of the issues of law. The only 
relief to which the defendant is entitled at this time is a dismissal of 
the action without prejudice; if and when the disqualification incident 
to the enemy status of the plaintiff is lifted, either by treaty or other- 
wise, the plaintiff may have a right to maintain its action in a court 
of competent jurisdiction. 

The motion for judgment will be denied. The present action, how- 
ever, will be dismissed, without prejudice to the right of the plaintiff 
to institute and maintain a new action when the disqualification ts 
lifted. 


Note: In Farbenfabriken Bayer A. G. v. Sterling Drug, Ine., 148 F.Supp. 
738, a companion case decided on the same day by the same judge, the same 
plaintiff sued the same defendant in a civil action under the antitrust laws 
for acts occurring within six years prior to the action and after January 
1, 1947. Defendant relied on the Joint Resolution, supra. The court 
held that, inasmuch as the cause of action was not subject to seizure, the 
Resolution was inapplicable, and the defense was denied. 


? 


4U. B. Senate consent to ratification given July 27, 1955.—Ed. 
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Extraterritorial application of the antitrust laws—power to compel 
affirmative acts abroad 


In Holophane Co., Inc. v. U. K., TT S.Ct. 144, 352 U. S. 903 (Nov. 13, 
1956), the Supreme Court in a per curiam decision affirmed the District 
Court decree, reported in 119 F. Supp. 114 (facts and opinion) and 1954 
Trade Cases par. 67,679 (judgment and decree), unanimously except for 
paragraph XI, which was affirmed by an equally divided court. The 
District Court held defendant manufacturer of prismatic glassware and 
illuminating appliances to have engaged in an unlawful combination and 
conspiracy in restraint of trade under the Sherman Act. The illegal acts 
determined by the court constituted agreements between the defendant and 
two foreign corporations whereby the parties agreed to refrain from 
competing in each other’s market areas. The decree enjoined the con- 
tinuance of performance and the exercise of rights under these agreements 
and, in the disputed paragraph XI, compelled defendant to promote the 
sale and distribution of his product in foreign markets, except where it 
may violate foreign trademark laws, by circularizing and advertising in 
the countries where the two foreign corporations had their exclusive 
market, the availability in substantial quantities of its product. Para- 
graph XI also compelled defendant to offer his goods on non-discriminatory 
prices and conditions. 


Income tax—foreign company carrying on a trade within the United 
Kingdom 


The Firestone Tire and Rubber Company, incorporated in Maine and 
doing its major business in Akron, Ohio, had an agreement with various 
European distributors for exclusive dealerships. The American company 
fixed prices and undertook deliveries against ninety-day sight drafts. The 
master agreements between the distributors and the parent provided that 
the U. S. corporation would fill the orders obtained by the foreign sub- 
sidiary with the tires previously supplied to the subsidiary. In return 
for the solicited orders the subsidiary would receive the price paid to the 
parent plus a five percent commission. Such an arrangement was entered 
into with a British subsidiary known as Firestone Tyre and Rubber, Ltd., 
located at Brentford, Middlesex. 

The Income Tax Act of 1918 provides the basis for the power to tax 
foreign corporations doing business in England. Schedule 10 of the Act 
provides that a principal will not be chargeable for the profits or commis- 
sions of his agent or broker in respect to profits or gains achieved through 
such brokers or agents. The American company claimed an exemption 
under this section. 

The Court held, however, that the company was carrying on trade within 
the United Kingdom. At one point it stated (p. 701): 


1 For discussion of this case see editorial by Covey T. Oliver, 51 A.J.I.L. 380 (1957). 
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. . . the fact that an English company sells goods as a principal to 
the customers does not negative the proposition that the parent com- 
pany, from which the goods emanated, may not equally be carrying 
on or exercising a trade within the United Kingdom. 


Firestone Tyre and Rubber Co., Lid. v. Lewellin (Inspector of Taxes) 
[1956] 1 All. E.R. 693 (United Kingdom, Court of Appeal, February 13, 
1956, Lord Evershed, M. R., Jenkins and Birkett, L.JJ.). 


Admiralty—jurisdiction—discretionary exercise with respect to for- 
eign facts 


Libel in rem against foreign ship by foreign cargo owners for claims 
arising out of high seas collision. The United States District Court for 
the Southern District of Florida dismissed the libel on the ground that 
jurisdiction in such controversies should be denied unless an injustice would 
be done. The Fifth Circuit reversed, holding the proper test to be that 
jurisdiction will be exercised unless to do so would work an injustice, and 
that the error below was so contrary to Supreme Court adjudications as 
to warrant setting it aside. Motor Distributors v, Olaf Pedersen’s Rederi 
A/S, 239 F.2d 463 (U. S. Ct.A., 5th Circuit, Nov. 27, 1956, Tuttle, Ct. J.). 
Rehearing denied, Jan. 8, 1957. 


Service on consul in suit against foreign state 


Oster v. Dominion of Canada, 144 F. Supp. 746, digested in 50 A.J.I.L. 
962 (1956), 51 ibid. 481 (1957), holding that service of process on the 
Canadian Consul in New York City did not confer jurisdiction in damage 
suit in personam against Canada, was affirmed, Per Curiam, without opin- 
ion in open court. Clay et al. v. Dominion of Canada, 238 F.2d 400 (U. 
S. CŁA., 2d Circuit, Dee. 7, 1956). 


Okinawa a “foreign country” for purposes of the Federal Tori Claims 
Act—Wake Island place ‘‘abroad’’ under Immigration and Nation- 
ality Act 


In Burna v. United States, 240 F.2d 720 (U.S. Ct.A., 4th Circuit, Jan. 7, 
1957, Sobeloff, Ct. J.), Okinawa was held to be a ‘‘foreign country” with- 
in the exclusion of ‘‘any claim arising in a foreign country’ by Section 
2680 (k) of the Federal Tort Claims Act. The decision below, 142 F. 
Supp. 623, to the same effect is noted in 51 A.J.I.L. 110 (1957). See also 
In re Petition of Willess, 146 F. Supp. 217 (U. S. Dist. Ct. Hawaii, Dee. 
10, 1956, McLaughlin, C.J.), holding Wake Island to be a place ‘‘abroad”’ 
under See. 319 (b) of the Immigration and Nationality Act, 8 U.S.C. § 
1430(b). 


Foreign conmerce—jurisdiction 


In Londos v. United States, 240 F.2d 1 (U. S. Ct.A., 5th Circuit, Jan. 
9, 1957, rehearing denied, Feb. 20, 1957, Tuttle, Ct. J.), ‘‘foreign com- 
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merce’’ within the meaning of 18 U.S.C. § 10, which was defined as inelud- 
ing ‘‘commerce with a foreign country,’’ was held to include transportation 
from the foreign country into the United States. 


Customs duties—indirect import—applicable tariff 


Goods in question were originally imported into the United States from 
the Soviet Zone of Germany and cleared through customs. They were 
subsequently exported to the Western Zone of Germany for repairs. Upon 
reimportation into the United States, the higher rate applicable to Soviet 
Zone imports was again applied. Importer sued to obtain rate applicable 
to imports from Western Zone. The Customs Court held that the goods 
were entitled to the reduced rate of duty. Camera Specialiy Co. v. United 
States, 146 F. Supp. 473 (Customs Court, First Division, Jan. 20, 1955, 
Wilson, J.). See also Chemo Puro Mfg. Corp. v. United States, 146 
F. Supp. 178 (Customs Court, First Division, Dee. 29, 1954, Wilson, J.), 
where tannic acid produced in the United Kingdom from nutgalls originally 
obtained in Communist China was held not to be an indirect import from 
the latter. 


Executive agreements—Presidential proclamations—trade agreements 
not self-executing 


In American Bitumuls & Asphalt Co. v. United States, 146 F. Supp. 703 
(Customs Court, First Division, Aug. 24, 1956, Mollison, J.), it was held 
that tariff rates under the Trade Agreements Act become effective only 
by Presidential proclamation and not by virtue of the executive agreement 
itself, and this was equally true whether the proclamations followed a trade 
agreement or terminated an earlier proclamation. Presidential termina- 
tion of the agreement did not in itself change the internal law in force. 


Admiralty—Jones Act—control of foreign corporate-owned ship by 
U. 8. citizens 


In Argyros v. Polar Compania de Navegacion, Lida., 146 F. Supp. 624 
(U. S. Dist. Ct., S.D.N.Y., Nov. 2, 1956, Edelstein, D. J.), a libel by seaman, 
a Greek resident and national, under the Jones Act, 46 U.S.C. § 688, against 
Panamanian corporate shipowner for injuries sustained on the high seas, 
libellant moved to examine corporate books to determine whether U. S. 
citizens had ‘‘control.’’ Libellant argued such ‘‘control’’ would make the 
Jones Act applicable. The motion was denied on the ground that such 
“control”? was not in itself sufficient ground for applying the Act. 


Transaction with corporation of unrecognized government in violation 
of regulation of recognized government—contracts 


In Banking and Trading Corp. v. Reconstruction Finance Corp., 147 F. 
Supp. 193 (U. S. Dist. Ct., S.D.N-Y., Nov. 30, 1956, Walsh, D. J.), a pur- 
ported transaction between the R.F.C. and an Indonesian corporation was 
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held, alternatively, to be no contract, or rescinded, on the ground an export 
permit from the Netherlands authorities recognized by the United States 
was a prerequisite. 


Passport—due process—denial on basis of confidential information 


In Dayton v. Dulles, 146 F. Supp. 876 (U. S. Dist. Ct., Dist. of Col., Dee. 
21, 1956, MeGarraghy, D. J.), plaintiff’s application for a passport was 
denied under Sec. 51.135 (c) of the Passport Regulations by a decision of 
the Secretary of State which contained findings based on record informa- 
tion, and findings based (a) on confidential information disclosure of which 
would prejudice internal security investigation methods, and (b) on con- 
fidential information disclosure of which would prejudice the conduct of 
foreign relations. The regulation was upheld and the decision of the 
Secretary was held not to violate substantive or procedural due process. 


Foreign adoption—rights of a foreign adopted child domiciled in a 
foreign country under an English will 


Testator by will, dated April 12, 1945, left the residue of his estate in 
trust for his wife, and after her death to certain named cousins or their 
‘‘issue then living.’’ One of the cousins had emigrated to British Co- 
lumbia, Canada, with his wife and, in 1918, had taken one child into the 
family. No legal provisions for adoption were then available. As to 
this child no formal adoptive steps were ever taken. On March 9, 1945, 
the couple adopted another child under the Jaws then in force in British 
Columbia. The testator died on June 14, 1945. The testator’s wife died 
on January 10, 1955, while the parent of the adopted child died in Febru- 
ary of 1950. The question arose whether both or either of the children 
were ‘‘issue’’ of the cousin so as to take under the provisions of the will. 

As to the foster child no provisions exist under English or Canadian law 
for inheritance under a will. 

As to the adopted child, the court held that the crucial date was June 
14, 1945, the date of the testator’s death, and not January 10, 1955, the 
date of the wife’s death. The court stated that even though the interest 
in the remainder did not vest until the testator’s widow’s death, the date for 
determining the members of the class capable of taking under the will 
should be determined on the day the will became effective. Further, the 
court found that the law of the domicile of the child controlled its rights 
and not the law of the domicile of the testator. In 1945, when the 
testator died, the laws of British Columbia excluded any adopted child 
from inheritance or succession from other than his parents by adoption. 
Adoption Act, 1920 § 10(1). Therefore, the court concluded that the 
second child was equally barred from taking under the will and that the 
revised Adoption Act of 1953 could not apply. Re Marshall (deceased), 
[1957] 1 All. E.R. 549 (United Kingdom, Ch. Div., Feb. 6, 1957, Harman, 
J.). 


646 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


International aviation—Warsaw Convention—proper court for damage 
action—‘‘ doing business” 


In Berner v. United Airlines, 157 N.Y.8.2d 884 (N.Y.Sup.Ct., App. Div., 
Dec. 18, 1956, Bergan, J.), denial of motion to vacate summons was af- 
firmed in action in personam for wrongful death under Warsaw Conven- 
tion,’ 49 Stat. 3000 et seg., on the ground that all the circumstances sur- 
rounding the sale of ticket in New York to decedent through agent of 
defendant Australian airline made the New York Supreme Court a proper 
forum under Article 28 of the Convention, New York being a ‘‘place of 
business through which the contract has been made,’’ and the agency con- 
tract showed defendant corporation was ‘‘doing business’’ in New York. 
See also In re Waldrep’s Estate, 306 Pac.2d 213 (Sup.Ct., Wash., Jan. 28, 
1957, Foster, J.), holding the Washington courts a proper forum under 
Article 28 as ‘‘the Court at the place of destination.’’ 


Indian tribes—original Indian title not compensable—recognized title 
—eminent domain—standing to sue 


In St. Regis Tribe of Mohawk Indians v. State, 158 N.Y.8.2d 540 (Ct.Cls.,, 
N.Y., Dec. 27, 1956, Lambiase, J.), Indian tribe sued in New York Court 
of Claims for compensation for taking of claimed lands. The court held, 
inter alia, that original Indian title was not compensable but that a recog- 
nized right of permanent occupancy was compensable. Conceding no 
right to sue in absence of statute, the New York statutes providing in 
general terms for eminent domain were held to provide the requisite statu- 
tory authority. See also Allen v. Merrell, 305 Pac.2d 490 (S.Ct., Utah, 
Dee. 15, 1956, Crockett, J.), in which Utah statute declaring Indian living 
on Indian reservation not a resident for voting purposes was upheld against 
constitutional attack. 


Conflict of laws—governing law for distribution—illegitimacy under 
Danish law 


Intestate, of Danish origin, died a resident of New York leaving realty 
and personalty for distribution. Johanne Krabbe, daughter of decedent’s 
sister, and a resident of Denmark, claims Danish law determines whether 
she is distributee. The court held New York law rather than Federal or 
Danish law determines whether she is distributee, and, under New York 
law, illegitimates do not inherit through the mother. Danish law, how- 
ever, applied in determining that she was not legitimate. In re Krabbe’s 
Estate, 158 N.Y.8.2d 551 (Surr. Ct., Suffolk County, N.Y., Jan. 4, 1957, 
Hazleton, S.). 


Copyright—United States Forces in Iceland—damages for broadcast- 
ing compositions without permission 


Plaintiff, Icelandie agent for various composers of foreign countries, 
including the United States, brought suit for damages against the Ice- 


1 U.S. Treaty Series, No. 876. 
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lendie Minister of Finance and the United States Defense Force in Zeeland. 
The gravamen was the playing of copyrighted tunes without permission 
and the payment of royalties. With respect to composers who were na- 
tionals of states parties to the Berne Convention, the unauthorized broad- 
casts were held to violate the Icelandic legislation enforcing said convention 
and the legislation providing for payment of claims for damages inflicted 
oi Icelandic persons by members of the United States Force. With respect 
to the U.S. composer, member of ASCAP, of which plaintiff was agent, it 
was held that, since ASCAP’s offer to the President of the United States in 
1950 for free broadcasting during the ‘‘crisis’’ had not formally been with- 
drawn, and since the court would not pass on whether the ‘‘crisis’’ hed 
passed, plaintiff’s claim had not been proven. STEF v. Minister of Fi- 
nonce et al? (Town Court, Reykjavik, Iceland, Nov. 7, 1956, Arnalds, J. . 


AMERICAN CASES ON ENEMY PROPERTY AND 
TRADING WITH THE ENEMY 


Epstein v. Brownell, 146 F.Supp. 405 (H.D.N.Y., Dec. 5, 1956), payraent 
of taxes by custodian; Royal Exchange Assur. v. Brownell, 146 F.Supp. 
563 (S.D.N.Y., Nov. 21, 1956), British trusteeship of German property ; 
Brownell v. Schering Corp., 146 F.Supp. 106 (D.C.N.J., Nov. 21, 1956), 
definition of ‘‘ qualified applicant’’; Brownell v. Hartford-Connecticut Trust 
Co., 147 F.Supp. 929 (D.Conn., Oct. 31, 1956), effect of German remainder- 
man; In re Neumeister’s Estate, 304 Pae.2d 67 (C.A.Calif., Nov. 27, 1956) ; 
In re Zuber’s Estate, 304 Pac.2d 247 (C.A.Calif., Dec. 4, 1956); In re 
Russell’s Estate, 159 N.Y. S.2d 651 (Surr.Ct. N.Y., Dee. 31, 1956) ; Farhben- 
fabriken Bayer, A. G., v. Sterling Drug, Inc., 148 F.Supp. 733, 738 (D. 
N.J., Feb. 5, 1957), digested supra, p. 639. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Wong Gong Fay v. Brownell, 238 F.2d 1 (9th Cir., Oct. 
31, 1956), standard of proof; Mendoza-Martinez v. Mackey, 238 F.2d 239 
(9th Cir., Nov. 2, 1956), departure from U. S. to avoid draft resulting in 
loss of nationality; Gravert v. Dulles, 239 F.2d 60 (Dist. of Col. Cir., Nov. 
9, 1956), jurisdiction over determination of citizenship; Giz v. Brownell, 
240 F.2d 25 (Dist. of Col. Cir., Dec. 18, 1956), effect of failure by student 
to apply for determination of non-residence; Soo Hoo Doo Wing v. Dulles, 
147 F.Supp. 862 (D.Conn., Nov. 2, 1956), consul general’s refusal to issue 
travel documents, effect on citizenship determination; Cepo v. Brownell, 
147 F.Supp. 517 (N.D. Calif., Dee. 21, 1956), denaturalization of grand- 
father does not affect derivative citizenship; Manha v. Brownell, 146 
F.Supp. 411 (N.D. Calif., Nov. 19, 1956), cancellation of citizenship 
resulting in loss of derivative citizenship of son; Gee Chee On v. Brownell, 
146 F.Supp. 503 (S.D. Tex., Dee. 6, 1956). 


177 British and Foreign State Papers 22. 
2 Material made available through courtesy of Howard E. Hensleigh of Washington, 
D. C. 
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Deportation. Effect of application for relief from military service, 
Ceballos v. Shaughnessy, 352 U. S. 599 (March 11, 1957) ; membership in 
Communist Party: Bonetti v. Brownell, 240 F.2d 624 (Dist. of Col. Cir., 
Dee. 27, 1956), Niukkanen v. Boyd, 148 F.Supp. 106 (D.Ore., March 2, 
1956), Schleich v. Butterfield, 148 F.Supp. 44 (E.D.Mich., Jan. 16, 1957), 
Bovinas v. Savoretti, 146 F.Supp. 274 (S.D.Fla., Nov. 28, 1956) (Com- 
munist Party in relationship to Socialist Party); moral turpitude: Ablett 
v. Brownell, 240 F.2d 625 (Dist. of Col. Cir., Jan. 10, 1957), U. S. ex rel. 
Brancato v. Lehmann, 239 F.2d 663 (6th Cir., Nov. 21, 1956), Chanan Din 
Khan v. Barber, 147 F.Supp. 771 (N.D. Calif., Jan. 31, 1957) (income 
tax violation) ; Medeiros v. Brownell, 240 F.2d 634 (Dist. of Col. Cir., Jan. 
17, 1957), weight given to admissions by alien; Coelho v. Brownell, 240 
F.2d 635 (Dist. of Col. Cir., Jan. 17, 1957), sufficiency of documentary 
evidence without a hearing; U. 8. v. Heikkinen, 240 F.2d 94 (Tth Cir., Jan. 
17, 1957), duty of alien to leave country after deportation order; 
U. S. ex. rel. De La Fuente v. Swing, 239 F.2d 759 (5th Cir., Dee. 21, 
1956), admission of crime; U. S. ex rel. Pierropoulos v. Shaughnessy, 239 
F.2d 784 (2nd Cir., Jan. 3, 1957), entry without properly visaed passport; 
Landon v. Clarke, 239 F.2d 631 (1st Cir., Dece. 17, 1956), false representa- 
tions of marital status; Fitzgerald ex rel. Miceli v. Landon, 238 F.2d 864 
(1st Cir., Dec. 17, 1956), effect of conviction; Chang Ah Ding v. U. 8., 
239 F.2d 852 (5th Cir., Jan. 9, 1957), refusal to delay hearings for reason 
of obtaining files; Wolf v. Boyd, 238 F.2d 249 (9th Cir., Oct. 24, 1956), 
discretion of board in reopening deportation proceedings; Ellis v. Berman, 
238 F.2d 235 (2nd Cir., Nov. 2, 1956), writ of habeas corpus on evidence 
problem; Mannerfrid v. Brownell, 238 F.2d 32 (Dist. of Col. Cir., Oct. 18, 
1956), draft exemption claim; Ex parte Domingsil-Mercado, 146 F.Supp. 
909 (N.D.Calif., Oct. 8, 1956), residence in Hawaii; Vallejos v. Barber, 
146 F.Supp. 781 (N.D. Calif., Nov. 26, 1956), status of Philippine natives 
who left prior to the Philippine Independence Act; U. S. ex rel. Partheni- 
ades v. Shaughnessy, 146 F.Supp. 772 (S.D.N.Y., Dec. 5, 1956), grounds 
for reopening deportation proceedings; U. S. ex rel. De La Fuente v. 
Swing, 146 F.Supp. 648 (S.D. Tex., Feb. 20, 1956), perjury before eom- 
missioner; U. S. ex rel. Lue Chow Yee v. Shaughnessy, 146 F.Supp. 3 
(S.D.N.Y., Nov. 15, 1956), parole from physical persecution in foreign 
country; U. S. ex rel. Hintopoulos v. Shaughnessy, 353 U. S. 72 (March 25, 
1957), exercise of discretion in denying suspension of deportation. 

Naturalization. Preisler v. U. S., 238 F.2d 238 (2nd Cir., Nov. 2, 1956), 
good moral character; Boufford v. U. S., 239 F.2d 841 (1st Cir., Dee. 5, 
1956), use of word ‘‘marriage’’ in application for naturalization; In re 
Nissen, 146 F.Supp. 361 (D.Mass., Nov. 20, 1956), refusal to bear arms; 
Petition of T'chakalian, 146 F.Supp. 501 (N.D.Calif., Dec. 7, 1956), status 
of alien serving in U. S. Army; Petition of De Mago, 146 F.Supp. 759 
(N.D.Calif., Dee. 7, 1956), utilization of time served in U. S. Army in com- 
puting residence; Petition of Ognistof, 146 F.Supp. 205 (N.D. Calif., Oct. 
12, 1956), effect of service in National Guard; Petition of Gourary, 148 
F.Supp. 140 (S.D.N.Y., Jan. 28, 1957), effect of relief from military service; 


1957] JUDICIAL DECISIONS 649 


In re Hansen, 148 F.Supp. 187 (D.Minn., Feb. 8, 1957), refusal to take 
oath to perform military service for religious reasons; Petition of Chow, 
146 F.Supp. 487 (S.D.N.Y., Dec. 14, 1956), use of terms ‘‘entry’’ and 
‘lawful admission”; Petition of Walless, 146 F.Supp. 217 (D.Hawaii, 
Dec. 10, 1956), status of Wake Island, cited supra, p. 643; Petition of 
Flores, 147 F.Supp. 259 (S.D.N.Y., Dec. 20, 1956), alien seamen; In re 
Ioward’s Petition, 147 F.Supp. 676 (W.D.Mo., Dec. 20, 1956), use of 
‘*person’’ and ‘‘child’’; In re Che-Tong Song, 147 F.Supp. 879 (W.D.Ark., 
Jan. 29, 1957), burden of proof. 

Denaturalization. aches in setting aside denaturalization order: Sciria 
v. U. 8., 238 F.2d 77 (6th Cir., Oct. 18, 1956), Leung Gim v. Brownell, 
238 F.2d 77 (9th Cir., Oct. 30, 1956); Nowak v. U. 8., 238 F.2d 282 (6th 
Cir., Nov. 26, 1956), affidavit by attorney of immigration service of facts in 
official records in re affidavit of good cause; U. 8. v. Milana, 148 F.Supp 
152 (E.D.Mich., Jan. 16, 1957), must comply with State law on summons 
via publication. 

Expatriation. Trop v. Dulles, 239 F.2d 527 (2nd Cir., Dee. 28, 1956), 
desertion in time of war as grounds for expatriation. 

Passport. Dayton v. Dulles, 146 F.Supp. 876 (Dist. of Col, D.Ct., 
Dec. 21, 1956), validity of denial of passport on basis of undisclosed source 
of information, digested supra, p. 645. 

Refugee Relief Act. Ching Lan Foo v. Brownell, 148 F.Supp. 420 
(Dist. of Col., D.Ct., Feb. 8, 1957), American ship on high seas considered 
part of U. S. territory for purposes of alien being ‘‘physically present in 
U. S.” 

Miscellaneous. U. 8. v. Seaboard Surety Co., 239 F.2d 667 (4th Cir., 
Jan. 7, 1957), use of word ‘‘pay off’’ under the Immigration Act; Haerr v. 
U. S., 240 F.2d 533 (5th Cir., Jan. 16, 1957), search and seizure by the 
Border Patrol. 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1952. Vols. I and IT 
(Tomes 80 et 81 de la Collection). Paris: Recueil Sirey, 1952. pp. vi, 
642; vi, 736. Indexes. Fl. 40 each. 


At the Academy of International Law in 1952 there were thirteen lec- 
turers, none of them from the United States. With the exception of one 
from Latin America and one from Israel, all were from Western Europe— 
though one is an international official. Three lectures are in English, the 
rest in French. Three of the subjects are ‘‘general principles’’—of inter- 
national public law, international private law, and air law. One lecture 
considers the nature of international law, another a phase of its history, 
another its relation to national constitutions. Several relate to interna- 
tional organizations and their problems, several to sanctions and neutrality. 

Professor Paul Guggenheim of Geneva gave the survey of the field of 
international law. Some eighty of his two hundred pages are devoted to 
the nature, sources and interpretation of international law; some fifty 
more to the subjects of international law; and the rest to responsibility, 
jurisdiction, and problems of the law of war. He raises current questions 
and gives conerete answers; his outlook is sensible and well balanced; he 
is not inclined to pursue a will 0’ the wisp. 

Professor Louis Cavaré, of Rennes, under the heading Les Sanctions 
dans le Cadre de 1’0.N.U., discusses, with more optimism than this reviewer 
feels, the United Nations as a legal order, and the way in which violations 
of the law of the community of nations are handled. He regards the 
Charter as ‘‘un système cohérent, souple et très poussé, rendu possible 
dans un régime de légalité”; but he points out a number of omissions in 
the Charter, and observes that the system cannot be strengthened until 
some agreement upon disarmament of Members is reached and until the 
paralysis of the Security Council, due to the veto, can be remedied. 

A comparative study of the process of admission to the League of 
Nations and to the United Nations is provided by Professor Nathan Fein- 
berg, of Jerusalem. It was written before the deadlock on membership 
in the United Nations was broken, and surveys the controversy in terms of 
official records and in comparison with the League of Nations. There is 
a short chapter on something not in the Covenant or Charter: readmission ; 
and another on membership with limited rights. The discussion of ‘‘uni- 
versality’’ is particularly interesting. 

Professor Titus Komarnicki of Poland, now in London, spoke on The 
Place of Neutrality in the Modern System of International Law. It is a 
compact and useful survey, as much a study of collective security as of 
neutrality, with wide reading behind it. He emphasizes certain factors: 
the rise of the United States and its policy of neutrality; the balance-of- 
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power system; the limited scope of wars in the 19th century; the effort 
of Great Britian and others to localize international conflicts; the lack of 
any protection by the community of nations for territorial integrity and 
political independence. He considers various stages of intermediacy and 
non-belligerency suggested by Quincy Wright, Cavaglieri, Whitton, Lauter- 
pacht, the International Law Association and others, and concludes that it 
will never be possible ‘‘to assure for the status of non-belligerency coupled 
with partiality such hard and fast rules as was the case in the past for the 
status of neutrality.” He is uncertain about neutrality in the next war. 
partly because of collective security and partly because of current challenges 
to international law. There is a great deal of interesting matter in this 
lecture. 

Les Tendances internationales des Constitutions Modernes is the title 
of the lectures given by Professor Paul de Visscher of Louvain. Ile begins 
with the warning that constitutions do not have their former juridical 
purity, that some are written for propaganda purposes, and that more 
than ever one must ascertain how they are used in practice. He finds 
three levels of the submission of internal law to international law. The 
Spanish Constitution puts upon the legislator the duty to conform internal 
law to international law, but there is no judicial sanction. The Anglo- 
Saxon phrase ‘‘international law is part of the law of the land’’ is just 
a rule found in all civilized states. It is rare to find a constitution, such 
as that of 1949 in Germany, which clearly puts international law above 
internal law; even so, it depends upon the power of the judge. In general, 
he asserts, constitutional guarantees depend upon procedure rather than 
upon the written text. He suggests also that constitutional reforms ure 
needed to improve modern treaty-making, and these should assure popular 
approval. 

Professor Rolando Quadri of Italy asks why the rules of international 
law are obligatory. He finds no basis in morality, or in positivism, or ım 
such an hypothesis as Kelsen’s Grundnorm or Triepel’s Vereinbarung 
(which he calls an upside-down pyramid) ; nor in the mere fact that states 
regard the law as obligatory, for that statement must be reversed. The 
authority of the law comes from the fact that individuals living in a com- 
munity are necessarily subordinate to this collective entity. There can be 
no such thing as absolute sovereignty, for the social body imposes its will 
upon the most dissident. Dr. Quadri, however, does not wish this theory 
to be confused with the monist theory of the primacy of international law. 

The last of the lectures found in Volume I (Tome 80) is by Dr. Hanna 
Saba of Egypt, now Legal Adviser to UNESCO. He discusses in a very 
common-sense way regional arrangements under the Charter of the United 
Nations. That institution, he says, does not have a monopoly of main- 
taining peace; at San Francisco the idea was rejected that each regional 
arrangement should be approved by the United Nations. So there is no 
authoritative way to define or determine what is a regional arrangement 
under the Charter, and no organ to make such a decision. He examines 
various existent groupings in their relation to the United Nations and is 
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aware of the dangers to it of their growth. These dangers he thinks, can 
be avoided only by making the United Nations stronger. 

The second volume (Tome 81) begins with Le Droit International 
Privé des Etats Américains, by Haroldo Valladão of Brazil. It is a 
hundred and ten-page survey, from the viewpoint of comparative law, of 
international private law in the Americas. It considers, in some detail, 
the internal laws of the various American states (including the United 
States), and carries on into international law and treaties. Dr. Valladão 
has done wide reading; he goes into details concerning various codes and 
writers; he is particularly enthusiastic concerning the Civil Code of Chile, 
prepared by Bello. In the last chapter, he takes up the American efforts 
to codify international private law and comes to the conclusion that no great 
progress has been made since 1878. Indeed, he thinks that an international 
private law for all countries is as much a Utopia as a civil law for all 
nations—“‘méme pour les Amériques.’’ 

Professor Max Sørensen of Denmark took as his subject Le Conseil de 
l’Hurope, an institution which he regards as important both as a pillar 
in the political structure of Europe and as a new kind of international 
organization. It is distinctive in various ways. Some amendments can 
be made by the Committee and Consultative Assembly, without ratifica- 
tion, though a member can withdraw. Only the Committee of Ministers 
can invite to membership. This Committee is composed of persons of 
ministerial rank from each government; this is rather a burden and he 
suggests that each government should set up a Ministry for European 
Affairs. This Committee has legislative powers but only in the usual 
sense of drafting treaties for ratification. The desire that members of the 
Consultative Assembly should be independent of their governments would 
produce confusion in foreign policy, so it was left that each government 
should designate its members as it wishes; he favors members who con- 
form with the policy of their governments. It is an experiment in the 
sense of knowledge acquired through practice. 

Questions of Public International Air Law are discussed by Daniel Goed- 
huis of The Netherlands. Consideration of these questions results in an 
informative and comprehensive survey of the development of air law. 
This law started with the idea that rules applicable to other transport 
could be used for aviation, but with development, the pendulum swung 
in the other direction—too far, according to Mr. Goedhuis. ‘‘In the 
technical field, one lives in the future, but in the economie field rules are 
being laid down which show little or no regard to their influence on that 
future.” It requires much investment to keep up with progress, and 
such investment is not likely so long as the system is built upon shaky 
bilateral foundations; consequently, governments must help. The publi- 
cists, he notes with apparent regret, have now retreated from earlier 
enthusiasms to national sovereignty. He has a chapter on possible solu- 
tions, but concludes that we must wait on technological process and mean- 
while strive for ordered competition and teach nations that it is not pos- 
sible ‘‘to have it both ways.’’ 
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Professor Alejandro Herrero of Spain gives a thoughtful but quite pes- 
simistic account of Le Droit des Gens dans l'Espagne du XVIIème Siècle. 
The writers whose work he surveys are practically unknown names and he 
regrets and seeks to explain why the admirable work of such earlier persons 
as Victoria had not been followed up in Spain. 

The Regulation of the Use of Force by Individual States in International 
Law is discussed by Professor C.H.M. Waldock of Oxford. He explains 
that he is not considering collective security; actually, he is asking how 
much right is left to individual states to use force. This is closely related 
to pacific settlement, for, he observes, a state which unilaterally upholds 
its right by refusing to settle is as obnoxious as one which maintains its 
right by force. Up until the present century, forcible self-help short of 
war was permissible though regulated, but the League of Nations and 
United Nations and other developments have changed. this. Aggressive 
war is now a crime and therefore a definition of aggression is needed for 
purposes of judicial determination—though not so essential for determina- 
tion by the Security Council under Article 39 of the Charter. He gives 
an interesting analysis of the Corfu Channel opinion of the Court, and 
concludes that it upheld self-defense but denied self-help. Professor Wal- 
dock doubtless did not have Nasser in mind as he wrote, but what he says is 
relevant to the later intervention of England and France in Egypt. 

Le Plan Schuman, by Paul Reuter of Paris, concludes the volumes for 
1952. This plan, he says, represented a change in the psychology of 
France; and the Coal and Steel Community a similar change with regard 
to international organizations. He discusses the Plan under the headings 
of the institutions (and their supra-national characteristics), the regime 
over coal and steel, and concrete applications thereof and concludes that 
the system is more political than economic. While limited to coal and stecl, 
these are factors so important as to allow for much ‘‘dynamism.’’ Like 
Professor Sgrensen with regard to the Council of Europe, he is somewhat 
uncertain as to the future of this experiment; it depends upon the ability 
of man’s intelligence to triumph over confusion. 


CLYDE EAGLETON 


The Law of War and Neutrality at Sea. By Robert W. Tucker. (U. 8S. 
Naval War College, International Law Studies, Vol. XLX.) Washington, 
D. C.: Government Printing Office, 1957. pp. xiv, 448. Index. $2.25. 


As an international lawyer, a reserve officer in the U.S. Navy and a 
Consultant to the U.S. Naval War College, Professor Tucker drafted the 
U.S. Navy Instructions on the Law of Naval Warfare, a draft which is 
both excellent as to contents and subtle as to theory. Now he has written 
a treatise on the law of war and neutrality at sea, published as the fiftieth 
volume of a series inaugurated by the Naval War College in 1894. This 
treatise stands in close relation to the U.S. Navy Instructions which are 
fully reprinted in the Appendix (pp. 357-422). 
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It was not the intention of the author to give an absolutely complete 
treatise on this topic. He concentrates on the newer developments, on the 
actual problems. He does not give a complete bibliography, but makes 
use of all the important modern literature in the different languages, of 
important Prize Court decisions and of the jurisprudence of international 
and national war crimes tribunals. He fully investigates the formal and 
substantive law of prize, but omits a detailed analysis of the Prize Court 
decisions of World War II, not only because they are fewer in number than 
those of World War I, but also because they have added little to the formal 
and substantive law of prize developed by the decisions of the first World 
War. 

Both as to methods and as to contents, the author is in very many points 
in close agreement with the ideas developed and defended by this reviewer. 
First of all, the author, like the U.S. Navy Instructions, shows that the 
recent change in the legal position of war has by no means eliminated 
the laws of war. They not only continue, but their applicability has been 
largely extended by the corresponding clauses of the Geneva Conventions 
of 1949. The laws of war, furthermore, apply equally and without dis- 
crimination for and against the legal and illegal belligerent, the aggressor 
and U.N. troops, as corroborated by the practice of states in the armed 
conflict in Korea. The author gives not only the practical reasons and 
the status of the U.N. Security Council, but tries also to present the 
theoretical reasons by a subtle inquiry into the maxim ‘‘Hz injuria jus non 
oritur.” 

Equally, as far as the law of neutrality is concerned, the author recog- 
nizes its present decline, but holds, in harmony with the U.S. Navy In- 
structions, that the law of neutrality is far from dead. Starting from 
what this reviewer has called the present ‘‘chaotic status’’ of the laws of 
war, the author makes it his principal task to evaluate impartially and 
objectively the impact of the two world wars on the traditional law. He 
fully recognizes the difficulty of this task: On the one hand, it is not 
possible to say that the practice of states during the two world wars was 
nothing but ‘‘lawlessness.’’ What originally started in violation of the 
traditional law, may have had a revolutionary, law-creating effect and 
have led to new rules; a case in point is the deviation of merchant vessels 
into port for visit and search; the author also holds that the principle of 
ultimate enemy destination is undoubtedly valid. On the other hand, 
the traditional law may still be valid, so that the contrary practice had no 
law-creating effect, but must also today be considered as a mere violation 
of law; that is the case as far as the sinking without warning and with- 
out attempt to save the lives of men of neutral merchant vessels by bellig- 
erent submarines is concerned. The author, like this reviewer, recognizes 
the unchanged validity of the London Protocol of 1936. But there is also 
a vast area of uncertainty of the law at this time, especially where a con- 
stant practice, contrary to the traditional law, has only been justified as 
measures of reprisal, and, therefore, recognized as unlawful per se: this 
is the case, for instance, of the so-called ‘‘blockade’’ measures of bel- 
ligerents. 
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The author fully investigates the well-known reasons which explain the 
change of practice, but correctly adds that it is one thing to inquire into 
the causes of states’ behavior—a factual inquiry—and quite another 
thing to determine—a normative inquiry—whether or not this behavior 
has actually resulted in invalidating a given rule or rules. Consequently 
it is not always possible today to state the law actually in force with 
complete assurance, certainty and precision. The author takes the tradi- 
tional law as his starting point, then objectively evaluates the materials 
actually at hand from the point of view of their impact upon this tradi- 
tional law. In a similar way, Julius Stone in his Legal Controls of Inter- 
national Conflict gives in his chapters the traditional law system and in his 
critical Discourses the materials which challenge this system. This is, no 
doubt, a good method for producing a thoroughly modern textbook on the 
laws of war and neutrality. 

It is by this method that the author in the two parts of the book fully 
investigates all the problems of the law of naval warfare and of maritime 
neutrality. It is not possible to give a report here on the handling of all 
the problems by the author. Only a few examples can be mentioned. 
Must not the introduction of armed merchant vessels, armed even for 
offensive purposes, the growing integration of belligerent merchant vessels 
into the navy of a belligerent, lead to a change of law? Can the law 
which forbids a neutral state, but not a neutral trader, to engage in carry- 
ing contraband—a law based on the clear-cut distinction between state 
activities and genuine private trade—be upheld, when newer developments 
make this distinction more and more problematic? ‘The traditional law 
obliges a neutral state to make use of ‘‘all the means at its disposal’’ to 
prevent violations of its neutrality. But what is the legal position if the 
neutral state has bona fide made use of all the means at its disposal and 
has therefore fulfilled its legal duty, but is simply too weak to prevent 
violations of its neutrality by one belligerent? On the other hand, does 
not a neutral state which accepts ‘‘navicerts’’ by one belligerent, make 
itself guilty of unneutral service? ‘‘Germany,’’ the author states, ‘‘ would 
have been on solid ground in seizing and condemning neutral mercaant 
vessels during both World Wars for the mere act of sailing with navicerts 
issued by the Allied authorities.’’ (p. 323.) 

The author clearly distinguishes—a distinction not always made— be- 
tween the illegality per se of a weapon and the merely illegal use of an 
otherwise perfectly legitimate weapon (¢.g., the submarine). In this sense 
he defends the present legality of nuclear weapons used exclusively 
against military forces. On the other hand, he is of the opinion that the 
illegality of the use of poisonous and asphyxiating gases is today—quite 
apart from treaty—already based on a norm of customary general inter- 
national law; this is, by the way, the only point in which the treatise 
differs from the U.S. Navy Instructions. The author emphasizes that it 
is still the law that belligerent actions, including aerial bombardment, 
must not be directed against the civilian population, must not be made 
for the mere purpose of terrorizing the civilian population. But he brings 
out sharply that this rule, although valid, is in danger of becoming an 
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empty formula, as long as it is also the law that the belligerent must not 
refrain from such bombardment because of the possibility of ‘‘incidental’’ 
damages to civilians and there is no standard or authoritative decision as 
to which damage is ‘‘incidental.’’ 

Using this method of taking the traditional law as the starting point 
and evaluating the impact of recent developments upon the traditional 
law, and handling this method with full scientific knowledge, with deep 
theoretical understanding, with impartial objectivity and with great cau- 
tion as to prediction, the author has given us a modern and excellent 
treatise, destined to hold a prominent place in the growing modern litera- 


ture on the laws of war. 
Joser L. Kunz 


International Law for Seagoing Officers. By Commander Burdick H. 
Brittin, U.S.N. In collaboration with Dr. Liselotte B. Watson and Lt. 
Horace B. Robertson, U.S.N. Annapolis: U.S. Naval Institute, 1956. 
pp. xiv, 256. Index. $4.50. 


The author of the book under review is a U.S. Navy Officer of the Line 
and international lawyer, who has just served as Director of the Division of 
International Law in the Office of the Judge Advocate General of the 
Navy. The book is written for the junior officer, already on duty at sea, 
whether of the U.S. Navy, U.S. Coast Guard or Merchant Marine. As the 
author states, the importance of international law for the seagoing officer 
cannot be overemphasized. The book is admittedly elementary and simpli- 
fied. It contains a glossary, a short, and perhaps not adequate bibliography, 
illustrations, special diagrams and useful maps. It is enlivened by a wealth 
of case histories contributed by Flag Officers of the U.S. Navy. It gives in 
ten ‘appendices the texts of the second and third Geneva Conventions of 
1949, of the U.S.-Japan Security Treaty, NATO, SEATO, the Rio Treaty, 
the U.S.-Brazil Naval Mission Agreement, the U.N. Charter, the NATO 
Status of Forces Agreement and a highly interesting list of the breadth of 
territorial waters and contiguous zones claimed by the nations of the world. 

The book tries to give in 141 pages of text an elementary introduction 
to international law from its definition, history and sources to collective 
security, war and neutrality. It is in the first chapters that some inac- 
curacies or errors can be found. We state them, not for pedantic reasons, 
but in order that they may be corrected in a second edition: Andorra (p. 
19) is hardly a sovereign state. It is a common error to say that the 
‘creation of Vatican City restored full sovereignty to the Pope” (p. 19). 
Among the permanently neutral states Austria should be listed (p. 20). 
The paragraph on protectorates is open to many objections (p. 20). It 
is not correct to hold that ‘‘the Commonwealth itself has been considered 
to enjoy a sovereign status of its own” (p. 21). It is also no longer 
correct to state that the members of the Commonwealth are bound together 
by ‘‘a common monarch’? (p. 20). The Crown is no longer one; in addi- 
tion India, for example, is a Republic, recognizing the Queen only as 
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“Head of the Commonwealth.’ It is not correct to state that ‘‘to assume 
sovereign status a new State must be recognized’’ (p. 23). The whole 
paragraph on the recognition of new governments (pp. 23-34) would have 
to be rewritten. 

While the author tries to give the elements of all parts of international 
law. naturally problems of special interest to seagoing officers hold a 
prominent place. Relatively full and very good discussions are to be found 
on Antarctica, on leases for air and naval bases, on air defense identifica- 
tion zones, on the sector principle in the Arctic, the three-mile limit, the 
law of territorial waters, the law of the high seas, fishing conservation 
zones, continental shelf, the Rhee Line controversy, warships and merchant 
vessels on the high seas, in foreign territorial waters and ports, personnel 
on board and on shore, jurisdiction over armed forces, the law of naval 
warfare, security treaties. 

Throughout, the author takes a strong stand in favor of international 
law as a living law, in favor of the continued validity of the laws of war 
and the continued distinction between armed forces and civilian population, 
and in favor of international organizations. He emphasizes that the 
United States regards international law to be of the utmost importance 
in general, and hence for all persons in the naval service. 

The book under review corresponds to a practical need; it is a useful book 
and, apart from a few errors, fully adequate for the purposes for which 
it was written. ‘It contains pages which are also of interest to the pro- 
fessional international lawyer. 

Joser L. Kunz 


Comunicazioni e Studi. Vol. VII. Istituto di Diritto Internazionale e 
Straniero, Università di Milano. Milan: Dott. A. Giuffrè, 1956. pp. iv, 
796. L. 4500. 


The seventh volume of this annual Italian publication, excellently di- 
rected by Professor Roberto Ago, and, as always, beautifully printed and 
bound, again contains a great number of book reviews, valuable reports 
on the Italian doctrine of conflict of laws (Bentivoglio) and of international 
law (Malintoppi), Italian court decisions in both fields (Zannini, Fabozzi) 
and on the jurisprudence of the International Court of Justice (Migliazza), 
as well as eight studies. These studies are all interesting and valuable. 

Ziccardi writes on the object of qualifications (pp. 365—435), Parini on 
the relations between Italy and the other states in the matter of the pro- 
tection of industrial property (pp. 299-363). Cansacchi once more deals 
with the problem of the continuity of the Papal State, in a new and 
subtle form (pp. 97-142). Durante surveys the doctrine of the conti- 
nental shelf apropos of the corresponding Italian draft statute, which 
ascribes to Italy only a limited, although exclusive, right in the conti- 
nental shelf for the research, cultivation and protection of the mineral 
resources. Here we have a formulation, presenting the new claim in the 
narrowest interpretation of the Truman Proclamation and thus anxious 
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to respect, the interests of the international community in the various uses 
of the high seas. 

Two very interesting articles deal with problems of the law of inter- 
national organizations. Capotorti (pp. 148-198) treats the competence 
of organs of international organizations to conclude treaties. Migliazza 
(pp. 255-297) investigates the relations between the Administrative Tri- 
bunal of the I.L.O. and the International Court of Justice and the latter’s 
new function of giving an advisory opinion with legally binding effect. 

The two leading studies deal with general theoretical problems. Gug- 
genheim (pp. 1-81) writes about jus gentium, jus naturae and jus civile and 
the international community at the time (12th and 13th centuries) of the 
‘‘ divisio regnorum,’’ i.e., the beginning disintegration of the Communitas 
Christiana of the Middle Ages, a disintegration which led to the formation 
of the international community and of modern international law. Ro- 
berto Ago (pp. 88-96) writes on positive law and international law. Con- 
tinuing ideas he expressed in a small earlier book, he wants to impress 
upon us the necessity to distinguish within the law actually in force the 
‘*positive’’ law in the original meaning of the term (namely, ‘‘Jus posi- 
tum,” owing its origin to a certain ‘‘source,’’ created historically by certain 
authorities in a prescribed procedure) and the ‘‘spontaneous’’ law, which 
is also law actually in force, but not so created: This spontaneous law 
must be discovered by an inductive method, and to formulate it is the task 
of the science of law. Naturally, this distinction would be of particular 
importance in the law of nations, as the whole of general international law 
is customary and therefore for the author ‘‘spontaneous’’ law. The study 
of Ago, historically and critically, is highly interesting. But we cannot 
accept his findings; the reasons why we cannot do so, can, of course, not be 
developed in a book review. 

Joser L. Kunz 


The U.N. and the China Dilemma. By David Brook. New York: Vantage 
Press, 1956. pp. 87. Bibliography. $2.50. 


The author of this little book is a graduate student at Columbia Univer- 
sity. He presents a brief résumé of the Chinese revolution, concluding that 
‘‘ Communist China came into being as a result of internal factors. This is 
true despite the fact that she has received some help from Russia.’’ (p. 
23.) He then considers various criteria for recognition, including legiti- 
macy and constitutionalism, fulfillment of international obligations, use as 
a political weapon, and effectiveness, with approval of the latter. Applying 
this criterion to the Chinese situation, he concludes that the Communist 
government should in principle be admitted to the United Nations, but 
‘‘certain peculiar factors are present in this particular case.’ (p. 53.) 
These peculiar factors prove to be that Communist China’s representation 
in the United Nations might adversely affect United States prestige and 
might weaken United States support for the United Nations. 

A chapter is devoted to the handling of the Chinese problem in the United 
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Nations, with the conclusion that it would be better to decide questions of 
representation by a committee of jurists than by political debate. 

The book throws no new light on the problem, but illustrates the reaction 
of what is probably a typical American mind after studying the problem. 


QUINCY WRIGHT 


Rechtsfragen der Internationalen Organisation. Festschrift für Hans 
Wehberg zu Seinem 70. Geburtstag. Herausgegeben von Walter Schatzel 
und Hans-Jürgen Schlochauer. Frankfurt am Main: Vittorio Kloster- 
mann, 1956. pp. 408. DM. 34.50. 


This magnificent symposium in honor of the distinguished scholar and 
editor of Die Friedens-Warte and beloved friend and colleague of many 
members of our Society, Dr. Hans Wehberg, is a truly magnificent per- 
formance. It contains twenty-three contributions, in English, French, or 
German, from the pens of some of the most distinquished scholars in the 
field, although none from strictly American sources. It would be invidious 
to mention names. The contributions range widely, some, indeed, escaping 
from the field indicated by the title of the volume, although tbis is not, of 
course, fatal or even regrettable. Topics treated include, among others, 
the functions of international organization, certain historical examples 
thereof, certain territorial questions, sovereignty, and so on. The United 
Nations is not, to put it mildly, very prominent. There would be no point 
in trying to criticize or appraise the various items in this collection; it 
suffices to say that he who possesses this volume holds in his hands a verit- 
able library of many of the specialized aspects of international organization. 


Pitman B. POTTER 


Documents on the Use and Control of the Waters of Interstate and Inier- 
national Streams: Compacts, Treaties, Adjudications. Compiled and 
edited by T. Richard Witmer. Washington, D.C.: U. S. Government 
Printing Office, 1956. pp. viii, 760. $2.00, paper. 


Inder a federal government the interstate compact is the counterpart 
of the international treaty. Since 1656 the English colonies, the Confeder- 
ation and the Constitution have authorized these arrangements between 
the States, and there are in the Statutes at Large over 200 laws authorizing 
or consenting to them. Several include Canadian Provinces or Mexican 
States as potentially interested parties. Their subjects are of increasing 
variety and they tend to enlist the States of a whole region in co-operative 
efforts. The book under review seems to be the first compilation of inter- 
state compacts on a given subject, and the foreword makes it clear that 
it is confined only to the consumptive use, pollution or flood problems of 
interstate waters, and omits consideration of compacts dealing with their 
navigation, recreational use, fisheries or boundaries. 

As a working manual for the administrators of the compacts covered, the 
volume is complete. Historical notes on the 20 compacts in force throw 
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much light on riparian problems analogous to international ones, and 22 
Supreme Court decisions, with twice as many citations of lower court 
decisions, deal with some points of international significance. Congress 
` usually consents to what the States agree upon. Five unperfected com- 
pacts are printed, with their antecedent history; together they show that 
States of the United States sometimes find agreement on common matters 
as difficult as do states in the international sphere. The seven treaties with 
Canada and Mexico which are related to this group of compacts are usefully 
annotated with relation to them. 

The Department of the Interior has brought this material together for 
its own practical uses in administering water rights. A perusal of the 
result impresses one with the desirability of compiling all of the interstate 
compacts in force in the United States, along with the relevant judicial 
decisions. They are a form of domestic treaty. The reviewer believes 
they would be useful in the international law field, if thus available, and 
is positive that the Congress needs to know better where it is going in this 


rapidly expanding field of co-operative activity. Denys P. Myrrs 


La Slovaquie dans le Drame de l’Europe (Histoire politique de 1918 à 
1950). By Joseph A. Mikus. Paris: Les Iles d’Or, 1955. pp. iv, 475. 
Index. Fr. 1,350. 


Slovakia is probably as little known to an average college-educated 
American as Albania or Laos; even Western Europeans have rather 
hazy ideas about that picturesque country in the Danubian region. Yet 
Slovakia is a part of Europe, her geographical location has a strategic 
value, and she has been frequently involved in the recent and dramatic 
history of Eastern Europe. Assuming that the United States, as a world 
Power, is directly or at least indirectly interested in the events of every 
part of our globe (the other world Power, the U.S.S.R, does not make a 
secret of having such a global interest, which includes Latin America), 
this book certainly represents a very useful contribution to our knowledge. 

It supplies a rich documentation for the whole period of 1918-1950, 
which is divided by political events into three distinctly different sub- 
periods: the Czechoslovak Republic, terminated by the Nazi occupation of 
Prague, the separate Slovak Republic, and eventually the People’s Republic 
with its Communist regime. The author wisely added a short historical 
introduction which is intended to familiarize the reader with the Slovak 
background and the long era of Hungarian rule. The chapters devoted 
to the Communist regime supply very valuable information which widens 
our understanding of the satellite system. "When one compares the Com- 
munist policy in Slovakia to those pursued in other satellite countries, he 
comes to the conclusion that the basic pattern of Sovietization of Eastern 
Europe has been the same everywhere, but that it has been adjusted to 
the local conditions of each country. The phenomenon of those local ad- 
justments should be borne in mind, because it proves the flexibility of 
Communist tactics even if this flexibility is limited by the existence of a 
general pattern. 
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Our Czech friends certainly will consider the author highly biased. 
The Hungarians will be inclined to agree with this judgment but for alio- 
gether different reasons which could not be shared by the Czechs. The 
author himself, as many of his countrymen, believes that both the Czechs’ 
and the Hungarians are unable to approach the Slovak problem with any 
objectivity. The crux of the problem is that it is practically impossible to 
have a detached view of any serious international controversy and surely 
hopeless to expect it from the parties concerned. This is as true of the 
Indians and the Pakistanis, the Israelis and the Arabs, the Slovaks, the 
Czechs and the Hungarians as of any other nation deeply involved in a 
controversial issue. The French author of the preface to this book, Profes- 
sor Paul Lesourd, says with a hardly concealed smile: ‘‘A history of Slov- 
akia, depending on whether it is written by a Slovak, a Hungarian or a 
Czech, is presented in a different, even opposite, way, but each is supported 
by documents and claims not only to be objective but to tell the Truth.” 
A bystander, although he should have the intellectual humility to concede 
that he neither has the keys to the truth in such matters, should at least 
get acquainted with the views of all the parties concerned before formulat- 
ing his own judgment, alas also fallible, but duly paying attention to all 
the relative truths in which the nations involved believe. Mr. Mikus thus 
renders a true service to Western readers by supplying a version of events 
which is the true version for those Slovaks (ninety percent according to 
him) who want an independent Slovak Republic. 

However, as bitterly opposed as he is to a Czechoslovak Republic, he 
wisely ends his book by an appeal for a federated Central-Eastern Europe. 
The unfortunate history of 1918-1957 has proved that none of those 
several nations, numbering together about 100 million people, may exist 
for long as a truly independent state, placed as they are between the two 
dynamic nations: the Russians and the Germans. Yet there is no doubt 
that they want to be independent; the resistance to the Nazis and the 
recent events in Poland and Hungary prove it if any proof were neeced. 
The question is how to be independent and yet to survive. Federation is 
the only answer, as the Western European nations, much stronger than 
the Eastern European, seem to have understood. Will the Eastern Euro- 
peans be wise enough to forget their past bitter quarrels and to subordi- 
nate everything to the problem of their common survival, if they are faced 
with an historical opportunity of free choice? This is now unfortunately 
an academie question, as the Soviet dominion weighs heavily on all of 
them and unites them but in a common serfdom imposed by Russia. 


W. W. KULSKI 


Glad Adventure. By Francis Bowes Sayre. New York: Macmillan Co., 
1957. pp. xii, 356. IHustrations. Index. $6.00. 


Francis Sayre has given us here a charming and also a very informing 
book. In effect it is his autobiography from June, 1908, to the present. 
On the other hand, it contains so much information and interpretation of 


662 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


conditions and events that it is much more than that. And it carries a 
eareful index. Withal it is beautifully written, as would be expected. 

The range of places and contacts and experiences treated is prodigious. 
They include, to name but a few, Labrador, Harvard, Washington, Siam, 
India, the Philippines, and Japan, in terms of places, and teaching, govern- 
ment advising, the Department of State, UNRRA, and the United Nations 
in terms of activities. There emerge in these contexts the most varied 
experiences and tests, trials, and tribulations imaginable, including ‘‘Cor- 
regidor—-Escape by Submarine’’ (Chapter 16). 

At the same time it must be emphasized that the author at many points 
has a message to deliver, or two messages, namely, international brother- 
hood and Christianity. The book should not be judged as a technical 
historical treatise, although, as already indicated, it contains a great deal 
of meaty material, and here and there the historian will find bits of informa- 
tion contributing significantly to our knowledge of certain events and 
passages in recent history, particularly in Chapters 7 (Siam), 12 (Trade 
Agreements), 14 (The Philippines), and 19 (United Nations and Trus- 
teeship Council). It will take some time to exhaust the contributions of 
the author on this score. 

Mr. Sayre’s idealistic and sentimental and religious leanings are set 
forth in outspoken and emphatic fashion. In all that he has done he has 
worked, to quote the publishers, ‘‘for God and humanity.’’ He is doing 
the same in these papers. 


Pirman B. POTTER 
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Norteamericana (pp. 91-104), Camilo Barcia Trelles; Fuerzas de tensión en Oriente 
Medio (pp. 107-113), Rodolfo Gil Benumeya; Tánger 1945-1956 (pp. 115-151), Miguel 
Solano y Aza; Las Relaciones nipo-soviéticas y el Tratado de Paz con el Japón (pp. 153- 
174), Fernando Murillo Rubiera; Aspecto de la Proyección exterior de Australia (pp. 
175-188), Leandro Rubio García; Los Problemas de las Coaliciones (pp. 189-195), 
Francisco Luis Borrero de Roldan; La politica internacional durante los meses de 
Octubre y Noviembre de 1956 (pp. 199-207), Fernando Murillo Rubiera. 

, January, 1957 (No. 29). Un año al servicio de la paz (pp. 7-14); Norte- 
américa y Europa. Los Mutuos Reproches y su Consistencia (pp. 17-40), Camilo Barcia 
Trelles; La verdad sobre Hungria (pp. 41-60), Zoltán A. Rónai; La Evolucién del 
Problema del Sarre (pp. 61-89), Emilio Beladiez; El Sarre, Estudio económico (pp. 
91-125), Joaquin Gutiérrez Cano; Geopolitica de Bulgaria (pp. 127-143), Joseph 8. 
Roucek; Tres Notas sobre el Espacio soviético (pp. 147-155), Juan Dacio; El Problema 
de la Base atlántica de Keflavik (pp. 157-161), Fernando Murillo Rubiera; Marruecos y 
su Esfuerzo hacia una Politica internacional propia (pp. 163-169), Carmen Martin de 
la Escalera; Nuevamente China y Rusia (pp. 171-181), Leandro Rubio Garcia; Nex- 
tralismo y Comunismo: Índices de la Complejidad asiática (pp. 183-190), Leandro 
Rubio Garefa; Presupuesto de Defensa americano (pp. 191-194), Miguel Cuartero; 
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El Eearme alemán (pp. 195-198), Miguel Cuartero; La Politica internacional durante 
el mes de Diciembre de 1956 (pp. 201-211), Fernando Murillo Rubiera. 

PRÁVNY OBZOR, 1957 (Vol. 40, No.1). Genocidium—Najiazst Zločin Proti L’udskosti 
(pp. 35-47), Ján Zborovský. 

Revista DO SERVIÇO PuUBLIÇO, April, 1956 (Vol. 71, No. 1). As Nações Unidas—dez 
anos de realizações (pp. 7-17), Henrique de Souza Gomes. 

Revista PERUANA DE DERECHO INTERNACIONAL, January-June, 1956 (Vol. 16, No. 49). 
Les Reuniones Interamericanas de México y Ciudad Trujillo en relación con la Politica 
Maritima del Perú (pp. 3-9), Edwin Letts S; El Grupo Latino-Americano en las 
Naciones Unidas y Algunos Problemas Juridicos (pp. 10-43), Manuel Felix Maurtua. 

Revue DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorrmm), January~Mareh, 1957 (Vol. 35, No. 1). Le Confit israélo-égyptien et la 
Justice internationale (pp. 5-14), Eugéne Aroneanu; Un Hongrois demande la parole 
(pp. 15-17), Paul Auer; La Neutralité permanente de V Autriche (pp. 18-31), Paolo 
Coppini; Le cas Nottebohm (pp. 32-40), W. J. B. Versfelt. 

REVUE pu Dror PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
March-April, 1957 (Vol. 73, No. 2). Revue de Jurisprudence Française en matière inter- 
nationale (August 1-December 31, 1956) (pp. 394-419), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, January-March, 1957 (Vol. 46, No. 
1). La Huitième Session de la Conférence de Droit International Prwé de La Haye 
(pp. 1-18), Léon Julliot de la Morandiére; L’Application des Conventions Interna- 
tionales du Travail aux Travailleurs Étrangers (pp. 19-30). 

REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIC, October-December, 1956 (Vol. 60, 
No. 4). Le deumiéme Congrès de Panama et le Nouveau Panaméricanisme (pp. 505- 
520), J.-M. Yepes; L’Intervention en Droit International Moderne (pp. 521-568), Titus 
Komarnicki; Colloque sur l’Enseignement du Droit International (Genève, août 1956) 
(pp. 569-583), Report by Paul de Visscher. 

RIVISTA pi DIRITTO INTERNAZIONALE, 1956 (Vol. 39, No. 4). Diritto internazionale 
e Diritto interno—Diritio della Coscienza e diritto della Volontà (pp. 449-507), Giuseppe 
Barile; Rilievi metodologici sulla Posizione del Giudice nel Diritto imternazionale (pp. 
508-531), Vittorio Frosini; L’elemento della reciprocità nel Trattamento delle Missioni 
diplomatiche (pp. 582-545), Antonio Malintoppi; Le Controversie in materia d’impiego 
presso Enti internazionali e la Giurisdizione italiana (pp. 550-567), Luigi Ferrari Bravo. 

——, 1957 (Vol. 40, No. 1). Stati e Individui nelle Organizzazioni internazionali 
(pp. 3-25), Gaetano Morelli; Diritto internazionale e Diritto interno-—Rapporti fra 
Sistemi omogenei ed eterogenei di Norme internazionali ed interne (pp. 26-102), 
Guiseppe Barile; Sull’idoneita dei Trattati a costituire Enti internazionali (pp. 103- 
113), Luigi Marmo; 4 proposito della Delega legislativa per l’Esecuzione in Italia degli 
Allegati tecnici alla Convenzione di Chicago (pp. 114-117), Antonio Malintoppi; La 
nozione de Stato contraente ai fini della Convenzione di Bruzelles relativa alla Polizza 
di Carico (pp. 120-123), Antonio Malintoppi; Ancora su la Natura det Matrimoni 
celebrati all’estero in forma canonica (pp. 126-127), Francesco Durante. 

SOVETSKOE Gosuparstvo 1 Pravo (No. 10). Vooruzhennaya agressiya protiv Egipta— 
grubeishee narushenie mezhdunarodnogo prava (Armed Aggression against Egypt—a 
Most Boorish Violation of International Law) (pp. 10-16); Kontsessiya i konventsiya 
morskogo Suetskogo kanala v proshlom i nastoyashchem (The Concession and the Suez 
Maritime Canal Convention in the Past and the Present) (pp. 28-37), V. N. Durdenev- 
sky; Vosmaya sessiya Komissti mezhdunarodnogo prava (The Eighth Session of the 
LL.C.) (pp. 121-123), S. Serbov; V zashchitu zakonnykh prav egipetskogo naroda (In 
Defense of the Legal Rights of the Egyptian People) (pp. 124-125), V. S.; Basshirenie 
meshdunarodnykh nauchnykh svyazei sovetskikh yuristov v 1956g (Broadening of Inter- 
national Seientific Communication of Soviet Jurists in 1956) (pp. 125-127), E. A. 
Rakhmaninova; Frantsuzkii ezhegodnik mezhdunarodnoge prava (The French Annual 
Meeting on International Law) (pp. 143-144), V. N. Durdenevsky and S. B. Krylov. 
, 1957 (No. 1). [With this issue a table of contents in English translation was 
introduced. The translations used hereafter will be those of the Soviet editors, and 
the Russian titles of the articles will be omitted.] Principles of the Nuremberg Judg- 
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ment and International Law (pp. 27-37), A. F. Volechkov and A. I. Poltorak; Suviei 
Lawyers at the 47th Conference of the International Law Association (pp. 140-117) 
V. E. Grabar, V. N. Durdenevsky, E. M. Farricov; Polish Literature on Internatiaaa' 
Law (pp. 147-148), G. P. Jukov. 

, 1957 (No. 2). The Nationalization of the Suez Canal Company—Lgint’: 
Sovercign Right (pp. 82-89), L. A. Lounts. 

, 1957 (No. 3). Of Object of International Law (pp. 53-61), V. M. Shourshntov; 
Of Legal Authority of the Decisions of International tribunals (pp. 62-69), F. Ivanov; 
Tie Tangiers’ Status International Conference (pp. 114-115), I. N. 

—, 1957 (No. 4). The Significance of International Treaty for the Third State 
(Which Does Not Participate in this Treaty) (pp. 71-80), I. S. Peretersky; 4 Program 
to Undermine International Cooperation (pp. 81-89), G. I. Morozov; Of Uno’ cia! 
Codification of International Law (pp. 129-180), S. B. Krylov. 

SUDETEN BULLETIN, April, 1957 (Vol. 5, No. 4). Czech-German Relatiois Post aoe 
Future (pp. 37-39), Hans Schütz; Germany and Czechoslovakia (pp. 40-41), Adalbert 
Worliczek; United We Stand (pp. 44-45), N. Philipp. 

UKRAINIAN Review, Spring, 1957 (Vol. 4, No. 1). Moscow’s Aggression ia the Near 
East (pp. 3-6), Zenon Karbovytch; The Dreadful Balance of 39 Years (pp. 57-33), 
Kost Kononenko, 

Unirep Nations Review, March, 1957 (Vol. 3, No. 9). Achievements of GATT aud 
Prospects for the Future (pp. 34-37, 68), Erie Wyndham White; Repatriation and 
Treatment of Refugees from Hungary (pp. 38-41). 

——, April, 1957 (Vol. 8, No. 10). A New African Nation—Ghana (pp. 24-29). 

——, May, 1957 (Vol. 3, No. 11). Disarmament: The Continuing Quest for Agree- 
ment (pp. 6-11, 64-65) ; ECAFE: Progress and Challenge (pp. 12-13, 66), Chakravarthi 
V. Narasimhan; The Palestine Refugee Program (pp. 30-37, 67-72). 

WASHINGTON UNIVERSITY LAW QUARTERLY, April, 1957 (Vol. 1957, No. 2). Law, 
Organization, and Politics in the International Community (pp. 110-117), Ronald J. 
Yalem. 

WORLD AFFAIRS, Spring, 1957 (Vol. 120, No. 1). Hungary and the United Nations 
(pp. 3-10), Denys P. Myers; 45th Inter-Parliamentary Conference’s Resolution on the 
Problem of Disarmament: An American View (pp. 15-16), Kenneth B. Keating; Tech- 
nical Cooperation in the Organization of American States (pp. 17-21), O. H. Salzman, 
Jr.; Centuries of Human Progress Compressed into a Single Decade (pp. 21-23), John 
Godwin. 

ZEITSCHRIFT FÜR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, March, 1957 
(Vol. 22, No. 1). Der Entwurf zur internationalen Vereinheitlichung des Kaufrechts 
(pp. 16-116), Otto Riese; Bericht von Ernst Rabel über die Nützlichkeit ciner Verein- 
lwitlichung des Kaufrechts (pp. 117-123). 

ZEITSCHRIFT Fir Lurrrecat, January, 1957 (Vol. 6, No. 1). Der Fluglarm in 

rechtlicher Sicht (pp. 1-21), Alex Meyer; Zur Frage eines internationalen Abkommens 
beir. den Zusammenstoss in der Luft (pp. 22-31), H. Drion. 
, April, 1957 (Vol. 6, No. 2). Weltrawmrecht und Recht ausserhalb der Erde 
(Space, Law and Metalaw) (pp. 59-74), Andrew G. Haley; Verfahren sur Erforschung 
der sich aus der Eroberung des Weltraums ergebenden Rechisprobleme (pp. 75-79), Aldo 
Armando Cocca; Luftrechtliche Dokumentation (pp. 80-90), J. K.-H. Miller; Doku- 
mentation des Lufirechts (pp. 91-95), Helmut Reemts; Zur Frage der Zweckmassigteit 
ciacr Dokumentation nach dem ‘‘ Brüsseler System”? (pp. 96-98), J. K.-H. Miller. 











OFFICIAL DOCUMENTS 


EGYPT 


PRESIDENTIAL DECREE ABROGATING 1954 AGREEMENT WITH 
THE UNITED KINGDOM 
January 1, 1957 


[Translation] * 

The President of the Republic, 

After perusal of the Agreement concluded between the Government 
of the Republic of Egypt and the Government of the United Kingdom of 
Great Britain and Northern Ireland and signed in Cairo on 19th October 
1954; 

After perusal of the United Nations General Assembly’s resolutions of 
2nd, 4th, 5th and 7th November, 1956 concerning the Anglo-French-Israeli 
attack on Egyptian territory; and with reference to the ruling of the 
Council of State, and since that attack is regarded as a violation of the 
said Agreement on the part of Britain, and on the basis of the reports 
submitted by the Minister of Foreign Affairs; 

Has decreed : 


ARTICLE I: It is established that the Government of the United Kingdom 
of Great Britain and Northern Ireland, by plotting and carrying out the 
attack on Egyptian territory with the participation of French and Israeli 
forees and by attempting to invade the Suez Canal Zone as of 31st October, 
1956, has acted on the premise that the Agreement which it had concluded 
with the Government of the Republic of Egypt on 19 October, 1954, was - 
non-existent. It is, therefore, established that the Agreement has been 
terminated by the said attack and with effect from the date on which it 
took place. 

ARTICLE II: In consequence of the above, the Law No. 637 of 1954 en- 
dorsing the said Agreement, its annexes and the exchange of letters and 
agreed minutes attached to it is hereby abrogated. The cabinet decision 
of 24th November, 1954 to promulgate the said Agreement and its annexes 
is also rescinded. 


Articte II: The Ministers, insofar as each is concerned, are charged 


with the execution of this DECREE. 
Signed: QAMAL ÅBDEL-NASSER Hussain 


Ist January 1957 


Norse: Abdal Qadir Hatim, Egyptian Director of Information, made a 
statement on January 1, 1957, wherein he said, inter alia, that: 


1 Translation from an official unclassified source, submitted by a member of the 
Society in the Near Hast. 
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The Agreement concluded between Egypt and Britain on October 19, 
1954, is considered to have been terminated at 6 a.m. on October 31, 
1956, the date on which British aircraft raided Egypt. 

The agreement had been signed for the purpose of establishing 
friendly relations between the two countries. It stipulated in its 
preamble that the Egyptian and British Governments had concluded 
this agreement for the purpose of establishing relations between Egypt 
and Britain on a new basis of mutual understanding and close friend- 
ship. But the British Government invalidated this agreement when 
it launched the attack on Egypt. ... 


As it is the common practice that special agreements concluded 
between states for the purpose of consolidating friendly relations he- 
tween them should become invalid the moment any of the parties 
concerned declares war or commits acts of aggression against another 
party, the act of aggression perpetrated by Britain against Egypt on 
October 31, 1956 terminates the agreement concluded between them on 
October 19, 1954. 


DECLARATION ON THE SUEZ CANAL ' 
April 24, 1957 


In elaboration of the principles set forth in their memorandum dated 
March 18, 1957, the Government of the Republie of Egypt, in accord with 
the Constantinople Convention of 1888 and the Charter of the United 
Nations, make hereby the following Declaration on the Suez Canal and 
the arrangements for its operation. 


1. Reaffirmation of Convention 


It remains the unaltered policy and firm purpose of the Government of 
Egypt to respect the terms and the spirit of the Constantinople Convention 
of 1888 and the rights and obligations arising therefrom. The Govern- 
ment of Egypt will continue to respect, observe and implement them. 


2. Observance of the Convention and of the Charter of the United Nations 


While reaffirming their determination to respect the terms and the spirit 
of the Constantinople Convention of 1888 and to abide by the Charter and 
the principles and purposes of the United Nations, the Government of 
Egypt are confident that the other signatories of the said Convention and 
all others concerned will be guided by the same resolve. 


3. Freedom of navigation, tolls, and development of the Canal 


The Government of Egypt are more particularly determined: 

(a) To afford and maintain free and uninterrupted navigation for all 
nations within the limits of and in accordance with the provisions of the 
Constantinople Convention of 1888; 


1 Reprinted from the United Nations Review, Vol. 3, No. 12 (June, 1957), p. 15. 
The Declaration was transmitted to the Secretary General of the United Natiors by 
letter of April 24, 1957, from the Foreign Minister of Egypt requesting that the 
Declaration be registered with the United Nations as an international instrument. 
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(b) That tolls shall continue to be levied in accordance with the last 
agreement, concluded on April 28, 1936, between the Government of Egypt 
and the Suez Canal Maritime Company, and that any increase in the 
current rate of tolls within any twelve months, if it takes place, shall be 
limited to 1 per cent, any increase beyond that level to be the result of 
negotiations, and failing agreement, be settled by arbitration according to 
the procedure set forth in paragraph 7 (b); 

(c) That the Canal is maintained and developed in accordance with 
the progressive requirements of modern navigation and that such main- 
tenance and development shall include the 8th and 9th Programs of the 
Suez Canal Maritime Company and such improvements to them as are 
considered necessary. 


4. Operation and management 


The Canal will be operated and managed by the autonomous Suez Canal 
Authority established by the Government of Egypt on July 26, 1956. 
The Government of Egypt are looking forward with confidence to continued 
co-operation with the nations of the world in advancing the usefulness of 
the Canal. To that end the Government of Egypt would welcome and 
encourage co-operation between the Suez Canal Authority and representa- 
tives of shipping and trade. 


5. Financial arrangements 


(a) Tolls shall be payable in advance to the account of the Suez Canal 
Authority at any bank as may be authorized by it. In pursuance of this, 
the Suez Canal Authority has authorized the National Bank of Egypt 
and is negotiating with the Bank of International Settlement to accept 
on its behalf payment of the Canal tolls. 

(b) The Suez Canal Authority shall pay to the Government of Egypt 
5 per cent of all the gross receipts as royalty. 

(c) The Suez Canal Authority will establish a Suez Canal Capital and 
Development Fund into which shall be paid 25 per cent of all gross receipts. 
This Fund will assure that there shall be available to the Suez Canal 
Authority adequate resources to meet the needs of development and capital 
expenditure for the fulfillment of the responsibilities they have assumed 
and are fully determined to discharge. 


6. Canal Code 


The regulations governing the Canal, including the details of its opera- 
tion, are embodied in the Canal Code which is the law of the Canal. Due 
notice will be given of any alteration in the Code, and any such alteration, 
if it affects the principles and commitments in this Declaration and is 
challenged or complained against for that reason, shall be dealt with in 
accordance with the procedure set forth in paragraph (7) (b). 


7. Discrimination and complaints relating to the Canal Code 


(a) In pursuance of the principles laid down in the Constantinople 
Convention of 1888, the Suez Canal Authority, by the terms of its Charter, 
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can in no ease grant any vessel, company or other party any advantage 
or favour not accorded to other vessels, companies or parties on tne same 
conditions. 

(b) Complaints of discrimination or violation of the Canal Code shall 
be sought to be resolved by the complaining party by reference to the Suez 
Canal Authority. In the event that such a reference does not resolve the 
complaint, the matter may be referred, at the option of the complaining 
party or the Authority, to an arbitration tribunal composed of one nominee 
of the complaining party, one of the Authority and a third to be chosen 
by both. In ease of disagreement, such third member will be chosen by 
the President of the International Court of Justice upon the application 
of either party. 

(c) The decisions of the arbitration tribunal shall be made by a majority 
of its members. The decisions shall be binding upon the parties when 
they are rendered and they must be carried out in good faith. 

(d) The Government of Egypt will study further appropriate arrange- 
ments that could be made for fact-finding, consultation and arbitration 
on complaints relating to the Canal Code. 


8. Compensation and claims 


The question of compensation and claims in connection with the na- 
tionalization of the Suez Canal Maritime Company shall, unless agreed 
between the parties concerned, be referred to arbitration in accordance with 
the established international practice. 


9. Disputes, disagreements or differences arising out of the Convention 
and this Declaration 


(a) Disputes or disagreements arising in respect of the Constantinople 
Convention of 1888 or this Declaration shall be settled in accordance with 
the Charter of the United Nations. 

(b) Differences arising between the parties to the said Conventior in 
respect of the interpretation or the applicability of its provisions, if not 
otherwise resolved, will be referred to the International Court of Justice. 
The Government of Egypt would take the necessary steps in order to 
accept the compulsory jurisdiction of the International Court of Justice 
in conformity with the provisions of Article 36 of its Statute. 


10. Status of this Declaration 


The Government of Egypt make this Declaration, which re-affirms and 
is in full accord with the terms and spirit of the Constantinople Convention 
of 1888, as an expression of their desire and determination to enable the 
Suez Canal to be an efficient and adequate waterway linking the nations 
of the world and serving the cause of peace and prosperity. 

This Declaration, with the obligations therein, constitutes an interna- 
tional instrument and will be deposited and registered with the Secretariat 
of the United Nations. 
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FRANCE-MOROCCO 


JOINT DECLARATION * 


Signed at Paris, March 2, 1956 


The Government of the French Republic and His Majesty Mohammed 
V, Sultan of Morocco, hereby solemnly state their determination to make 
fully operative the Declaration of La Celle-Saint-Cloud of November 6, 
1955. 

They note that, in view of Morocco’s advance along the road to progress, 
the Treaty of Fez of March 30, 1912 is no longer consistent with the re- 
quirements of modern life and can no longer govern Franco-Moroccan 
relations. 

Consequently, the Government of the French Republie hereby solemnly 
confirms its recognition of the independence of Morocco—which implies in 
particular the right to a diplomacy and an army—as well as its determina- 
tion to respect, and to see to it that others respect, the integrity of 
Moroccan territory, as guaranteed by international treaties. 

The Government of the French Republic and His Majesty Mohammed 
V, Sultan of Morocco, hereby declare that the purpose of the negotiations 
which have just opened in Paris between Morocco and France, as equal and 
sovereign States, is to conclude new agreements which will define the inter- 
dependence of the two countries in the fields where they have common 
interests, will thus organize their cooperation on a basis of liberty and 
equality, especially in matters of defense, foreign relations, economy and 
culture, and will guarantee the rights and liberties of French persons 
settled in Morocco and of Moroccans settled in France, with due respect 
for the sovereignty of the two States. 

The Government of the French Republic and His Majesty Mohammed 
V, Sultan of Morocco, hereby agree that, pending the entry into force of 
these agreements, the new relations between France and Morocco shall be 
founded on the provisions of the annexed Protocol to the present Declara- 
tion. 

Done at Paris, in two original copies, on March 2, 1956. 

(Signed) CHRISTIAN PINEAU, EMBAREK BEKKAI 


ANNEXED ProTOCOL 


I.—The legislative power shall be exercised as a sovereign right by His 
Majesty the Sultan. The representative of France shall be advised of draft 
dahirs and decrees: during the transitional period, he shall have the right 
to submit observations on these texts when they concern the interests of 
France, French nationals or foreigners. 

Ii.—His Majesty Mohammed V, Sultan of Morocco, shall have at his 
disposal a national army. France will render assistance to Morocco in the 


1 Reprinted from Moroccan Affairs, No. 12, March, 1956 (Embassy of France, Press 
and Information Service). 
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constitution of that army. The present status of the French army in 
Morocco shall remain unchanged, during the transitional period. 

III.—Those administrative powers which up until now have been. re- 
served shall be transferred in a manner to be determined by common 
agreement. 

The Moroccan Government shall be represented, with a deliberative voice, 
on the Committee of the Franc Area, the central organ determining the 
monetary policy of the Franc Area as a whole. 

Furthermore, the guarantees enjoyed by French civil servants and Gov- 
ernment employees serving in Morocco shall be continued. 

IV.—The representative of the French Republic in Morocco shail have 
the title of High Commissioner of France. 

Done at Paris, in two original copies, on March 2, 1956. 

(Signed) CHRISTIAN PINEAU, EMBAREK BEKKA 


ExcHancse or Letters Between H. E. EMBAREK BEKKAI, PRESIDENT oF 
THE Moroccan GOVERNMENT, CHAIRMAN OF THE Moroccan 
DELEGATION, AND M. CHRISTIAN PINEAU, MINISTER OF 
FOREIGN AFrairs, CHAIRMAN OF THE FRENCH 
DELEGATION (Datep Marcy 2, 1956) 


(A) CONCERNING DIPLOMACY 
Letter from Embarek Bekkai to Christian Pineau 


Mr. Chairman, Following the Joint Declaration and the Protocol dated 
today, I have the honor of informing you that the Moroccan Government 
requests the French Government to continue to assume responsibility for 
the conduct of Morocco’s foreign relations as well as for the representation 
and protection of Moroccan nationals and interests abroad, pending agree- 
ment by the two Governments, at the request of the Moroccan Government, 
on new provisions applying to the transitional period. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkai 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


‘*Following the Joint Declaration and the Protocol dated today, I 
have the honor of informing you that the Moroccan Government re- 
quests the French Government to continue to assume responsibility 
for the conduct of Morocco’s foreign relations as well as for the 
representation and protection of Moroccan nationals and interests 
abroad, pending agreement by the two Governments, at the request of 
the Moroccan Government, on new provisions applying to the transi- 
tional period.” 


I have the honor of confirming to you that the French Government 
accedes to this request. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 
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(B) CONCERNING THE IMPLEMENTATION OF ARTICLE Il OF THE PROTOCOL 
Letter from Christian Pineau to Embarek Bekkai 


Mr. Chairman, I have the honor of proposing to you that a Commission 
consisting of representatives of the Moroccan Government and of the 
French Government should meet on March 12, 1956, either in Rabat or 
in Paris, in order to ensure the implementation of Article II of the 
Protocol of March 2, 1956. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Embarek Bekkat to Christian Pineau 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


“I have the honor of proposing to you that a Commission consisting 
of representatives of the Morocean Government and of the French 
Government should meet on March 12, 1956, either in Rabat or in 
Paris, in order to ensure the implementation of Article II of the 
Protocol of March 2, 1956.” 


I have the honor of confirming to you that the Moroccan Government 
aecepts this proposal. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 


(c) CONCERNING MONETARY AND FINANCIAL MATTERS 


Letter from Embarek Bekkai to Christian Pineau 


Mr. Chairman, I wish to confirm to you that the Moroccan Government 
agrees, in the monetary and financial fields, not to make any change in the 
present system, pending a definition of the new modalities of cooperation 
between our two countries in those fields, in accordance with the Joint 
Declaration and the Protocol dated today. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkat 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


“I wish to confirm to you that the Moroccan Government agrees, in 
the monetary and financial fields, not to make any change in the present 
system, pending a definition of the new modalities of cooperation be- 
tween our two countries in those fields, in accordance with the Joint 
Declaration and the Protocol dated today.” 


I have the honor of confirming to you that the French Government 
agrees to the preceding provisions. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 
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Letter from Embarek Bekkai to Christian Pineau 


Mr, Chairman, In pursuance of Article III of the Protocol of March 2, 
1956, I have the honor of proposing to you that a Commission consisting 
of French and Moroccan representatives should meet on March 10, 1956, 
in Rabat, to consider the question of the transfer of those administrative 
powers which up until now have been reserved, with the exception of 
monetary, financial, military and diplomatic problems, to be dealt with 
either in Rabat or in Paris. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkai 


Mr. Chairman, By a letter dated today, you have been pleased to com- 
municate to me the following: 


‘‘In pursuance of Article III of the Protocol of March 2, 1956, I 
have the honor of proposing to you that a Commission consisting of 
French and Moroccan representatives should meet on March 10, 1956, 
in Rabat, to consider the question of the transfer of those admini- 
strative powers which up until now have been reserved, with the 
exception of monetary, financial, military and diplomatic problems, 
to be dealt with either in Rabat or in Paris.”’ 


I have the honor of informing you that the French Government agrees 
to the preceding provisions. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 


COMMUNIQUE ISSUED By M. CHRISTIAN PINEAU, MINISTER 
OF FOREIGN AFFAIRS 


The French Government intends, in accordance with French constitu- 
tional rules, to submit, in due course, to the Parliament for ratification the 
whole series of agreements resulting from the present Declaration and of 
the conventions which will result from the current conversations pertain- 
ing to the relations of interdependence between Morocco and France and 
to the guarantee of the rights and interests of the French residents in 
Morocco. 


DIPLOMATIC ACCORD + 


Signed at Paris, May 28, 1956 


The President of the French Republic and His Majesty Mohammed V. 
Sultan of Morocco, 

Desirous to lay down the principles by which the two states intend to 
organize, in full equality and with due respect for their independence, the 


1 Reprinted from Moroccan Affairs, No. 13, June, 1956 (Embassy of France, Press 
and Information Service). 
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ties of friendship and cooperation which will serve the mutual interests of 
France and Morocco, 

Anxious to define the modalities of the interdependence freely estab- 
lished between the two countries in the field of external relations, in 
pursuance of the Declaration of March 2, 1956, and determined thus to 
maintain and to strengthen the solidarity which unites them, 

Have appointed as their Plenipotentiaries, 

The President of the French Republic: His Excellency Christian Pineau, 
Minister of Foreign Affairs of the Government of the French Republic; 

His Majesty Mohammed V, Sultan of Morocco: His Excellency Ahmed 
Balafrej, Minister of Foreign Affairs of the Government of His Majesty 
the Sultan; 

Who, having exchanged their full powers, found to be in good and due 
form, 

Have agreed on the following provisions: 


Article First—The two High Contracting Parties, resolved to maintain 
between them relations of lasting friendship, mutual aid and assistance, 
will keep each other informed of all questions concerning their common in- 
terest and will hold regular consultations on problems of general interest. 


Article 2—If the High [Contracting] Parties are in any way threatened 
in their common interests, they will immediately consult each other in order 
to meet this threat if the situation so requires. 


Article 3—In order to ensure united action in the field of foreign policy, 
the Ministers of Foreign Affairs of the two Governments shall meet 
periodically, or at the request of one of the Parties, 


Article 4—The High Contracting Parties hereby undertake, as far as 
each is concerned, not to adhere to any policy which, after joint examina- 
tion, they have recognized as incompatible with the interests of one of them. 


Article 5—Each of the Parties hereby undertakes not to conclude any 
international conventions which would render ineffective the rights it has 
recognized, by agreement, as belonging to the other Party. 


Article 6—None of the present provisions can be interpreted as in- 
fringing upon the obligations which result either from the United Nations 
Charter, or from commitments, treaties or conventions in force between 
one of the High Contracting Parties and a third power. 

None of the present provisions must, furthermore, be interpreted as 
limiting the power of one of the High Contracting Parties to negotiate and 
conclude treaties, conventions or other international acts. 


Article 7—The High Contracting Parties hereby agree that any dis- 
agreement as to the application or interpretation of the present treaty 
which they have not succeeded in solving through direct negotiations be- 
tween themselves may be taken, on the proposal of one of the parties, 
before the International Court of Justice in The Hague. 
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Article 8—France will second Moroceo’s candidacy to international or- 
ganizations in which it is not represented. 

The delegations of the two Governments in the international organiza- 
tions shall keep each other mutually informed of their activities, shall 
consult with each other and discuss their action along the lines of the 
present accord. 


Article 9—The French Republic is disposed, if the Moroccan Govern- 
ment so requests, to ensure the representation and protection of Moroccan 
subjects and interests, in the countries where Morocco has not decided to 
send a permanent diplomatic mission. In this case, French diplomatic 
and consular agents shall act in accordance with the directives of the 
Moroccan Government. 


Article 10—The diplomatic representatives whom each of the High Con- 
tracting Parties shall accredit to the other, shall respectively bear the 
titles of Ambassador Extraordinary and Special Envoy of the French 
Republie to His Majesty the Sultan, and Ambassador Extraordinary and 
Special Envoy of His Majesty the Sultan to the French Republic. 


alrticle 11—Moroeco hereby assumes the obligations resulting from in- 
ternational treaties concluded by France in the name of Morocco, as well 
as those which result from the international acts concerning Morocco, on 
which it has made no observations. 


In witness whereof, the Plenipotentiaries have signed the present accord 
and thereto affixed their seals. 


Done at Rabat, May 20, 1956, in two original copies. 
Signed at Paris, May 28, 1956 


For France, ©. PINEAU For Morocco, A. BALAFRES 


EXCHANGE OF LETTERS CONCERNING THE DIPLOMATIC REPRESENTATION 
OF FRANCE IN RABAT, AND OF Morocco IN PARIS 


Letter from Christian Pineau to Ahmed Balafrej 


Mr. Minister, 

The Moroccan Government has been pleased to inform the French Gov- 
ernment, during its visit to Paris last May 7, then in the course of the 
talks held by M. Savary in Rabat, that the Sovereign and his Government 
had decided that the Ambassador Extraordinary and Special Envoy of the 
French Republie to His Majesty the Sultan would, in this capacity, assume 
the role of Dean of the Diplomatie Corps in Rabat. I should like to express 
to you the thanks of the Government of the Republic and beg you to 
convey them to His Majesty the Sultan and to his Government. 

I am also happy to take this opportunity to confirm to you that the 
French Government, taking into consideration Article 10 of the Diplomatic 
Accord between France and Morocco, will grant to the Ambassador Extra- 
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ordinary and Special Envoy from His Majesty the Sultan to the French 
Republic a privileged position among accredited diplomatic representatives 
in Paris. In taking this decision, it was the intention of the French 
Government to demonstrate the special relationship existing between our 
two peoples. Together with the decision of the Moroccan Government, it 
constitutes evidence of the common desire for friendship and cooperation 
which characterizes relations between Morocco and France. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


Letter from Ahmed Balafrej to Christian Pineau 


Mr. Minister, 

I have the honor of confirming to you that the Government of His 
Majesty the Sultan has decided to reserve for the Ambassador Extra- 
ordinary and Special Envoy of the French Republic to His Majesty the 
Sultan, the role of Dean of the Diplomatie Corps in Rabat, in order to 
stress the ties of friendship and cooperation characterizing the relations 
between our two states. 

The Moroccan Government hereby expresses its thanks to the Govern- 
ment of the French Republic, which is pleased to grant to the Ambassador 
Extraordinary and Special Envoy of His Majesty the Sultan to the French 
Republic a privileged position among accredited diplomatic representatives 
in Paris. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


EXCHANGE or LETTERS CONCERNING THE Franco-AMERICAN AGREEMENT OF 
DECEMBER 22, 1950 on THE AMERICAN Bases IN Morocco 


Letter from Ahmed Balafrej to Christian Pineau 


Mr. Minister, 

I have the honor of informing you that the Moroccan Government en- 
tirely reserves its position as regards the Franco-American agreement of 
December 22, 1950. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


Letter from Christian Pineau to Ahmed Balafrej 


Mr. Minister, 
I have the honor of acknowledging receipt of your letter dated May 20, 
1956 and worded as follows: 


“TI have the honor of informing you that the Moroccan Government 
entirely reserves its position as regards the Franco-American agree- 
ment of December 22, 1950.” 


The French Government has taken cognizance of your reservations on 
the Franco-American agreement of December 22, 1950. I hereby confirm 
to you, in this respect, the fact that this agreement does not come under 
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the same head as the acts and treaties referred to in Article 11 of the 
Diplomatic Accord between France and Morocco dated today. 
Please accept, Mr. Minister, the assurance of my highest consideration. 


FRANCE-TUNISIA 


PROTOCOL OF AGREEMENT? 


Signed at Paris, March 20, 1956 


On June 3, 1955, following the free negotiations which had taken place 
between their delegations, the French Government and the Tunisian Gov- 
ernment agreed to grant Tunisia the full exercise of internal sovereignty. 
They thus demonstrated their determination to enable the Tunisian people 
to realize their full potentialities and to assume control of their destiny 
by gradual stages. 

The two Governments recognize that the harmonious and peaceful de- 
velopment of Franco-Tunisian relations meets the requirements of the 
modern world. They note with satisfaction that this evolution makes 
possible Tunisia’s accession to full sovereignty without suffering for the 
people and without harm to the State. They affirm their conviction that, 
in basing their relations on mutual and complete respect for their sov- 
ereignties, with independence and equality for both States, France and 
Tunisia are strengthening the solidarity which unites them for the greatest 
good of both countries. 

Following the declaration of investiture of the French President of the 
Council and the answer of His Highness the Bey, which reaffirmed their 
common determination to promote their relations in the same spirit of 
peace and friendship, the two Governments opened negotiations in Paris 
on February 27. 

In consequence whereof: 

France solemnly recognizes the independence of Tunisia. 

Whence it follows: 

That the treaty concluded between France and Tunisia on May 12, 1881 
can no longer govern Franco-Tunisian relations; 

That those provisions of the Conventions of June 3, 1955? which would 
be contradictory to the new status of Tunisia as an independent and 
sovereign State shall be modified or abrogated. 

Whence it also follows: 

That Tunisia will have the exercise of its responsibilities in matters of 
foreign affairs, security and defense; 

That a Tunisian national army will be constituted. 

With due respect for their sovereignties, France and Tunisia agree to 
define or to perfect the modalities of a freely effected interdependence be- 

1 Reprinted from Tunisian Affairs, No. 12, March, 1956 (Embassy of France, Press 
and Information Service). 


2Sce Tunisian Affairs, No. 10, for texts of Franco-Tunisian Conventions of June 
3, 1955. 
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tween the two countries by organizing their cooperation in the domains in 
which they have common interests, particularly in matters of defense and 
foreign relations. 

The agreements between France and Tunisia will establish the modalities 
of the assistance that France will give Tunisia in setting up a Tunisian 
national army. 

Negotiations will be resumed on April 16, 1956 in order to draw up, as 
quickly as possible and in accordance with the principles laid down in the 
present Protocol, the instruments necessary for their implementation. 


Done at Paris in two original copies, March 20, 1956. 


For France: (signed) CHRISTIAN PINEAU 
For Tunisia: (signed) TAHAR BEN AMMAR 


DIPLOMATIC ACCORD ° 


Signed at Tunis, June 15, 1956 


The President of the French Republic and His Highness the Bey of 
Tunis have resolved to conclude an accord on the questions of diplomatic 
representation. 

They have appointed, to this end, as their Plenipotentiaries, 

The President of the French Republic: 

Mr. Roger Seydoux Fornier de Clausonne, High Commissioner of 
France in Tunisia, 
His Highness the Bey of Tunis: 
Mr. Habib Bourguiba, Prime Minister, President of the Council, 


‘Who, having exchanged their full powers, found to be in good and due 
form, 
Have agreed on the following provisions: 


Article First—France will be represented in Tunis, and Tunisia in 
Paris, by an Ambassador. The diplomatic representatives of each of the 
two countries shall bear, respectively, the titles of Ambassador Extra- 
ordinary and Special Envoy of the French Republie to His Highness the 
Bey, and Ambassador Extraordinary and Special Envoy of His Highness 
the Bey to the French Republic. 


Article Two—In the countries where Tunisia shall not have decided to 
send a permanent diplomatic mission, the French Republic is disposed, if 
the Tunisian Government so requests, to ensure the representation and 
protection of Tunisian subjects and interests. In this case, French diplo- 
matic and consular agents shall act in accordance with the directives of the 
Tunisian Government. 


Article Three—France will second Tunisia’s candidacy to international 
organizations in which the latter is not represented. 


3 Reprinted from Tunisian Affairs, No. 13, June, 1956 (Embassy of France, Press and 
Information Service). 
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Article Four—Pending conclusion of the treaty which shall define the 
modalities of their cooperation in the field of external affairs, the two 
Governments, acting in the spirit of friendship and solidarity which char- 
acterizes their relations, will keep each other informed and will consult 
each other on all questions of common interest with which they will be 
faced in that domain. 


In witness whereof, the Plenipotentiaries have signed the present accord 
and thereto affixed their seals. 


Done at Tunis, in two original copies, on June 15, 1956. 


EXCHANGE OF LETTERS CONCERNING THE FRANCO-TUNISIAN NEGOTIATIONS 
TO OPEN IN PARIS oN JUNE 26, 1956 


Letter Dated June 15, 1956 from Habib Bourguiba to Roger Seydour 


Mr. High Commissioner, 

By virtue of the accord just concluded between our two Governments 
within the terms of the Protocol of March 20, 1956, the diplomatic repre- 
sentatives of each of our two countries shall bear, respectively, the titles 
of ‘‘ Ambassador Extraordinary and Special Envoy of the French Republic 
to His Highness the Bey,” and ‘‘ Ambassador Extraordinary and Special 
Envoy of His Highness the Bey to the French Republic.’’ 

The Tunisian Government congratulates itself on the spirit in which 
this accord was reached, sanctioning the mutual determination of our two 
countries to see their relations based on durable foundations, with mutual 
and complete respect for the sovereignty, independence and equality of 
both states. 

This step having been taken, the Tunisian Government is disposed to 
continue, at the best possible time, the negotiations between our two 
countries in order to promote our relations in the same spirit of peace and 
friendship. I propose, to this end, the date of Tuesday, June 26, 1956. 

In accordance with the Protocol of March 20, 1956, our two Governments 
are determined to conclude, during the course of these negotiations, a 
treaty of friendship and alliance. This treaty, based on a just and free 
weighing of their interests by both countries, will determine the modalities 
of their close cooperation in matters of defense and foreign affairs. 

Please accept, Mr. High Commissioner, assurances of my highest consid- 
eration. 


Letter Dated June 15, 1956 from Roger Seydoux to Habib Bourguiba 


Mr. President, 
You were kind enough to send me, under today’s date, the following 
letter : 


“By virtue of the accord just concluded between our two Govern- 
ments within the terms of the Protocol of March 20, 1956, the diplo- 
matic representatives of each of our two countries shall bear, re- 
spectively, the titles of ‘Ambassador Extraordinary and Special Envoy 
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of the French Republie to His Highness the Bey,’ and ‘Ambassador 
Extraordinary and Special Envoy of His Highness the Bey to the 
French Republic.’ 

“The Tunisian Government congratulates itself on the spirit in 
which this accord was reached, sanctioning the mutual determination 
of our two countries to see their relations based on durable foundations, 
with mutual and complete respect for the sovereignty, independence 
and equality of both states. 

“This step having been taken, the Tunisian Government is disposed 
to continue, at the best possible time, the negotiations between our two 
countries in order to promote our relations in the same spirit of peace 
and friendship. I propose, to this end, the date of Tuesday, June 
26, 1956. 

“In accordance with the Protocol of March 20, 1956, our two Gov- 
ernments are determined to conclude, during the course of these 
negotiations, a treaty of friendship and alliance. This treaty, based 
on a just and free weighing of their interests by both countries, will 
determine the modalities of their close cooperation in matters of 
defense and foreign affairs.’’ 


In thanking you for this communication, I have the honor to confirm to 
you the agreement of the French Government on the preceding proposals. 
Please accept, Mr. President, assurances of my highest consideration. 


EXCHANGE OF LETTERS CONCERNING THE PRIVILEGED POSITION OF THE 
AMBASSADOR OF FRANCE IN TUNIS AND OF THE AMBASSADOR 
oF TUNISIA IN Paris 


Letter Dated June 15, 1956 from Roger Seydouz to Habib Bourguiba 


Mr. President, 

I have the honor of confirming to you that the French Government has 
decided to reserve for the Ambassador Extraordinary and Special Envoy 
of His Highness the Bey to the French Republic, a privileged position 
among the accredited diplomatic representatives in Paris, and this, in 
order to stress the ties of friendship and of cooperation which characterize 
the relations between our two states. 

The French Government hereby expresses its thanks to the Tunisian 
Government which is pleased to reserve for the Ambassador Extraordinary 
and Special Envoy of the French Republic to His Highness the Bey, the 
role of Dean of the Diplomatic Corps in Tunis. 

Please accept, Mr. President, assurances of my highest consideration. 


Letter Dated June 16, 1956 from Habib Bourguiba to Roger Seydoux 


Mr. High Commissioner, 
I have the honor of confirming to you that the Tunisian Government 
has decided to reserve for the Ambassador Extraordinary and Special 
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Envoy of the French Republic to His Highness the Bey, the role of Dean 
of the Diplomatic Corps in Tunis, and this, in order to stress the ties of 
friendship and cooperation which characterize the relations between our 
two states. 

The Tunisian Government hereby expresses its thanks to the Govern- 
ment of the French Republie which is pleased to grant to the Ambassador 
Extraordinary and Special Envoy of His Highness the Bey to the French 
Republic, a privileged position among the accredited diplomatic repre- 
sentatives in Paris. 

Please accept, Mr. High Commissioner, assurances of my highest con- 
sideration. 


UNITED KINGDOM-UNION OF SOVIET 
SOCIALIST REPUBLICS 


FISHERIES AGREEMENT? 


TOGETHER WITH MINUTE TO ARTICLE 1 or THE AGREEMENT AND EXCHANGE 
OF NOTES ON TERRITORIAL WATERS 


Signed at Moscow, May 25, 1956; in force March 12, 1957 


The Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the Union of Soviet Socialist Republics 
have decided to conclude the present Agreement and have appointed their 
Representatives : 


The Government of the United Kingdom: 
Sir William Hayter, Her Majesty’s Ambassador Extraordinary and 
Plenipotentiary at Moscow, 
The Government of the Union of Soviet Socialist Republics: 
Vasili Vasilievich Kuznetsov, Deputy Minister of Foreign Affairs of 
the Union of Soviet Socialist Republics, 
Who, having exchanged full powers which have been found to be in 
good order and due form, have agreed on the following: 


ARTICLE 1 


The Government of the Union of Soviet Socialist Republics agree to 
concede the right to fishing boats registered at the ports of the United 
Kingdom to fish in the waters of the Barents Sea along the coast of the Kola 
Peninsula between the meridians thirty-six degrees and thirty-seven degrees 
fifty minutes of East longitude, along the mainland to the East of the point 
of Cape Kanin between the meridians forty-three degrees seventeen minutes 
and fifty-one degrees of East longitude and also along the coast of Kolguev 
Island, up to a distance of three sea miles from low water mark both on the 


1 Treaty Series, No. 36 (1957), Cmnd. 148. 
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mainland and on the islands; the right is also conceded to these boats to 
sail freely and to anchor in these waters. 


ARTICLE 2 


United Kingdom fishing boats entering Soviet ports and sheltered waters 
in extraordinary circumstances will be governed by the regulations laid 
down by the competent Soviet authorities. 


ARTICLE 3 


The present Agreement is subject to ratification. The exchange of the 
instruments of ratification shall take place as soon as possible in London. 

The Agreement has been concluded for a period of five years and shall 
enter into force from the date of the exchange of the instruments of 
ratification. 

If neither of the parties has given notice of denunciation not later than 
one year before the termination of the above period in which the Agreement 
is in force, the Agreement will remain in force for a further five years and 
thus each time it will be considered to have been extended for a further 
five years unless one of the parties denounces it not later than one year 
before the termination of the current five-year period in which it is in 
force. 

Done at Moscow on the 25th of May, 1956, in duplicate, both in the 
English and Russian languages, and both texts being equally authoritative. 


W. G. HAYTER, V. KUZNETSOV, 
For the Government of the United For the Government of the Union 
Kingdom of Great Britain and of Soviet Socialist Republics. 
Northern Ireland. 


MInvutE 


To ARTICLE 1 OF THE AGREEMENT BETWEEN THE GOVERNMENT OF THE 
Unrrep Kinepom or Great BRITAIN AND NORTHERN IRELAND 
AND THE GOVERNMENT OF THE UNION oF Soviet SoctaList 
Rervusuics oN Fisserws or May 25, 1956 


The permission given by the Government of the Union of Soviet Socialist 
Republics to fishing vessels registered at the United Kingdom ports to 
engage in fishing, to navigate freely and anchor in the waters indicated in 
Article 1 of the Agreement shall not be considered to concede to such 
fishing vessels the right to engage in fishing, to navigate and anchor in such 
forbidden zones as may be established by the competent Soviet authorities 
inside the limits of the waters coming within the scope of the Agreement. 


For the Government of the United For the Government of the Union 
Kingdom of Great Britain and of Soviet Socialist Republics: 
Northern Ireland: 

W. G. HAYTER. V. KUZNETSOV. 
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EXCHANGE of NOTES on TERRITORIAL WATERS 


No. 1 


Her Majesty’s Ambassador at Moscow to the Soviet Union Deputy 
Minister of Foreign Affairs 


British Embassy, 
Mr. Deputy Minister, Moscow, May 25, 1956 

I have the honour to refer to the Agreement between the Government of 
the United Kingdom of Great Britain and Northern Ireland and the Gov- 
ernment of the Union of Soviet Socialist Republics, signed this day at 
Moscow, for regulating the fishing activities of fishing boats registered in 
the ports of the United Kingdom in the waters contiguous to the Northern 
coasts of the Union of Soviet Socialist Republics and the Islands dependent 
thereon, and to inform your Excellency that it is the understanding of the 
Government of the United Kingdom that nothing in this Agreement shall 
be deemed to prejudice the claims or views of either Contracting Govern- 
ment in regard to the limits of territorial waters. 

I have the honour to suggest that the present Note and your Excellency’s 
reply thereto shall be regarded as an official expression of the points of view 
of the two Governments on this matter. 

W. G. HAYTER. 


No. 2 


The Soviet Union Deputy Minister of Foreign Affairs to Her Majesty’s 
Ambassador at Moscow 


(Translation) 


Mr. Ambassador, Moscow, May 25, 1956. 

Taking into consideration the view of the British Government, expressed 
in your Excellency’s Note of to-day’s date, that no provisions contained in 
the Agreement on Fisheries signed to-day in Moscow between the Govern- 
ment of the Union of Soviet Socialist Republics and the Government of the 
United Kingdom of Great Britain and Northern Ireland shall be deemed 
to prejudice the claims or views of the Contracting Parties concerning the 
limits of territorial waters, I have the honour to remind you that the 
width of the Soviet Union’s territorial waters and the regulations govern- 
ing them were defined in the Statute concerning the Security of the State 
Frontiers of the Union of Soviet Socialist Republies of June 15, 1927. 

With this I have the honour to confirm that your Excellency’s Note and 
the present answer shall be regarded as an official expression of the points 
of view of the two Governments on this question. 

V. KUZNETSOV. 
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POSITIVE LAW AND INTERNATIONAL LAW * 


By Rosrrto Aco 
Professor of International Law, University of Rome 


1. (One of the most representative authors of modern analytical phi- 
losophy, T. D. Weldon,? has pointed out recently how he and his English 
and American colleagues have come to realize that many of the problems 
which their predecessors found insuperable arise not from something 
mysterious or inexplicable in the world around them, but from the pe- 
culiarities of the language with which we try to describe the world itself. 
This Oxford philosopher remarks that many errors in political doctrine and 
in various branches of philosophy are caused by ‘‘earelessness over the 
implications of language.’’ This carelessness, he goes on to say, is often 
due to the mistaken idea that words, and especially the words that nor- 
mally recur in discussions on matters of political doctrine, have an in- 
trinsic and essential meaning of their own, more or less in the same way as 
children have parents. But in fact words only have a use: to know 
their meaning is to know how to use them correctly ‘‘in such a way 
as to be generally intelligible, in ordinary and technical discourse.’’ 

This obvious and time-honored truth? may be usefully repeated in the 
field of law as well as in that of politics or philosophy; care over language 
is no greater in the former than it should be in the latter. It is easily 
forgotten that words have no meaning of their own, endowed with an 
objective existence which one has only to specify in order to ensure exact 
understanding; that they only have the meaning which is conferred on 

* Translation by Miss Judith A. Hammond of the article, ‘‘Diritto Positivo e Diritto 
Internazionale,’’ in Vol. I, of Studi in Onore di Tomaso Perassi. It appears in German 
in Vol. 6 of the Archiv des V6lkerrechts, No. 3 (August, 1957), at pp. 257-307. 

1T. D. Weldon, The Vocabulary of Politics. An Enquiry into the Use and Abuse 
of Language in the Making of Political Theories 9 ff. (London, 1953). 

2 Another philosopher of the same school, L. 8. Stebbing, Logic in Practice 51 if. (4th 
ed., London, 1954), recalls how Aristotle first noted that words are only sounds to 
which a meaning is conventionally attributed. And yet, she observes, it is important 
to stress this ‘‘conventional element,’’ because there is a tendency to forget it, and 
therefore not be sufficiently aware of the fact that meaning does not belong to the 
verbal sign as such, but only ‘‘to the sign as used.’’ The author then gives a series of 
typical examples, both political and economic, of the confusion in thought caused in 
discussions by those taking part using the same word and giving it different meanings, 
often without warning. 

In Italy Bobbio, ‘‘Scienza del diritto e analisi del linguaggio,’’ in 1950 Riv. trim. 
di dir. e proc. civile 342 ff., and Scarpelli, Filosofia analitica e giurisprudenza 9 f. 
(Milan, 1953), have pointed out the importance for legal science of this analysis of 
language carried out by analytical philosophy, founded as it is on the desire to control 
the use of language more strictly in order to introduce more exactitude into speech and 
to avoid ambiguities and misunderstandings. 
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them by use; and that therefore one must use them with the greatest care 
if the meaning one wishes to convey is to be correctly understood. Words 
are often not used in their sense which, being correspondent to the original 
etymological meaning of the word or, more especially, to the traditional and 
common use of it, is in fact more correct, because more apt to facilitate 
understanding and avoid ambiguity. So it often happens that discussions 
are falsified because different authors make use of the same term but give 
it different meanings, or on the other hand because they use different terms 
to mean the same thing. Further complications arise when an author uses 
the same word with different meanings without being aware of it, or at any 
rate without warning his reader. In all these cases the utility of scientific 
dialogue and of the confrontation of ideas is considerably compromised. 

It seems appropriate to recall this before beginning a paper on the 
subject of positive law and international law, not only because, if these 
expressions are not clearly understood, it is vain to embark on an examina- 
tion of the question, but also and more particularly because ambiguity of 
language is certainly at the root of some of the disputes which have de- 
veloped and are still developing on the subject, and the ambiguity which 
has unfortunately crept into the use of certain terms is undoubtedly not 
one of the least considerable reasons for the difficulties which many con- 
tinue to meet in discussing the subject with which this paper is concerned. 

2.\According to legal historians the term ‘‘ jus positivum’’ is probably 
of mediaeval origin. In a passage of the Summa decretalium by the 
Bolognese Canonist, Damaso, published between 1210 and 1215, Kantoro- 
wiez came across an early definition of ‘‘jus positivum” as ‘‘expositum ab 
homine.” © ) Kuttner found the same term used by a number of mediaeval 
authors prior to Damaso, amongst whom is Abelard, whose definition of 
“positive” law he quotes as “quod ab hominibus institutum.’’* Basing 
himself on these texts he comes to the conclusion that the Canonists of the 
Middle Ages used the words “‘jus positivum’’ to make a distinction be- 
tween natural law and “toutes les lois dont Vorigine remonte à un acte 
législatif, comme par exemple les commandements que Dieu donna au 
peuple juif par la bouche de Moise, ou les lois civiles et les ‘canones’.’’§ 

Keeping close to the mediaeval Canonist tradition and basing itself di- 
rectly on the etymology of the word, the internationalist doctrine of the 
17th and 18th centuries always understood positive law to be that part of 
law which is laid down by exterior creative bodies set up for that purpose’ 

8 The passage from Damaso, quoted by Kantorowicz, is the following: ‘‘Juris autem 
species sunt duae. Est enim jus naturale, quod natura animalia docuit.... Est 
etiam jus positivum sive expositum (lies: positum?) ab homine, ut sunt leges seculares 
et constitutiones ecclesiasticae.’’ V. Kantorowiez, ‘‘Das Principium decretalium des 
Johannes de Deo,’’ n. in 12 Zeitschrift der Savigny-Stiftung f. Rechtsgeschichte (Kan. 
Abt.) 440 and f. (1922); and Damasus, n., 16 ibid. 832 (1927). 

4 St. Kuttner, ‘‘Sur les origines du terme droit positif,’’? in 15 Revue hist. du droit 


frangais et étranger (4 Sér.) 730 (1936). The definition quoted is given by Abelard 
in his dialogue Inter Philosophum, Judaeum et Christianum: ‘‘Jus quippe aliud natu- 


rale, aliud positivum dicitur. Naturale quidem jus est... . Positivae autem justitiae 
quod ab hominibus institutum, ad utilitatem scil. vel honestatem tutius muniendam, aut 
sola consuetudine aut seripti nititur auctoritate. ...’? 


5 Ibid. 728. 
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Pointing out the identity of the terms ‘‘lex positiva” and “jus positum” 
mentioned by Connan in his Commentaria iuris civilis; Suárez defined 
positive law as: 


illam legam vocari positivam, quae non est innata cum natura, vel 
gratia, sed ultra illas ab aliquo principio extrinseco habente potestatem 
posita est. 


And he added: ‘‘inde enim positiva dicta est, quasi addita naturali legi, 
non ex illa necessario maan T however, Grotius did not use the 
term “jus positivum”? but “‘jus voluntarium’? T it is only because, having 
been inspired by the same Aristotelian source as Suárez and in agreement 
with him, he saw in the ‘‘positing’’ of a law an act not only of intelligence 
but also necessarily of will.) Later on Rachel uses the term ‘‘jus posi- 
tivum” as a synonym for those words he uses more frequently: ‘‘jus 
legitimum” of Aristotelian origin and especially “‘jus arbitrarium.” By 
the last he means to stress both the origin of this part of law ‘‘a legis- 
latorum libera voluntate,” and particularly in the case of international 
law, “ʻa pasciscentium vel contrahentium libera voluntate,’’ and its discre- 
tional nature and its being inspired by a practical criterion of social utility 
rather than the protection of a higher moral requirement.® ere this the 
use of the term ‘‘positive law’’ to indicate law which is created by an act of 
will became widespread; and those who continued the Grotian tradition 
in the 18th century, from Christian Wolff to Emer de Vattel and George 
Frederick de Martens, were agreed that ‘‘positive international law’’ 
within the body of law in force in international society is that part of law 
which is laid down by the tacit and expressed consent of the different 
states.” | 


8 F. Suárez, Tractatus de legibus ac Deo legislatore, Conimbricae, 1612, phot. repr. in 
The Classics of International Law. Selections from three works of Francisco Suárez 
(Washington, 1944), lib. I, cap. III, 13, p. 18. In the following paragraph 14 Suárez 
then divides ‘‘lex positiva’? into ‘‘divina’’ and ‘‘humana,’’ according to the Canonist 
tradition, deducing the distinction ‘‘a proximo principio unde manat.’’ 

7H. Grotii, De jure belli ac pacis libri tres (ed. Amstelaedami, MDCCXX), Prolego- 
mena, 12, p. X and ff.; 15, pp. XII and ff.; and lib. I, cap. I, XIV & XV, p. 17 and f. 
“Jus voluntarium?’ differs from ‘‘ jus naturale’’ by its origin, and is divided by Grotius, 
too, into ‘‘ Divinum’? and ‘‘Humanum.’’ Leibnitz also speaks of a ‘‘jus voluntarium’? 
as distinct from natural law, and ‘‘receptum moribus vel a superiore constitutum’’; 
see Leibnitz, Codex Juris Gentium Diplomaticus (Hannoverae, MDCXCIII), Praefatio 
ad Lectorem, p. 8. 

88. Rachelii, De jure naturae et gentium dissertationes, Kiloni, MDCLXXVI, phot. 
repr. in The Classies of International Law (ed. by L. v. Bar, Washington, 1916), diss. 
prima, II-III, p. 2 and f.; VIII-IX, p. 5 and f., LVIII, p. 55; diss. altera, I-V, pp. 
233 and ff.; XCII, p. 308; ete. 

9 According to Wolff, Jus gentium methodo scientifica pertractatum, ed. ace., Franco- 
furti et Lispiae, MDCCLXIV, phot. repr. in The Classics of International Law (ed. O. 
Nippold, Oxford, 1934), Prolegomena, § 25, pp. 8 and ff., ‘‘Jus gentium positivum 
dicitur quod a voluntate Gentium ortum trahit.’’? This voluntary law differs from ‘‘ jus 
gentium necessarium,’’ ‘‘internum,’’ ‘‘naturale,’? on which it is based (see also 
Wolff, Institutiones juris naturae et gentium, Venetiis, MDCCXCII, pars quarta, cap. 
I, $$ 1089-1090, p. 374 and ff.) and it includes law which originates in the presumed 
(jus voluntarium), expressed (jus pactitium) or tacit consent (jus consuetudinarium) 
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(re is also well known that the writers of this school and many others who 
follow them throughout the 19th century, do not consider that the law 
of the society of states differs in composition from that of the separate 
national societies; both are made up partly _of natural law and partly of 
positive or voluntary law," this last being able to be created by the tacit or 
express consent of the erent ‘‘Gentes’’ no less than by the unilateral 
will of an internal legislator. In other words, this dualistic composition 


of states. The tripartition of consent used by Wolff is the one already indicated by 
Rachel, De jure naturae, op. cit., diss. altera, X, pp. 242 and ff., who had distinguished 
between the ‘‘commune’’ and the ‘‘proprium’’ (particulare) in the ‘‘jus gentium?’ 
(arbitrarium). For Wolff too ‘‘jus voluntarium’’ is common on the basis of the pre- 
sumption that ‘‘mazima pro voluntate omnium gentium habendum erat, quod maiori 
eorum parti visum fuerit’? (Jus gentium, op. cit. § 20, p. 7), while both ‘‘ jus pactitium?’’ 
and ‘‘jus consuetudinarium’’ are ‘‘jus particulare”? (§§ 23 & 24, p. 8). Giuliano, ‘‘ La 
comunità internazionale e il diritto,’? in Pubblicazioni della S. I. O. J., Studi, III 
(Padua, 1950), pp. 35, 61, going back partly to points made by von Ompteda and 
Nippold, observes that Wolff’s ‘‘jus gentium voluntarium’’ is ‘‘voluntarium’’ only 
by virtue of the imaginary ‘‘ Civitas Maxima’’ with a Rector at its head who is endowed 
with the power of laying down laws, and that it is therefore voluntary only in name. 
This objection can be allowed if it is understood that Wolff includes under voluntary 
law a law which would be defined today as non-voluntary; and it would also stand for 
Wolff’s ‘‘jus consuetudinarium’’ and for the ‘‘ jus voluntarium’? of Grotius and those 
17th, 18th and 19th-century authors who base customary law on the consent of states. 
Giuliano maintains (p. 27) that the ‘‘consensus’’ would not have been understood by 
the whole of classical doctrine to be a manifestation of will so much as a manifestation 
of psychological feeling, the ‘‘common sentiment’’ of the peoples. Put in these words, 
however, the assertion needs some reservations, no less than the parallel affirmation (pp. 
19, 35) which is that in Wolff and in Vattel, the Jus naturae would no longer fulfill a 
precise function within the scientific construction of the international order. However, 
the interesting thing for us is that Wolff qualifies ‘‘jus voluntarium’’ as ‘‘positive’’ only 
insofar as he ean show it to be voluntary in some way, by making it derive from the 
presumed consent of states. 

The division of law adopted by Vattel is identical with that of Wolff; see Vattel, Le 
Droit des gens ou principes de la loi naturelle appliquée à la conduite et aux affaires des 
Souverains (nouv. éd. par P. Pradier-Fodéré), Tome I (Paris, 1863), Préliminaires, 
$ 27, pp. 105 and f. For C. F. De Martens, Précis du droit des gens moderne de l’Europe 
(2ème éd. par Ch. Vergé), Tome premier (Paris, 1864), Introduction, §§ 5, 6, p. 44 
and ff., the ‘‘droit des gens positif et particulier’’ rests on tacit or recognized conven- 
tions or on simple customs, but is’ distinguished from the ‘‘droit des nations naturel, 
universel et nécessaire.’?’ 

10 See for example Kliiber, Droit des gens moderne de l’Europe 1 and f. (nouv. éd., 
Paris, 1861), for ‘‘Ce droit (des Nations) est naturel, en tant qu’il dérive de la 
nature même des relations qui subsistent entre les États, positif lorsqu’il est fondé sur 
des conventions expresses ou tacites.’’ The adjective ‘‘positive’’ is used similarly in 
the thought of the 19th century to indicate the particular part of international law in 
force which is produced by the consent of states, as opposed to that part for which the 
adjective ‘natural’? or ‘‘neecessary’’ is reserved. See Manning, Commentaries on the 
Law of Nations 66 (new ed. by S. Amos, London, 1875); Sir Robert Phillimore, 1 
Commentaries upon International Law (3rd ed., London, 1879), e. IIT, XXII, p. 15; 
Travers Twiss, 1 Le droit des gens ou des nations (nouv. éd. rev., Paris, 1887), Ch. VI, 
p. 134 (this author uses ‘‘positif’’ and ‘‘établi’’ as synonyms); Fiore, 1 Trattato di 
diritto internazionale pubblico (4th corr. ed., Turin, 1904), eap. II, pp. 115 and f. 
(Fiore defines positive law as ‘‘jus positum’’); 1 Ferguson, Manual of International 
Law 63 (London, 1884); Bonfils-Fauchille, 1 Traité de droit international publie (8th 
ed. rev.), Pt. I, 22 (Paris, 1922). 
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is held to be typieal of the law in force in both types of society, and in 
both it is positive law which depends for its existence on natural law, be- 
cause it is a norm of natural law which confers the power to set up ob- 
ligatory norms on the will of the national legislator on the one hand, and 
on the consent of the states on the other. 
3..One cannot say that the substantial unity of the idea of international 
law in the thought of the 18th and 19th centuries was impaired because a 
different attitude towards the problem of the relationship between positive 
and international law was taken by the school which denied the existence pe p > 
of a ‘‘positive’’ part of international law and saw this as composed en- 
tirely of ‘‘jus naturale.’? The idea of positive law followed by this school 
did not differ in fact from that of Suárez and Grotius in substance but 
only perhaps in scope... For Pufendorf‘‘jus positivum’’ meant still and 
more than ever law laid down by voluntary acts; furthermore, under the 
influence of Hobbesian * ideas, he regarded as a voluntary act capable of 
creating positive law only the emanation of a precept from a superior 
legislator, and not an agreement between different sovereign states..? It 
follows that Suárez’ and Grotius’ dual idea of natural law-positive law, | 
admitted by Pufendorf in the case of national law, was denied by him in, 
that of the law of the society of nations, which he held only to be natural | 
law. } l 
If positive law thus came to be excluded from the field of international 
law, it is due to the fact—the consequences of which will not fail to be 
felt in later thought—that the scope of the concept of positive law had 
become narrower. į But this did not prevent Pufendorf’s thought from re- 
sembling that of those predecessors whom he contradicted. For him as for 


— 


11 T. Hobbes in Leviathan (London, 1651, re-ed. by M. Oakeshott, Oxford), Part 2, 
Ch, 26, 7, p. 186, bad divided laws into natural and positive, defining the latter as 
‘those which ... have been made laws by the will of those that have had the sovercign 
power over others.’? 

12S, Pufendorfii, De jure naturae et gentium libri octo (ed. ult. Amstelodami, 
MDCLAXXVIII), phot. repr. in The Classics of International Law (ed. W. Simons, 
Oxford, 1934), lib, I, cap. VI, § 18, p. 77: ‘‘lex ... dividitur in naturalem et positivam 
... haec est... quae ab solo legislatoris arbitrio proficiscitur.’’ After this the 
author goes on to deny ‘‘positivum aliquod jus gentium, a superiore profecto.’’ 
Hobbes’ and Pufendorf’s ideas on the exclusion of the existence of a ‘‘jus gentium 
positivum’’ are shared by various writers: see C. Thomasii, Fundamenta juris naturae 
et gentium ex sensu communi deducta (Halae et Lipsiae, MDCCXIITI), lib. I, e V. 
$$ XXIX-XXXIV, p. 108 f., §§ LXV-LXXVIII, p. 115 f.; J. W. Textoris, Synopsis 
juris gentium (Basileae, MDCLXXX), phot. repr. in The Classics of International Law 
(ed. L. v. Bar, Washington, 1916), cap. II, 4-6, p. 9; J. Barbeyrac, in the notes on the 
translation of Le droit de la guerre et de la paix par Hugues Grotius, tome premier 
(Basle, MDCCLXVIII), p. 56, n. 3; and also substantially T. Rutherforth, Institutes 
of Natural Law (Cambridge, MDCCLIV-LVI), Vol. First, Ch. I, V, p. 8; Vol. Second, 
Ch, IX, I, pp. 462 ff. 

18 With this conclusion Pufendorf and his followers did not intend to deny the legal 
character of international law as Giuliano has quite rightly pointed out in La comunità 
internazionale, op. cit., pp. 33 f., 75 f., showing that for these writers ‘‘jus positivum’? 
was only a kind, an aspect, a form of law. Therefore if the norms followed in rela- 
tions between states were norms jus naturale, this only meant that they were norms of 
another type of law, but still of law. 
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them it was the fact that law comes from determined and pre-established ex- 
trinsic creative factors which confer a positive character upon it: positive 
law is therefore always, and even more especially, ‘‘jus pee 
And so to conelude, traditional thought, in spite of its different at- 
titudes, never gives up the basic idea that the adjective ‘‘positive’’ joined 
to the noun ‘‘law’’ stands to indicate the particular way in which the 
existence of the law so qualified came about historically. And this thought 
always sees positive law as being necessarily limited to only one part of 
that law which it considers as being endowed with obligatory force: a part 
which can even annul itself altogether, as in international law according to 
Pufendorf and his followers, but which can never extend to include the 
whole of the law in force in a given legal system. 
d 4. If with the passing of time so-called legal positivism opposed the tradi- 
tional doctrine, it was because the new school of thought, whi arreled. 
with the possibility of considering any principle of jus naturale as law or, 
at any rate, deduced by reason, came to see positive law as the only ‘‘true’’ 
law and therefore the one legitimate object of study for legal science,?* 
It is from this attitude that the positivist doctrine of law took its name. 
The idea that it is derived from the philosophical school of the same name 
is not correct, and it even expressly denied any link with that school. 


14 ‘The matter of jurisprudence is positive law’’: with these words Austin begins 
his treatment of the subject. Austin, Lectures on Jurisprudence or the Philosophy of 
Positive Law (abr. by R. Campbell, thirteenth impr., London, 1920), part I, sec. I, in- 
troductory, p. 5. ‘‘Hin... nicht positives oder Naturrecht ... kein Erkenntnisobjekt 
der Rechtswissenschaft, weil juristisch überhaupt gar kein Recht ist,’?? Bergbohm offers 
on his side. Jurisprudenz und Reehtsphilosophie, Bd. I (Leipzig, 1892), p. 549. Later 
on Carré de Malberg, ‘‘ Réflexions tres simples sur objet de la science juridique,’’ in 
Recueil d’études sur les sources de droit en l’honneur François Gény, I (Paris, 
1937), pp. 201 and ff., will confirm that: ‘‘la science juridique se trouve toujours 
ramenée à ne connaître que du droit positif ... elle répugne à 1’idée du droit ineréé, 
c’est-à-dire non édicté—ou tout au moins estampillé—par une autorité attitrée, tout 
comme Ja nature a horreur du vide.’’ 

15 To clarify the meaning of the term ‘‘ positive’? Bergbohm, in Jurisprudenz, op. cit. 
51, in a note observes: ‘‘Mit dem ‘Positivismus’ und der positiven Philosophie Aug. 
Comtes ... hat dieser Terminus natiirlich nichts zu thun.’’? He is decidedly opposed 
to those philosophers’ ideas on law (see also p. 311). In spite of this some authors 
hold that there remains some link of derivation between legal and philosophical posi- 
tivism. Morgenthau in ‘‘Positivism, Functionalism and International Law,’’ 34 
A.J.I.L. 261 (1940), after having pointed out that positivist philosophy ‘‘restricts the 
object of scientific knowledge to matters that can be verified by observation, and thus 
excludes from its domain all matters of an a priori, metaphysical nature,’’ goes on to 
say that legal positivism transfers this restriction into the sphere of law. The fact that 
legal positivism turns its attention not to all possible manifestations of law, but, as the 
same writer points out, only ‘‘to the legal rules enacted by the state, and excludes all 
law whose existence cannot be traced to the statute books or the decisions of the courts’’ 
is certainly not the result of an application of the experimental principle put forward 
by the positivist philosophy, to which it is obviously opposed (and Morgenthau recog- 
nizes this on p. 269). It is rather a consequence of the influence of a priori principles 
of different schools of philosophy, some of which preceded the positivist school. 

These same points can be of value in respect to the assertion of Del Vecchio in Dispute 
e Conclusioni sul Diritto Naturale 7 and f. (2nd ed., Rome, 1953), that Bergbohm’s 
identification of law with positive law is a consequence of the ‘‘ prejudice’’ on the part of 
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However, the idea of positive law held by the positivists is not really 
different from that of traditional thought, and it is, like the latter, clearly 
bound up with the way in which law comes into existence. It is rather 
thanks to the positivist doctrine, often more careful than the earlier one 
in defining its conceptions, that a more precise definition was sought for 
this old idea. Positive law is, for the positivists as well, law which is laid 
down (gesetzt), and the character of positivity is always conferred on the 
legal norm by its being derived from some creative act which actually 
came into being, thus being historically perceptible. ‘‘Positives Recht 
sein und auf einem geschichtlichen Wege ins Dasein als verbindliche Regel 
gesetzt sein, ist schlechthin ein und dasselbe,’’ says the strictest theoretician 
of positivism, Karl Bergbohm.** The meaning of this ‘‘historical’’ bc- 


positivist philosophy, whereby the only knowable reality is that of the senses. The same 
writer (Sulla positività come carattere del diritto, Modena, 1911) had, however, be.u 
obliged to point out how philosophers of other schools had come close to the idea of this 
identification: Vanni had made this point before him, while criticizing Petrone in ‘‘La 
filosofia del diritto in Germania e la ricerea positiva. Nota eritica,’’ in 22 Riv. it. per 
le scienze giuridiche 80 and f., 92 and f. (1896), with particular reference to Lasson. 
However, it is Hegel himself who asserts in Grundlinien der Philosophie des Rechts 
(hrgb. E. Gans, 2d ed., Berlin, 1940), Einleitung, § 3, p. 24 and f.: ‘‘Das Recht ist 
positiv überhaupt . . . und diese gesetzliche Autorität ist das Prinzip fiir die Kenntnis 
desselben, die positive Rechtswissenschaft.’’ It is interesting to note that, follow- 
ing this tradition, the representative of the most modern German neo-idealistic 
movement, Binder (Grundlegung zur Rechtsphilosophie) will repeat almost a century 
later (the work came out in 1935) that positive law and only positive law is law, and 
that its validity and force rest on the ‘‘identity of its existence and of its being laid 
down. ’? 

The neeessity of avoiding confusion between juridical positivism ‘‘consistant a 
n’admettre le droit que sous sa forme positive,’’ and philosophical positivism has been 
strongly affirmed by Gény in ‘‘La notion du droit en France,’’ Archives de Philosophie 
du Droit et de Sociologie juridique, prem. année, 1931, p. 26, note 1. Waline agreca 
with this affirmation, for the most part, in ‘‘Positivisme philosophique, juridique ct 
sociologique,’? Mélanges R. Carré de Malberg 519 and ff. (Paris, 1933). If this 
writer recognizes the existence of a link between positivism in philosophy and posi- 
tivism in law (which he divided again into ‘‘legal positivism’’ and ‘‘sociological posi- 
tivism’’), it is only in the sense that, in his opinion, a follower of philosophical posi- 
tivism could not admit the existence of a natural law. 

16 K. Bergbohm, Jurisprudenz und Rechtsphilosophic 546. See also the note on p. 
52: ‘Alles Recht ist positiv, alles Recht ist ‘gesetzt,’ und nur positives Recht ist 
Recht.’? In German terminology the identification of positive law with ‘‘gesetzt’’ 
law had already been made by Hegel, Grundlinien, op. eit., dritter Teil, § 211, p. 265, and 
it will be found again in more recent authors like Stammler who, in Theorie der 
Rechtswissenschaft (Halle, 1911), II, p. 3, translates the Latin word ‘‘positivum’’ as the 
German ‘‘gesetzt.’’? For Lasson, System der Rechtsphilosophie (Berlin, 1882), § 25, 
p. 231, law is ‘‘eine dusserliche Ordnung mit dem Charakter des Fixirten’’ and in this 
sense it is ‘‘ positives Recht.’’ In English thought, Austin, Lectures, op. cit., part I. 
sec. I, lec. V, p. 60, justifies the term ‘‘positive law’’ by the fact that it is a question 
of Jaw ‘‘set by men.’? Among the Italian philosophers of law of the same period a 
positivist like Vanni, Lezioni di filosofia del diritto (race. per O. Petrone, Rome, 1900- 
01), lit, p. 96, defines law as ‘‘norma in civitate posita’’; and an author, who is a 
critic of German positivism and defends the theoretical legitimacy of natural law, like 
Petrone, ‘‘Contributo all’ analisi dei earatteri differenziali del diritto,’’ in 22 Riv. it. 
per le scienze giuridiche 340 (1896), considers positive law to be law ‘‘storicamente 
avvenuto e divenuto,’’? as opposed to natural law ‘‘meremente ideale e potenziale’’; 
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ginning is further outlined by him. In order that a norm of positive law 
may exist, a juridical nature must have been conferred on it by a ‘‘com- 
petent’’ body of legal production, through a proper procedure which is 
externally recognizable and belongs therefore to history, thus constituting a 
‘formal source’’ for the norm in question." 

In the positivist doctrine the same thing happened, therefore, as we have 
just seen came about in traditional thought: that is, a further limitation of 
the meaning of ‘‘positive law,’’ which, however, now was identified with 
the idea of law itself. Not only was it stated that law created by formal 
sources is the only true law, but all those acts which are not direct or in- 
direct manifestations of the will of the state are excluded from the category 
of ‘‘formal sources’’ of positive law, for only the state has the power to lay 
down legal norms. This limiting conception just described is shown in 
English doctrine, where the ideas of Hobbes, previously mentioned, were 
brought into line with strict positivism by Austin and the followers of 
his school. They only recognized as law those laws which are laid down 
directly by a political superior or are at any rate the results of his will.18 
The same conception found even more favorable conditions in Germanic 
doctrine where it was particularly aided by the Hegelian idea of the state.?® 


and in the continuation of the same study he identifies the objectivity of law with its 
‘‘ determinazione esteriore e positiva’? and sees in the Décis, the Satzung, the laying 
down of law, its truly distinctive character, its ‘‘forma essenziale’’ and the ‘‘vero 
fondamento’? of its existence. 

17 Jurisprudenz u. Rechtsphilosophie 549. See also by Bergbohm, Staatsvertrage 
und Gesetze als Quellen des Vélkerrechts 40 and f. (Dorpat, 1877): ‘‘Ein Recht ist 
positiv, im Gegensatz zu einem bloss gedachten .. . wenn und soweit er der ‘erklärte 
Rechtswille einer Rechtsquelle ist? ... nur die Erklärung ... durch den competenten 
rechtsbildenden Willen macht es zum positiv geltenden.’’ Here the link with Hegel is 
clear. Hegel, having stated that law is positive inasmuch as it is ‘fin seinem ob- ` 
jektiven Dasein gesetzt,’’ points out that ‘‘die positive Rechtswissenschaft ist isofern 
eine historische Wissenschaft, welche die Autorität zu ihrem Prinzip hat.’’ (Grund- 
linien, op. cit., dritter Absch., § 212, p. 268 and ff.) Besides the numerous writers quoted 
by Bergbohm (p. 41, n. 2), Nippold is also in agreement, Der vélkerrechtliche Vertrag 
18 (Bern, 1894): ‘‘Wir verstehen also unter Recht, positivem Recht ... den Inbegriif 
derjenigen Normen, die thatsachliche Geltung haben, weil sie die erklirte Wille der 
rechtsschaffenden Autorität sind.’’ Later on, Somló, Juristische Grundlehre 87 (Leipzig, 
1917), defined law, which he identified with positive law, thus: ‘‘Das Recht ist eine 
Norm, die einer bestimmt gearteten Quelle entstimmt.’’ In the Italian positivist doc- 
trine Vanni, Lezioni, op. cit. 96, speaks of the positive norm as ‘‘thought and willed by 
certain minds and established externally in a fixed form.’’ 

18 J. Austin, Lectures, op. cit., Pt. I, sec. I, lec. VI, p. 60: ‘‘Every positive law, or 
every law simply and strictly so called, is set by sovereign power, or a sovereign body 
of persons, to a member or members of the independent political society wherein that 
person or body is sovereign or supreme.’’ Similarly Holland, The Elements of Juris- 
prudence, Ch. IV, p. 41 (10th ed., Oxford, 1906): ‘‘A Law, in the sense in which that 
term is employed in Jurisprudence, is enforced by a sovereign political authority. ... 
In order to emphasise the fact that laws, in the strict sense of the term, are thus au- 
thoritatively imposed, they are described as ‘positive’ laws.’’ 

19 Since the state is for Hegel (Grundlinien, op. cit., dritter Absch., § 257, p. 305) the 
tí Wirklichkeit der sittlichen Idee,’’ law cannot but depend on the state and have its 
reality in the state. Consequently ($$ 211-212, p. 265 and ff.) he identifies ‘‘ was 
Recht ist und gilt’? with ‘‘das Gesetz’’ and affirms that ‘‘hat-nur als Recht Verbind- 
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The idea which reduced legal positivism itself to a mere state voluntarism 
was widely accepted; and the myth of the will of the state as the only 
origin of law was created.2? This myth becomes rooted deeply in tue 
thought of various countries and its harmful consequences are felt par- 
ticularly—if certainly not exclusively—when it comes to understanding the 
international legal system. Now once having accepted the positivist 
assumption of the identity of law and positive law, to make use of a solu- 
tion like Pufendorf’s, which denied the existence of a positive interna- 
tional law, would be purely and simply to deny the existence of any interna- 
tional law at all. This is precisely what some authors do when the 
relegate this ‘‘law’’ to the field of moral or of ‘‘rational’’ law, of mere 
usage or of so-called ‘‘international relations,’’ ete. Most of them, not 


lichkeit was Gesetz ist.’? He therefore must conclude that even in relations between 
sovereign states law does not have its ‘‘ Wirklichkeit’? in a general will ‘‘zur Macht 
über sie konstituirten,’’ but in their own particular will ($ 333, p. 419). 

20‘*Der Staat ist die einzige Quelle des Rechts,’’ Rudolph von Ihering affirms curtly 
in Der Zweck im Recht, Vol. I, 2nd ed., p. 318 (Leipzig, 1884). ‘‘Der verpflichtende 
Staatswille ist Recht.’? Georg Jellinek states for his part Die rechtliche Natur der 
Staatenvertriige (Wien, 1880), p. 6. The entire dependence of law on the state has 
also been asserted briefly by Lasson, System, op. cit. 412; by Nippold, Des vélkerr. 
Vertrag, op. cit. 18 and f., and later by Holder, ‘‘Das positive Recht als Staatswille,’’ 
in 23 Arch. f. Off. Recht (1908), and Somló, Juristische Grundlehre 330, for whom 
‘‘die Quelle, aus der das Recht fliesst, letzten Endes die Rechtsmacht des betreffienden 
Staatswesens selbst ist.’’? At the beginning Kelsen, too, in Hauptprobleme des Staats- 
rechtslehre 97 and fi. (Tübingen, 1911), adopted the principle that objective law i: 
the will of the state and that (p. 101) ‘‘alles Recht . . . soferne es Recht ist, Wille des 
Staates secin muss.’’ 

Under the influence of German legal thought the idea of the dependence of law on the 
state was widely accepted at the beginning of this century by theorists of both publie 
and private law. Romano names the most important of these in L’ordinamento 
giuridico. Studi sul concetto, le fonti e i caratteri del diritto, Pt. I (Pisa, 1917), p. 
96, note 1, at the beginning of a criticism of the concept indicated here. This criticism 
is approved and confirmed successively by Orlando, ‘‘Recenti indirizzi circa i rapporti 
fra Diritto e Stato,’’ in Riv. di dir. pubblico, 1926, first part, p. 273 and ff. Also on 
this point see Del Vecchio’s criticism in ‘‘Sulla statualita del diritto,’’ Riv. int. di fil. 
del diritto, anno IX, fase. 1, 1929, p. 3 and ff. Among modern writers ‘‘statualita’’ 
is considered to be a necessary feature of the legal system by Carnelutti, Teoria gene- 
rale del diritto 75 (Rome, 1951, 3rd rev. ed.). However, the writer explains that by this 
formula he means the principle of systematization or completeness, and that ‘‘statualitd 
should not be understood to mean that the state is its source, as many in fact do under- 
stand it.’’ 

In France the theory which makes all law depend on the state was less well received. 
Of the more recent writers the most determined representative of this school of thought 
is Carré de Malberg, Contribution à la théorie de l’État. Gény also recognizes the 
same idea in substance, although much less dogmatically and with some reservations. 
Gény, Science et Technique en Droit privé positif, I, pp. 55 and f., 63 (Paris, 1914): ‘‘Le 
droit positif ne s’établit que grâce à une société fortement organisée et renfermant en 
elle-même un pouvoir capable de préciser et d’imposer, par des moyens adéquats, lcs 
régles qui en forment le contenu nécessaire’’; the only ‘‘droit positif dont nous puissions 
avec fruit serrer de près la notion’’ is law which is ‘‘constituté dans et par 1’Etat.’’ 

21 According to Austin, Lectures, op. cit., Pt. I, sec. I, lee. V, pp. 65, 74 and f.; lec. 
VI, p. 85, the rules generally known as ‘‘international law’’ are of ‘‘ positive in- 
ternational morality,’’? and of ‘‘international morality’’ according to Pomeroy, Lec- 
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wishing to deny the existence of international law and yet wanting to 
maintain the idea that all law has its origin in the state, sometimes make 
ingenious, but inevitably vain, attempts to reconcile two obviously irrecon- 
cilable elements. This is, however, not the place to consider these attempts, 
which are already too well known. 

5. The aspects of positivist thought which I would like to clarify here 
are different. | Once having affirmed and defined the traditional idea of 
positive law, as’ we have already seen, this doctrine asserted at the same 
time that ‘‘positive’’ law is also the only law ‘‘in force.’’ The innovation 
introduced by legal positivism did not therefore consist of a revision of 
the idea of positive law but of the reduction of all law to positive law. It 
meant the exclusion of any juridical norm, which had not been laid down 
in an externally recognizable manner by a formal source, from an his- 
torically existing legal system, and from having obligatory force. ‘‘Posi- 
tive law” thus became a term applicable to all existing law, to any form 
of law which has been so created in history, as opposed to all forms of 
abstract and ideal law, or law created only by thonght) Besides positive 
law and positive legal norms ‘‘positive legal order’’ wag now spoken of to 
stress this idea that a system of law in force is always made up exclusively 
of norms ‘‘set’’ by certain creative bodies; it is the same in the case of 
‘*nositive legal science’’ which was so called in order to reassert the prin- 
ciple that legal science can only have positive law as its exclusive object 
of study.”? 

The most important consequence of the adoption of this outlook was 
that ‘‘legal character’’ was necessarily destined to become, for the posi- 


tures on International Law in Time of Peace, $ 28, p. 23 and ff. (ed. by Woolsey, 
Boston and New York, 1886). For Wheaton, Eléments du droit international, Pt. I, Ch. 
1, § 10, p. 22 (2d ed., I, Leipzig, 1852), ‘‘entre les nations il n’y a qu’une obligation 
morale résultant de la raison’’ and it is only in a metaphorical sense that international 
law can be called law. Stephen, International Law and International Relations, In- 
troduction, IV f., 10 f., 45 ff. (London, 1884), is convinced that relations between 
states are always non-legal; according to Lasson, Prinzip und Zukunft des Vélkerrechts, 
8 ff., 35 ff., 52 ff., ete. (Berlin, 1871), there are only non-legal ‘‘Staatensitte’’ in rela- 
tions between states; Hagens, Staat, Recht und Völkerrecht 34 (München, 1890), sees 
international society as a mere ‘‘Interessengemeinschaft’’ and international law is 
reduced to mere rational law, to ‘‘ein vernunftpostuliertes Recht.’’ 

In more modern thought a writer like Burckhardt, Die Organisation der Rechtsgemein- 
schaft 351 ff. (zweite neu durchges. u. ergänzte Aufl., Zürich, 1944), does not admit 
the existence of a positive international law because it is not created by manifestations 
of the will of an authority, and he reduces international law to a merely rational law. 
Also for Carnelutti (Teoria generale 75 ff.), international law is not true law because 
it lacks ‘‘that completeness which is expressed through the idea of ‘statualita’.’? 
Giuliano (La Comunità internazionale 75 and 93 f.) has called attention to the link 
between the attitude to international law taken up by writers like Carnelutti and that 
of 19th-century authors who followed the teaching of Austin. It is also interesting to 
notice the relatively similar outlook of an author like Stephen, above mentioned, and a 
modern writer like Corbett, Law and Society in the Relations of States 8 ff., 91 ff. 
(New York, 1951), for whom states now follow ‘‘patterns of practice’’ in their rela- 
tions, rather than real legal norms. 

22 E.g., Nippold (Der Vélkerr. Vertrag 2 f., 12, ete.) speaks of ‘‘positive Rechtsord- 
nung’? and, like Hegel, of ‘‘ positive Rechtswissenschaft’’ and ‘‘ positive Rechtslehre.’’ 
Later others will follow this example. 
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tivists, a merely reflected feature, deriving simply from the fact that some 
norms come from a definite origin, and that they are the product of a 
given creative process. In other words, law was not in their eyes a phe- 
nomenon which could be distinguished by certain characteristics of its 
own and for the effects it had; in the end it was only something which had 
been created by a given body in a given wa; Internally law is that which 
the state has willed, internationally it is that which several states have 
willed and established collectively. From the principle indicating that 
the distinctive character of law, of all law, is its historical derivation from 
certain pre-established ‘‘formal sources,’’ there comes logically, as a corol- 
lary, the idea that legal science has no other means of knowing the legal 
force of a norm in any given system but to ascertain whether it was ‘‘laid 
down’? historically by a ‘‘formal source’’ of that system. Thus the method 
of deducing the legal nature of the norms from their origin in given crea- 
tive factors is considered to be the only one permissible in this science. 

What is interesting is that these conclusions concerning the nature of 
“legal character,’’ and the method which legal science could use to de- 
termine it, were destined to survive the very premises of legal positivism 
with which they were so closely linked. When convictions have been ac- 
cepted for a long time in a doctrine it is easy to lose sight of their derivation 
from certain assumptions; they therefore continue to be regarded as truths, 
even when these assumptions have been discarded. 

This is exactly what did happen when, in the course of a critical revision 
of the positivist idea, the later theorists were led to realize not only the 
presence in every legal order of rules the existence of which did not seem 
to depend on the will of states, but also the certain existence of some legal 
rules which could not be proved to be the product of any definite law- 
making process. For indeed an understandable conservative instinct 
made it difficult to draw from such a realization the conclusion that it was 
necessary to put under review the notion, sanctified as it was by long 
acceptance, that the ‘‘legal character’’ of the law in force should always and 
only derive from its ‘‘having been laid down,’’ and that law is something 
which has been willed and created by a given body in a given way. And 
consequently, when legal thought realized the insufficiency of the method 
which went back to the functioning of certain productive processes in 
order to establish the existence of rules, the persistent conviction that 
‘legal character’? was a derivative quality conferred on certain rules by 
their particular historical origin, was enough to stop the recognition of 
the legitimacy of legal science using a different method from that which was 
still considered to be exclusive, according to an opinion which had al- 
ready had time to become generally accepted. This inevitably led to 
obstacles and hesitation towards recognitions and developments which 
should have followed logically. 

al we consider now in its development the school of thought which 
folloWed the positivist school, we see how long and troubled was the matur- 
ing process before we can reach the recognition not only of the presence and 
operation in every single system of law, and particularly in international 
law, of a whole series of rules which have not been laid down by a special 
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law-making procedure, but also of the fact that the ‘‘legal nature’’ of these 
laws does not constitute an anomaly and that their existence can be recog- 
nized and proved by legal science by another method but no less validly 
than the existence of the rules which can be traced back to the activity of 
a source. 

The fotindations for a criticism of legal positivism had already been 
laid to some extent by the assertions of its own more alert theorists. De- 
fining the concept of the ‘‘formal source’’ by which law must be ‘‘laid 
down’’ in order to exist as such, Bergbohm, for example, speaks of a 
“kompetente rechtbildende Macht,’’?5 almost in the same way in which, 
centuries earlier, Suárez had spoken of the ‘“‘laying down’? of positive law 
‘fab aliquo principio extrinseco habente potestatem.’? Now the ‘‘com- 
petence’”’ of the authority creating law has no sense if it is not a legal 
competence established by law; *4 if, in turn, law can only be the product 
of the law-making activity of a ‘‘competent’’ authority, there is clearly a 
vicious circle from which legal positivism cannot escape. This vicious 
circle is no less evident when, as we have seen, other writers of the same 
school say that the ‘‘laying down’’ of law must come about according to 
certain predetermined productive processes, because the determination of 
these forms and the establishment of procedures can obviously only be the 
work of law. Tomaso Perassi, in his study on the sources of international 
law, which in some ways marks the beginning of modern Italian thought on 
the subject, points out that only a ‘‘relevant legal fact,” a fact, that is, 
which is in turn taken into consideration by another rule, can be the source 
of legal norms.? The legal nature of a rule is therefore deduced, not from 
the fact which has produced it materially and historically, but from that 
other legal rule which considers this “‘fact’’ as a ‘‘source’’ of legal rules,”* 

23 Jurisprudenz, op. cit. 549. 

24°*Wann ist eine normierende ‘Macht’ eine ‘kompetente’?’’ Kelsen asks with 
reference to Bergbohm. Kelsen, Das Problem der Souveränität und die Theorie des 
Völkerrechts 89, note 1 (Tübingen, 1920). And he replies: ‘‘nur darum sind ihre 
Normen ‘positive’ Rechtsnormen, weil sie—von Rechtswegen—kompetent ist, Normen zu 
setzen!’?’ Similarly Ross, Theorie der Rechtsquellen 6 (Leipzig and Vienna, 1929), ob- 
serves, with reference to the definition of law as ‘‘l’oeuvre du pouvoir compétent’’ given 
by Gény, that ‘‘die Kompetenz keine sinnlich wahrnehmhare Tatsache, vielmehr selber 
ein normativer Begriff ist und so wiederum das Rechtsproblem voraussetz, das gelöst 
werden sollte.’? The same could be said with reference to Carré de Malberg, who 
insists, on the one hand (Contribution, op. cit. 207; Réflexions, op. cit. 203), on the 
notion of positive law as ‘‘cré6 ou déclaré par l’autorité compétente,’’ and on the other. 
(Contribution 67), denies the priority of law with regard to the state. 

25 T. Perassi, ‘‘Teoria dommatica delle fonti di norme giuridiche in diritto inter- 
nazionale,”? 11 Riv. di dir. internazionale 196 (1917). 

26 Vanni (Lezioni 126) had already based the proof of the ‘‘legal nature’? of a rule 
on the ‘‘pre-existing legal system,’’ pointing out that ‘‘una norma giuridica deve con- 
siderarsi come l’ultimo anello di una catena, i eui anelli precedenti costituiscono ap- 
punto l'ordine giuridico preesistente, il quale attribuisce ad aleuni la facoltà di stabilire 
delle norme, e per conseguenza attribuisce earattere giuridico alle norme stabilite. ?? 
And Romano, ‘‘fSui deereti legge e lo stato d’assedio in oceasione del terremoto di 
Messina e di Reggio Calabria,’? 17 Riv. di Dir. Pubb. (Pt. I) 260 and f. (1909), had 
noticed that ‘‘quando si indaga il fondamento obbligatorio di una legge, tale fonda- 
mento si rinviene in una legge precedente che stabilisce gli organi competenti ad 
emanarla ed i loro poteri.’’ 
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Since, in the process of deducing the ‘‘legal nature” of every rule from a 
formerly existing ‘‘rule on legal production,’’ one cannot go back in- 
definitely, the author concludes that a rule, ‘‘at least one,’’ must be pre- 
sumed, whose legal nature cannot be established with the same method, 
because it is that ‘‘rule on legal production’’ which concerns the first law- 
making fact beyond which it is impossible to find an earlier legal norm.” 

Following this conclusion the positivist criterion, which identified 
‘legal nature’’ with ‘‘positive nature’’ because it excluded the possibility 
of any rule that was not laid down by ‘‘a source of a given legal system” 
having a legal character, and saw that character as the mere consequence 
of this laying down, had to stand the shock of a logically inevitable but 
extraordinarily important exception. Furthermore, it was, in fact, de- 
prived of its meaning. The legal nature of any rule dependent on the 
first ‘‘norm on juridical production’’ did not now appear as a quality 
determined by the fact which gave birth to it; it was a quality which, 
directly or indirectly, was derived only from the legal nature of that first 
rule, which certainly was not the product of a source and could not there- 
fore draw its legal character from such an origin. 

Therefore it can be said that the recognition of the existence of rules in 
force which are ‘‘legal’’ but not ‘‘laid down’’ had now imposed itself in no 
uncertain manner, even if for the moment it was limited to one rule. But 
there still remained an obstacle to the admission of these rules. Once he 
had recorded the irrefutable need to recognize the existence of a norm, 
whose legal nature could not be established through the same deductive 
“‘scheme’’ on which the recognition of other rules depended,” Perassi did 
not investigate the possibility of a different method of determining the 
recognition of that particular rule. It is in fact well known that he con- 
sidered this form of determination to be impossible, at least in the ficld 
of legal science he called ‘‘dogmatic,’’ because of the single method by 
which it could formulate the judgment on the validity of any rule in a given 
system: that is, the method of deducing it from the validity of a pre- 
ceding rule which considers as a ‘‘source’’ the fact which produced the rule 
in question. Legal dogmatism must limit itself to accepting as a postulate 
the existence and legal nature of the first rule of the system,” leaving the 
explanation of it to other ‘‘branches of knowledge’’ like sociology. 

27 T. Perassi, loc. cit. 197 and ff. Romano, loc. cit. 261, having pointed out also that 
in the search for the basis of all law ‘‘we must stop at some point having reached the first 
law,’’ had, however, seen the origin of the obligatory force of this law in the ‘‘ necessity 
which determined it,’’ agreeing with his principle that necessity ‘‘is the first and 
original source of all law.’ 28 T. Perassi, loc. cit. 199. 

29*“To pose the problem of the juridical nature of this rule,’’ observes Perassi (loc. 
cit. 204 ff.), ‘fis to pose the problem of the origin of the legal system. Dogmatism 
would cease to be dogmatism, if it was capable of solving the problem.’ 

30 bid. 202 and f. According to Perassi, sociology, in its branch concerning law, has 
the task of studying ‘‘le relazioni tra ]1’ordinamento giuridico e la società di cui è la 
sovrastruttura,’’ while dogmatism aims at the scientific result ‘‘di conseguire la 
conoscenza sistematica di un ordinamento nella sua funzione di sistema di canoni di 


valutazione delle relazioni sociali’? (see Corso di istituzioni di diritto pubblico (2d cd., 
Naples, 1922), Pt. I, Introduzione alle scienze giuridiche 20 and 23). 
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Legal science was now confined within the bounds of mere ‘‘dogmaties’’ 
and forced to renounce the possibility of solving the problem of the legal 
nature of the most essential rule of the whole legal system, the knowl- 
edge of which is its essential aim.*? This latter idea can only be seen 
and explained in the light of the conviction, mentioned earlier, and now 
well established, owing to the long rule of legal positivism, that juridical 
nature was only a character conferred on certain rules by their creation 
by definite bodies and according to determined forms; and that legal 
science could only recognize those rules which had been historically and 
externally created in this way. It was precisely the persistence of this 
conviction which prevented doubt from being cast on the value and con- 
sequences of the idea that the legal force of a rule in a given system could 
only be proved by showing that it was created by a formal source of that 
system. In other words, having recognized that one rule of the legal 
system, at least, the one which is considered to be the most essential, was 
not and cannot be a rule which had been ‘‘laid down,’’ legal science was 
still not in a position to solve the contradiction between this fundamental 
recognition and the ideas on ‘‘legal character’’ which were still dominant. 
It therefore felt itself constrained to do nothing but presume the juridical 
nature of that rule as an undemonstrable truth. 

Similarly, the conviction that only norms produced by a ‘‘souree’’—or 
rather, to use Kelsen’s words, by an act that is perceptible by the senses 
and has taken place in space and in time %*—were legal and capable of 
being known by the science of law, was still the reason why the ‘‘Grund- 
norm,’’ in which the Viennese School saw the indispensable point of de- 
parture for legal production, could only be presented as a mere undemon- 
strable hypothesis of legal science.** The writers of this school pointed out 
as well that an external event could not have the quality of a legal source 
in itself and that this quality could only be conferred on it by a rule; 


31 With a variety of attitudes, which I shall not consider here, the idea of legal science 
as ‘‘dogmatic’’ and of its limitations has been criticized by the most recent Italian stu- 
dents of international law. See in this connection the ideas developed by Ziccardi, La 
costituzione dell’ordinamento internazionale 44 and ff. (Milan, 1943); Sperduti, La 
fonte suprema dell’ordinamento internazionale 114 and f, (Milan, 1946); and ‘‘Norme 
giuridiche primarie e fondamento del diritto,’’ Riv. di dir. int., 1956, fase. 1, p. 
26; Giuliano, La comunità internazionale, op. cit. 115 ff.; and this writer Scienza 
giuridica e diritto internazionale 44 f. (Milan, 1950). 

32 This expression is used in the revised and augmented French edition of the 
Reine Rechtslehre; see Kelsen, Théorie pure du droit 33 and f. (Neuchatel, 1953). 

33 The concept of the ‘‘Grundnorm’’ as being the hypothesis on which the unity of 
legal norms is based was introduced by Kelsen in ‘‘Reichsgesetz und Landesgesetz 
nach ésterreichischer Verfassung,’’ in 32 Archiv des öf. Rechtes 216 and ff. (1914). 
Therefore, as he himself recognizes in the preface to the second edition of Hauptprobleme 
der Staatsrechtslehre (Tübingen, 1923), p. XV and f., it was Verdross, ‘‘Zur Problem 
der Rechtsunterworfenheit des Gesetzgebers,’’ in Juristische Blatter (45 Jahr, 1916), 
who developed the idea of the basic rule as a constitution in the logical and legal 
sense and who presented it (p. 4) as a ‘‘ Wissenschaftshypothese’’ necessary to give 
legal science a basis on which to construct systematically the material of positive law. 
The works of Pitamic and Merkl, which followed, completed the definition of this school’s 
thought, showing the Grundnorm to be the hypothesis of legal knowledge and the basis 
of the ‘‘Stufentheorie des Rechtes’’ at the same time. 
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they concluded from this that the construction of a theory of the ‘‘dynamics 
of law” must start from one ‘‘der Rechtsordnung begriindende Ursprungs- 
norm, aus der sich das Rechtssystem ableitet,” * i.e., from a first ‘‘ Rechts- 
satz” which, unlike the others, was not ‘‘ausserlich gesetzt,” but simply 
‘‘vorausgesetat.’’*> But just because it was a question of a norm which 
had not been ‘‘laid down,’’ its existence and validity as a legal norm were 
condemned to remain a mere hypothesis, even if this hypothesis was neces- 
sary in order to consider all ‘‘positive’’ norms as legally valid and to 
interpret as law the empirical material which presents itself as such.** 
Remaining attached to the positivist idea of the necessity of every norm’s 
being produced by a source in order to have legal validity, Kelsen was 
forced to contradict himself. He had to assert, even quite recently, that 
law is always ‘‘positive’’ law—in the literal and traditional sense, since 
for Kelsen its positivity lies in the fact that it is created and annulled 
by human acts *’—while he himself has recognized that the most im- 
portant of all the norms, the one whose juridical nature conditions that 
of all the others in his opinion, is not ‘‘positive’’ because it ‘‘is not created 
in a legal procedure by a law-creating organ.” And the same fact pre- 


34 H, Kelsen, Das Problem der Souveränität 93. 

85 Thus Verdross, ‘‘ Vélkerrechtsquellen,’’ in 3 Wörterbuch des Volkerrechts und der 
Diplomatie 293 (fortges, u. hrgb. v. K. Strupp, Berlin and Leipzig, 1929). The same 
idea had already been expressed in similar terms by this writer in Die Verfassung der 
Vélkerrechtsgemeinschaft 21 (Vienna and Berlin, 1926): ‘f ... die oberste Norm, die 
Grundnorm, nie und niemals durch einem Organakt gesetzt, sondern selbst zur Be- 
griindung der obersten Organakte schon vorausgesetzt werden muss.’’ Kiintzel ex- 
presses himself similarly in Ungeschriebenes Völkerrecht, Ein Beitrag zu der Lehre 
von der Quellen des Vélkerrechts 1 (Königsberg, 1935). ‘‘It is not a law which is laid 
down, but merely one which is presumed,’’ says Morelli on the subject of the ‘‘funda- 
mental law’’ in Nozioni di diritto internazionale 7 (4th rev. ed., Padua, 1955). Also 
according to Guggenheim, 1 Traité de droit international public 7 (Geneva, 1953), ‘‘la 
norme fondamentale ... est présupposée et constitue l'hypothèse première et indémontra- 
ble pour la science juridique, d’où dérivent les règles positives.’’ 

36‘*Die Grund—oder Ursprungsnorm—als Hypothese,’’ writes Kelsen (Allgemeine 
Staatslehre 104 (Berlin, 1925)), ‘‘muss von der Rechtserkenntnis eingefiihrt werden, 
um das Recht zu begreifende Material . . . ‘Recht’ zu erfassen.’’ And he confirms this 
in the more recent General Theory of Law and State 116 (Cambridge, 1946): ‘‘To in- 
terpret these acts of human beings as legal acts and their products as binding norms, 
and that means to interpret the empirical materia] which presents itself as law as such, 
is possible only on the condition that the basic norm is presupposed as a valid norm.’’ 

87 General Theory, op. cit., 114. 

38 No less clearly, according to Morelli, Nozioni, op. cit. 22, the fundamental norm is 
not a positive norm because it does not originate from a formal source; and according to 
Guggenheim, Traité, op. cit. 7, the fundamental norm, not having been created by a law- 
making procedure, ‘‘n’est done pas elle-même une norme positive.’’ 

In pointing out the contradiction that the presence of the ‘‘non-positive’’ basic norm 
represents in relation to the assertion of the necessary ‘‘ positivity’? of all the norms of 
law, the writer had shown (Scienza giuridica, op. cit. 40 ff.) that in order to deduce the 
validity of ‘‘positive’’ norms from the validity of the ‘‘non-positive’’ basic norm the 
latter must belong to the same world as the former. He had then remarked that if the 
positive norms constitute, as Kelsen says, the empirical material to which the jurist 
must be able to give a systematic unity, the basic norm must be presupposed to live in 
the same empirical world as the positive norms. Scarpelli, in Filosofia analitica, op. 
cit. 68 f., had objected that from the point of view of the ‘‘normativische’’ legal science, 
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vents this author and others of the same school from taking that further 
step which could otherwise be made towards the recognition on the part of 
legal science of the existence and the not merely hypothetical knowableness 
of an empirical law, valid and forceful without having been laid down by 
‘*sources,’’ once the essential fact had been realized—that the reason for 
the ‘‘legal nature’’ of at least one norm, undoubtedly endowed with this 
character and undoubtedly valid, does not lie in an act of “laying down.” 

Later on, making use of the breach opened by the admission of the 
existence of a first “norm on legal production’’ with a ‘‘non-positive’’ 
origin, the recognition of the presence in every legal system, no longer of a 
single norm, but of a whole group of fundamental norms which do not 
originate in the functioning of a formal source, was accepted in legal 
thought. But there still persists the idea that these norms, because they 
are such, are only explicable historically and cannot be acknowledged by 
legal science except as postulates.® However unsatisfactory it may appear, 
this conclusion is a way of multiplying the number of postulates whose 
existence legal science can acknowledge without being able to prove it. It is 
clear that this conclusion is still imposed by the conviction, already re- 
ealled and from which it is difficult to liberate oneself, that ‘‘legal char- 





the positive legal norms are not ‘‘living’’ in the empirical world, and that therefore it is 
not necessary to think that the fundamental norm is also living in the empirical world. 
This is not the place to linger over such an affirmation which contradicts the,clear as- 
sertions of Kelsen himself. It is enough to observe that Scarpelli himself later on 
stressed logically, if on another level, the necessarily identical nature of the fundamental 
norm and the other normative propositions towards which the former acts as a 
‘‘eriterion of control of validity.’’ This only confirms the foundation of the point 
made; that is, of the contradiction between the affirmation of the positivity of all legal 
norms on the one hand, and the necessary recognition of the existence of a norm, be- 
longing to the same system and endowed with same nature, which is, however, clearly 
not positive, on the other. 

88 Perassi adopted this outlook right from the first edition of his Lezioni di 
diritto internazionale, Pt. I, p. 35 (Rome, 1933), and he has not altered it in later edi- 
tions. ‘‘Lo stesso è a dirsi per le altre norme dell’ordinamento internazionale, il quale, 
come ogni altro, oltre che dalle norme create da atti o fatti che esso stesso contempla 
come processi di produzione giuridica, è costituito da un gruppo, sia pure estremamente 
scarso, di norme fondamentali, la cui formazione è solo storicamente spiegabile, e la 
cui giuridicità nell’ordinamento internazionale è quindi un postulato.’’ Similarly 
Balladore Pallieri already affirmed in the first edition of his Lezioni di diritto interna- 
zionale, Fase. I, lit, p. 29 (Milan, 1935): ‘‘Also the international community has, and 
cannot but have certain supreme norms which give validity to the others but receive it 
from none; norms that the jurist finds inexplicable.’’ The latter, he reconfirmed in 
his 5th edition of Diritto internazionale pubblico, p. 14 (Milan, 1948), ‘‘parte as- 
siomaticamente da alcune norme sopra cui impernia tutto il sistema e di cui presuppone, 
senza dimostrarlo, il valore.’?? This assertion is omitted in later editions of the same 
work (see 7th ed., Milan, 1956, p. 16 ff.) in which, though without being very clear, the 
author seems to follow the criticism of more recent thought in taking up the idea of 
the demonstrability, by inductive methods, of the existence of ‘‘original’’ interna- 
tional unwritten norms (see p. 23 f.). Castberg, Problems of Legal Philosophy 50 f. 
(Bergen, 1947), follows the same order of ideas as Perassi. He states the existence of 
a number of ‘‘fundamental norms’’ which are not ‘‘positively determined norms’’ and 
*“the validity of which we postulate.’’ 
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acter’’ is a character necessarily connected to the origin and the method of 
creation of law, and that therefore the only admissible way of proving 
the legal nature of a norm is by deducing a proof from the legal nature of 
the law-making fact which created it. In other words it is now clearly 
and definitely realized that a legal system in force is composed, even if in 
very different proportions, of norms ‘‘laid down” by law-making facts and 
of norms ‘‘not laid down.’’ But the original idea of the ‘‘positivity’’ of 
all law in force is still with us in its consequences, which make legal char- 
acter appear as a mere effect of a certain ‘“‘laying down.’’ This imposes 
the conclusion that only ‘‘laid down’’ norms can be known and so prevents 
legal science from fulfilling its function towards the other category of 
norms condemned to remain scientifically inexplicable. 

Still later on, following the logical consequences of the ideas just men- 
tioned, the most modern internationalist thought reacted against the idea 
of a limitation of the scope and possibilities of legal science, against its 
reduction to mere legal dogmaties and against the conviction of the ap- 
plicability by it of a purely deductive method. But the idea of legality’s 
being a character given to certain norms essentially by their being created 
by determined ‘‘sources’’ continued, often unconsciously, to be an ob- 
stacle to the achievement of looked-for results. 

In fact, different authors have tried to overcome their difficulties by 
having recourse to new ideas of positivity. But while they do not get 
the hoped-for assistance from this, mostly for the reason already men- 
tioned, they contribute, on the other hand, to the growing ambiguity of 
language concerning the concept of ‘‘positive law.’’ This, as we shall sce, 
also constitutes a posthumous legacy of positivism and forms a further 
obvious hindrance to the clarification of the problem considered here. 

7. The reduction of law to the product of given law-creating facts, 
carried out by legal positivism, could not in the long run be devoid of 
consequences even in the linguistic field. Within the field of positivist 
thought it was logical that some attributes of the term ‘‘law,’’ such as 
‘‘positive,’’ ‘fin force,” ‘‘historical’’ and even ‘‘valid’’ and ‘‘efficacious,’’ 
should have been considered by some people as pleonastic, since it was not 
admitted that one could speak strictly of a law which was not positive and 
in force, valid and efficacious at the same time. However, although these 
same attributes came naturally to be seen as different aspects all neces- 
sarily present in the same phenomenon,” this grouping together coule 


40 ‘Die Pridizierung des Rechts als ‘geltendes?’ oder ‘positives’ enthält ohne Zweife 
einen Pleonasmus,’’ says Bergbohm (Jurisprudenz 49). But he immediately add. 
that it is a useful pleonasm for avoiding ambiguity with regard to those who may have 
the idea of a law of another kind. On the same page he adds: ‘‘ Wir sprechen z. B. vor: 
dem ‘geltenden’ Recht ... von seiner formellen ‘Giltigkeit.’ ... Wir meinen damit 
soviel wie Wirksamkeit, Verbindlichkeit, besonders geartete Verpflichtungskraft de: 
als rechtliche bezeichneten Normen, kurz dasjenige im Recht, was da macht, dass man ihm 
zu gehorsamen verpflichtet ist.’?? Further on, p. 132, he confirms: ‘‘Die positivrecht- 
lichen Normen haben eben diese ihre Eigenschaft durch einen geschichtlichen Vorgang 
erhalten, ohne den sie überhaupt nicht hätten geltendes Recht werden kénnen.’’ Agrec 
ing with these remarks, Nippold (Der vélkerr. Vertrag 7) says there is absolute cor 
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not but have the effect of losing the idea of the respective autonomy and 
independence of these different aspects. Despite the fact that these adjec- 
tives were originally intended to express profoundly differing concepts, 
their permanently being together tends gradually to rub away the edges 
of each one so that the adjectives themselves become synonymous and even 
interchangeable. 

A real transposition in the use of the same term from one meaning to 
another, took place very seldom at the beginning and almost unconsciously. 
Within the positivist school itself it is only in some writers that we begin to 
find the expression ‘‘positive law’’ no longer in the literal and traditional 
meaning of law ‘‘laid down,’’ but transferred to indicate law existing in 
history or even law effectively applied.*! It is in the school of thought 
following this that transposition becomes more frequent and is done more 
openly as we approach recent times. It is characteristic that instead of 
being checked by the growing distance of those original canons of posi- 
tivism which would in some way have been able to justify it, this tendency 
to use the expression ‘‘positive law’’ in a different sense seems almost to 
be favored by such distance. Whatever may be the reasons for this—some 
will be made clear further on—the fact remains that gradually we reach 
that ambivalence, or rather polyvalence, of meanings of ‘‘positive law” 
which is a characteristic of the present situation. 

In fact if one examines the vast field of the thought of the last thirty 
years from this point of view, one is struck by the plurality of different 
ideas of positive law which have been adopted. 

First of all there is the important group of those who still remain faith- 
ful to the literal and traditional usage. Among German legal philosophers 
Stammler carries on, even in his most recent works, the identification of 
“positiv” with ‘‘gesetzt’’ and the idea that positiveness is a manifestation 
of a definite legal will.*? His critic, Binder, also consistently makes clear 
that the meaning of ‘‘positive’’ law is the same as law laid down by human 


respondence between the concepts of positive law and law ‘‘in force.’’? The adjectives 
fí positivo’? and ‘‘vigente’’ are used to mean the same thing by Anzilotti, Corso di 
diritto internazionale 17 (3rd rev. ed, Rome, 1928): ‘‘Obietto della giurisprudenza 
è il diritto positivo; suo compito primo determinare e spiegare le norme vigenti, 
ordinandole nella forma logica di un sistema.’’ 

41 Bierling does this, for example, 1 Juristische Prinzipienlehre 3 (Freiburg and 
Leipzig, 1894): ‘f... alles Recht im juristischen Sinne nur als positives, d.h. irgendwo 
und irgendwam geltendes, auf irgend einen bestimmten Kreis von Subjekten be- 
schrinktes Recht’’; and p. 47: ‘‘positives Recht ist, oder als solches erscheint, was 
irgendwo und irgendwam als Recht gilt.’? In Romano (Sui decreti legge, op. cit. 261) 
can be found a slight sign that would indicate the adoption of an idea of positive 
law as corresponding, within the law of the state, to all the norms ‘‘ which are enforced 
by State organs.’’? This author can certainly not be considered as belonging to the 
positivist school. 

42R, Stammler, Theorie der Rechtswissenschaft 74 ff. (2nd ed., Halle, 1923); 
Lehrbuch der Rechtsphilosophie 94 and f. (Berlin and Leipzig, 1922). The author 
explains the concept ‘‘des positiven oder gesetzten Rechts’? by pointing out that 
t1 t Positives’ Recht ist das bedingte rechtliche Wollen’? (Theorie 75; Lehrbuch 95). 
Faithful to positivist canons he therefore adds that all historical law, in all its possible 
forms and manifestations, is positive law, ‘‘gesetztes Recht.’ 
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will and brought by this will into objective existence.** This adherence to 
the traditional meaning is also characteristic of the German writers who 
resort to the normative school of thought with more or less varied attitudes; 
in their view all law is substantially positive law, since it is law laid down, 
except—as we said earlier—for the basic norm, existence of which cannot 
be demonstrated and which must either be considered as an undemonstrable 
hypothesis or a postulate, or as a moral norm.** In Switzerland Burckhardt 
defines positive law as “‘durch die Erklärung einer Autorität inhaltlich 
festgelegtes Recht.’’*® In French thought Carré de Malberg also in his 
latest works still supports the idea of the norm of positive law as a ‘‘régle 
édictée par des autorités capables de contrainte’’ and of the positive legal 
order as “‘créé ou déclaré par l’autorité compétente,” ** and an author like 
Dabin sees the whole ‘‘drott positif” as a system ‘‘des règles de conduite 
édictée d’avance par l’autorité publique.’’ * 

In Italy Anzilotti has constantly maintained throughout all his works 
that the definition of positive law is ‘‘law laid down by a law-creating will, 
which is binding just because it is laid down by such a will’’;**® Salvioli 
identifies positive law with voluntary law;*? and Morelli has recently af- 
firmed once more that positive norms are norms which have been laid 
down, created, by means of suitable procedures of legal production. 
There are also some authors who react explicitly against the use of the 
term ‘‘positive law’’ in other senses and who draw attention to the incon- 
veniences of this. Bobbio stands out among these for the clarity with 


43 J, Binder, Grundlegung, op. cit. 150 of the Italian translation. 

44 Kelsen always adheres to the use of the term ‘‘positive law?’ in the traditional 
sense of law ‘‘laid down.’’ ‘‘Positiv, das heisst wörtlich ‘gesetzt’,’’ he says in Das 
Problem der Souveränität 93, ‘‘ist somit die einzelne Rechtsnorm, soferne sie in dem 
auf der juristischen Hypothese der Ursprungsnorm einheitlich gegriindeten System 
einer bestimmten Rechtsordnung gesetzt ist.’? We have already seen how in his most 
recent works he has confirmed the idea that the positivity of a norm lies in its having 
been created by a law-making act which was set up in time and place. Similarly, 
according to Verdross, Die Einheit des rechtlichen Weltbildes auf Grundlage des 
Vélkerrechtsverfassung 77 and f. (Tübingen, 1923), and Die Verfassung, op. cit. 6 f. 
the ‘‘positivity’’ of law lies in its ‘‘ Erfüllung durch tatsächlich gesetzte Rechtsakte.”’ 
Verdross also upholds this idea in the most recent edition of his Völkerrecht, p. 18 (8rd 
ed., Vienna, 1955). Also Guggenheim, ‘‘ Was ist positives Vélkerrecht?’’ in 8 Schweiz. 
Jahrb. f. internat. Recht 50 and f. (1951); and 1 Traité 7 (Geneva, 1953), although he 
sees positive law and law in force or ‘‘wirksam’’ as expressions meaning the same 
thing, maintains that the positivity of a norm is always given by its creation through 
an act of the will of a subject conforming to a law-making procedure whose point of 
departure is given by the fundamental norm, which is an hypothesis and not a positive 
norm. 

48 W. Burckhardt, Die Organisation der Reechtsgemeinschaft 351. 

46 R. Carré de Malberg, Réflexions 194, 203. 

$T J. Dabin, La philosophie de l’ordre juridique positif spécialement dans les rap- 
ports de droit privé 34 and f. (Paris, 1929). 

48 This definition is to be found in the third edition of the Corso di diritto interna- 
zionale 17 (Rome, 1928). In the first edition of the same work (Rome, 1912), p. 12, 
Anzilotti had asserted that ‘‘il diritto, come norma obbligatoria dell’umana condotta, 
non esiste se non in quanto è posto da una volontà idonea ad obbligare i eonsociati.’? 

48 Q. Salvioli, ‘‘Les règles générales de la paix,’’ in 46 Hague Recueil (1933, IV) 
6, 9, 11. 

50 G. Morelli, Nozioni, op. cit. 22. 
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which he asserts the principle that the limitation of the scope and therefore 
the definition of the concept of positive law can only be made ‘‘through 
the appropriate use of the idea of a source,’’ and for the firmness with 
which he therefore maintains that ‘‘the body of laws which can in some 
way be referred to a source, that is produced by law-creating acts... is 
positive law,’’ openly deducing from this that if there is a law, valid but 
not brought into being by these acts, it is not positive law," 

However, other writers oppose this first group. These are now proceed- 
ing in the other direction and are entirely abandoning the use of the word 
“positive” in the sense of ‘‘laid down by law-creating facts,” and are 
purposely giving this term a different definition, which wavers between 
the idea of law ‘‘in force’’ and that of law ‘‘effectively applied and caused 
to be observed.” It seems that one should include Del Vecchio in this 
group, for example. He answers the questions as to when law is really 
positive, how it is fulfilled, and of what its laying down consists by deny- 
ing that it is enough or necessary for a criterion of juridical nature to 
have been formulated by a specially constituted organ, and states that the 
social organization must execute and observe this criterion itself. Positive 
law thus becomes that which is really applied and observed at a given 
historical moment, that which informs and effectively rules the life of a 
people; positive norms must be understood to be those which are ‘‘ effectively 
imposed and applied.” 5 The character of positivity therefore moves away 
from that of historical derivation from determined law-making processes, 
and becomes that of effective observance, imposed by a ‘‘sufficient his- 
torical foree.’’ This change of meaning is still more clear-cut in Rad- 
bruch’s thought. He defines the concept of ‘‘Positivitét des Rechts” as 
“die Wirksamkeit des Rechts in der Gesellschaft ... seine Fähigkeit, 
sich in grésserem oder geringerem Grade die Gefolgschaft des Rechts- 
adressaten zu verschafen” and therefore concludes that ‘‘ Rechtspositiwitat’’ 
and ‘‘Rechtsgeltung in ihrer soziologischen Bedeutung” are identical.® 
According to Cesarini-Sforza ‘‘law as it is revealed concretely, materially, 
in observable facts, is positive.’’ 4 

81 N, Bobbio, La consuetudine come fatto normativo 21 (Padua, 1942). 

82 Sulla positività, op. cit. 14 and ff.; Lezioni di filosofia del diritto 234 f. (3rd rev. 
ed., Rome, 1936). Del Vecchio therefore clearly distinguishes between positivity and ' 
legality. The former is a logical property superior to events and passage of time, the 
latter a historical element, extrinsic and accidental. 

Carnelutti, in the third edition of his Teoria generale 71 f., maintained that while 
‘Caceording to formula and tradition’’ the difference between positive law and natural 
law ‘‘ would concern the source of the legal system,’’ in fact the difference only exists in 
the sense that ‘‘natural law is a collection of unsanctioned precepts.’ 

53 G. Radbruch, Grundzüge der Rechtsphilosophie 179 f. (Leipzig, 1914). The author 
distinguishes between the positivity of law, identified with ‘‘Rechtsgeltung’’ in the 
sociological sense, and ‘‘Geltung’’ in the sense of a norm, which he finds corresponds 
to the ‘‘ Verbindlichkeit?’ of law. 

54 W. Cesarini-Sforza, Il concetto del diritto e la giurisprudenza integrale 104 
(Milan, 1913). This is a pleonastic adjective, the author adds, ‘‘if one considers the 
legal phenomena, which can only be observable facts, so that a non-positive law is in- 


conceivable; but useful if one wants to indieate the effective verification of legal phe- 
nomena, with respect to the norms.’’ 
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A similar tendency can be found in a number of French writers who 
belong to that school of thought which Waline defined as ‘‘positivisme 
sociologique” as opposed to the true ‘‘positivisme juridique.” 5 Thus 
Capitant and May apply the expression ‘‘droit positif” to ‘‘droit qui est 
en vigueur” and “‘droit existant actuellement” among a definite people.®° 
Ripert and Boulanger call the ‘‘régles juridiques en vigueur dans un Etat, 
quel que soit d’ailleurs leur caractère particulier” droit positif. Julliot 
de la Morandiére considers positive law to be ‘‘le droit appliqué en fait,” 
“ensemble des règles qui gouvernent en fait à une époque donnée une so- 
ciété humaine déterminée.’’** For Carbonnier positive law is ‘‘le droit 
effectivement appliqué dans l'État et dans le moment où Von se trouve.” © 

Among scholars of international law the use of the term ‘‘positive law’’ 
meaning ‘‘law which is actually applied’’ is clear in the case of Gihl,® 
whose thought has evidently been influenced by Hagerstrém’s criticism of 
the positivist and statalist concept.“ Hold-Ferneck, criticizing the nar- 
rowness of Burckhardt’s conception of positivity, indicates as positive 
international law those norms ‘‘nach deren Staaten und steatsihnliche 
Verbände in der Tat leben.’’?* And Kiintzel, preoccupied with safe- 


65M. Waline, Positivisme phil, op. cit. 525 ff. ‘‘Legal positivism,’’ represented, 
according to the writer, by Kelsen (who would have called it ‘‘critieal positivism’’) 
and Carré de Malberg, consists of admitting, as a determining criterion of the legal 
value of a norm, only its conformity to a fundamental legal norm ‘‘prise comme étalon 
des valeurs juridiques.’’ ‘‘Sociological positivism,’’ represented particularly by Jéze 
and Capitant, still according to Waline, sees positive law as ‘‘ce qui est effectivement 
appliqué en pratique, comme règle de droit, dans un pays donné à un moment donné.’’ 
Sce also by the same author, ‘‘Défense du positivisme juridique,’’ in Archives de Phil. 
du droit et de sociol. jur., neuv. année, 1939, p. 83 and ff. 

56 M. Capitant, Introduction à l’étude du droit civil 32 (4th ed., Paris, 1925); G. 
May, Introduetion à la science du droit 57, 65 (2nd rev. ed., Paris, 1925). 

57G, Ripert et J. Boulanger, Traité élémentaire de droit civil de Planiol, refondu 
et complété par G. Ripert et J. Boulanger, Vol. I, p. 2 (4th ed., Paris, 1948). ‘‘Ces 
règles sont positives,’’ the two authors add, ‘fen ce sens qu’elles forment un object 
d’étude concret et certain; elles ont une formule arrêtée et précisée.’’ 

58 L, Julliot de la Morandiére, ‘‘ Introduction à 1’étude du droit civil frangais,’’ in 1 
Introduction à 1’étude du droit (L. Julliot de la Morandiére, P. Esmein, H. Lévy-Bruhl, 
G. Scelle) 173, 178 (Paris, 1951). 

69 J, Carbonnier, 1 Droit civil 24 (Paris, 1955). 

60 T, Gihl, International Legislation 18 (Oxford, 1937). For a definition of positive 
law Gihl returns to Bergbohm’s term: was als Recht funktioniert, but he obviously gives 
it a different value. According to the German legal philosopher only law produced 
exclusively by formal sources could function as such, while Gill considers that all law 
which is functioning in reality, whatever its origin, is positive law. 

61 Criticism of the idea of law as a product of will, whether this will is that of the 
state or claims to be general, is to be found especially in two studies by Hagerstrém: Is 
Positive Law an Expression of Will? (first published in 1916), and On the Question of 
the Notion of Law (1916), both reproduced in Inquiries into the Nature of Law and 
Morals 17 and f., 56 and ff. (ed. by K. Olivecrona, tr. by C. D. Broad, Stockholm, 
1953). 

62 A. Hold-Ferneck, Lehrbuch des Vélkerrechts, Vol. I, pp. 1 ff. (Leipzig, 1930). 
‘‘ Positive normen,’’ he adds, ‘‘sind gelebte normen. Sie treten uns in der Erfolgung 
entgegen, die das Miteinander und Gegeneinander des Staatslebens entspricht.’?’ 
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guarding the positivity of the ‘‘general principles of law,’’ defines as posi- 
tive not only norms laid down in an externally visible way by a visible 
authority, but all those which have been established in society as efficacious 
norms.** The attitude of a part of recent Italian internationalist thought 
is typical: It considers that one of its tasks is to give a new and more 
scientific definition of the ‘‘positivity’’ of law. This school believes that 
it could use a new definition of ‘‘positive law’’ in order to save the prin- 
ciple of the ‘‘positivity’’ of all legal norms and in particular of all norms 
of international law. It tries thus to overcome the difficulties which 
would otherwise arise from the fact of the existence of a norm, or a number 
of norms, of every legal system but particularly the international system, 
which do not appear as the products of ‘‘legal law-creating facts.’’ Zic- 
cardi, for instance, believing that only legal science can define a concept of 
positive law, and convinced that the one object of legal investigation must 
be positive law, groups under the heading of ‘‘ positive legal science’’ both 
the idea of science having ‘‘positive law” as its own object and that of sci- 
ence which ‘‘assumes data of empirical experience’’ or which ‘‘refers to a 
world of external factors.’ The meaning which is usually given to the 
word ‘‘positivity’’ in the language of philosophical positivism when it 
accompanies the noun ‘‘science’’ is therefore transferred to legal language 
by Ziccardi to determine the value to be given to this same attribute when 
it is used to qualify the noun ‘‘law.’’ Positivity is held therefore to belong 
to that law which science determines as a concrete object, on the basis of 
data of experience: everything which is found to be existing in the ‘‘posi- 
tive world of fact” therefore becomes ‘‘positive law.’’** Sperduti had 
gone perhaps still further, in the sense of a departure from tradition, when 
he defined positive law, on the basis of a meeting of various elements, as an 
“‘efficacious’’ system of propositions which, besides being structurally 
legal and based on experience, are endowed with ‘‘normative validity.’’ ° 
In the end, however, this writer simplified his definition in the sense that 
‘‘positivity is the same as its historicity, t.e. its setting itself up as an effec- 
tive system of social organization.” Quadri, criticizing the definition of 
positive law as “‘jus positum,’’ comes to see the distinctive character of 
the positivity of legal norms in the ‘‘coactive external guarantee’’ which 
they give. We therefore find him defining positive law in the sense that 
‘‘whether or not it is laid down by acts of will’’ positive law is all ‘‘so- 


63 W. Kiintzel, Ungeschriebenes Völkerrecht 82: ‘‘. . . der wahre Positivismus sieht 
das Wesen des Rechts nicht in festgefiigten, dusserlich klarerkennbaren Rechtssatzen, 
die eine sichtbare Autorität nach bestimmten Regeln als Recht erklärt. . . . Positive 
Volkerrechtsnormen sind nicht nur solche Normen, die im Verfahren des Staaten- 
konsenses erzeugt worden sind, sondern auch solche, die in der Staatengemeinschaft sich 
als wirksame Normen durchgesetzt haben.’’ 

64 P. Ziccardi, La costituzione 88 ff.; especially 93 f. 

65 G. Sperduti, La fonte suprema 108 f., 112 ff. According to him the concept of 
positive law thus expressed is the result of the fusion of two ideas: the first idea sees 
positive law as a social product, the second as that of the human spirit. 

66G. Sperduti, Norme giuridiche primarie 30. Therefore, according to him, all 
norms ineluded in the system are now norms of positive law. 
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cially guaranteed law.’ For Giuliano the method of creation of law 
in no way determines its ‘‘positivity.’’ According to him positivity is 
identified with effective strength in a given social group; it is a question 
of ‘‘sociality,’’ that is, of the norms which make up a given system cor- 
responding to the ‘‘judgments of value’ which are present and operate 
in a certain society. The concept of ‘‘positivity’’ absorbs those of 
“reality,” ‘‘validity’’ and ‘‘obligatoriness.’’ * 

There is, finally, a third group of writers whose use of the term ‘‘posi- 
tive law” seems uncertain and promiscuous. Sometimes they give one 
meaning to the adjective, sometimes another, sometimes both together. In 
Laun’s teaching, for example, positivity is a fact which is given, at the 
same time, both by the heteronomy of legal commands and especially by 
their effective application and the fact that they are obeyed by the mass 
of those to whom they are addressed.® 

In Nawiasky’s conception in characterizing positive law it is difficult to 
distinguish between the idea of a ‘‘tatsachliche Geltung” or ‘‘regelmdssige 
Anwendung,” and a “Setzung” or ‘‘Position des Rechts.’? He speaks 
of ‘‘positivity’’ sometimes to indicate the social reality of law and its 
effective observance, sometimes to draw attention to the fact that norms 
have been laid down and are therefore an expression of the will of those 
who ‘die Setzung vorgenommen haben.’’™ For his part Coing defines 
positive law sometimes as “‘diejenige soziale Ordnung, welche in einer 
konkreten sozialen Gruppe gilt, and therefore as a ‘‘geschichtliche 
Erscheinung,” and sometimes as a “‘ Willenssatzung’’ of a definite group.” 
In France, Brethe de la Gressaye and Laborde-Lacoste define positive law 
at one time as law ‘‘qut est en vigueur dans un pays à un moment donné,” 

67 R. Quadri, Diritto internazionale pubblico 35, 79 f., 92 (2nd rev. ed., Palermo, 
1956). Quadri gives no reason for his assertion that the definition of ‘‘ positive law’’ 
ean derive from its etymology (jus positum), however. See also, by the same author, 


‘Le fondement du caractère obligatoire du droit international public,’’ in 80 Hague 
Recueil (1952, I) 587. 

68 M, Giuliano, La comunità internazionale 158, 223 and ff. 

69 R. Laun, ‘‘La positività del diritto,’’ in Riv. di dir. pubblico, parte prima, sez. II, 
anno XXV, 1933, p. 309 and ff and especially p. 311: ‘‘The positivity of law is 
therefore only a state of fact. Positive law consists of those (heteronomous) orders, 
which are effectively applied, followed and imposed.’’? The author has also confirmed 
this conception of positive law in the article ‘‘Naturrecht und Völkerrecht,” 4 Jahrb. 
f. internat. Recht 37: ‘‘Dasjenige, was wir das positive Recht nennen, ist eine Summe 
oder ein System von heteronomen Befehlen, welche sich auf den organisierten Zwang 
des Staates stiitzen’’; and p. 38: ‘‘Das positive Recht, auch das positive Völkerrecht, 
ist eine Summe von Kausalzusammenhingen, welche bewirken, dass bestimmte Befehlo 
der Machthaber gegenwärtig und vielleicht auch in der Zukunft befolgt oder erzwungen 
werden. Positivitét ist demnach Gehorsam als Massenerscheinung, sie ist Massen- 
gehorsam.’’ Constantopoulos agrees with Laun’s conception of positivity, Verbind- 
lichkeit und Konstruktion des positiven Vélkerrechts, Einleitung, p. IX and f, (Ham- 
burg, 1946). 

70 H. Nawiasky, Allgemeine Staatslehre als System der rechtlichen Grundbegriffe 19, 
24, 129 (zweite durchgearb. u. erw. Aufi., Einsiedeln, 1948). 

71H. Coing, Grundzüge der Rechtsphilosophie 226 f. (Berlin, 1950): ‘‘Das positive 
Recht .. . ist uns als historische Erscheinung gegeben, und in diesem Sinne positiv. . 
Das positive Recht gilt als Willenssatzung.’’ 
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and at another as law decided and imposed by a creative will expressed 
“par des... sources formelles.’’?7™ Among scholars of international law 
Balladore Pallieri sometimes uses the term ‘‘positive norms’’ to mean 
norms ‘‘laid down’’ having ‘‘their origin in a fact, in a procedure actually 
followed,’’ at others he states that one can speak of the positivity of legal 
norms to indicate ‘‘those norms the regular observance of which is ob- 
tained from those, to whom the norms are addressed, by means of sanctions, 
coercion, or any other outside pressure which can be exerted.’’** Rousseau 
speaks of positive international law to indicate sometimes ‘‘celui qui est 
effectivement suivi par les Etats et pratiqué par les tribunaus interna- 
tionauz,’’ and sometimes that which is ‘‘effectivement posé par les organes 
compétents.’’™ These quotations could be carried on indefinitely. 

8. It is not difficult to realize how harmful the consequences of this long- 
standing linguistic confusion in the use of the term ‘‘ positive law,” instead 
of the original unity of meaning, can be to scientific investigation. And it 
is natural that these consequences should be particularly obvious where 
international law is concerned. For many reasons, this is the classic field for 
disputes not only on its positivity or non-positivity but also on its very 
existence as a legal system. 

In making this point there is, however, no intention of saying that the 
reason for this confusion and its negative effects lies in the fact that beside 
the original legitimate meaning of positivity another less legitimate one 
has grown up. Nor does it mean that a new definition nearer to truth 
-has not yet succeeded in finally overcoming the earlier and less ‘‘true’’ 
definition. Often some writer in his search for a new and more satisfying 
definition of the ‘‘positivity’’ of law gives the impression that he wants 
to obtain the ‘‘true’’ meaning of positivity itself. What was said at the 
beginning of this article, however, should remind us that words do not 
possess their own intrinsic meaning; the object to pursue is not a greater 
“truth” in definition, but only the assurance of greater clarity and less 

72 J, Brethe de la Gressaye et M. Laborde-Lacoste, Introduction générale à 1’étude 
de droit 7, 170 et seq. (Paris, 1947). 

73G, Balladore Pallieri, Diritto internazionale 9, 22 (7th ed.). In the Corso di 
diritto costituzionale (2nd ed., Milan, 1950), the same writer states, on p. 5, that ‘‘Law 
is called positive law because of its belonging to a social organisation actually exist- 
ing,’’ and on p. 44 he indicates as the principle of the ‘‘positivity’’ of law the need 
for its norms ‘‘to be laid down to gain strength and to create an effectively working 
legal system.’’ At p. 22 ff. of Diritto internazionale Balladore Pallieri replies to a 
point made by the author in Scienza giuridica, p. 95, note 1, ‘‘that the term natural 
law, in some ways correlative, is used with many meanings, and that it is obvious, 
therefore, that the term positive law used as its opposite, will take on just as many 
meanings.’’? Setting aside all reservations concerning the interdependence of the two ex- 
pressions, it is strange that Balladore Pallieri should not be aware of the fact that the 
eventual plurality of meanings attributed to the term ‘‘natural law,’’ far from 
justifying the attribution of a similar number of meanings to the term ‘‘ positive law,’’ 
rather adds to the confusion and ambiguity of a scientific debate in which correlations, 
which are in fact different, seem to be the same only because different things are meant 
by the same words. 


741 Rousseau, Principes généraux de droit international publie 38, 42, 52 (Paris, 
1944). 
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ambiguity in use. This aim has not been achieved because of the am- 
biguity which has crept into the use of the word ‘‘positive.’’ 

It sometimes happens that controversies arise over the ‘‘positive’’ or 
‘‘non-positive’’ nature of the same norm or group of norms, without there 
being any quarrel as to the origin of the norms, but solely, even if uncon- 
sciously, on the basis of the different meanings attributed to ‘‘positivity.”’ 
So it is that, as we have seen, Kelsen and the writers who are most directly 
influenced by his concept, consider as ‘‘non-positive’’ the fundamental 
norm which they see as the fountainhead of the international system, be- 
cause they identify positivity with the laying down by legal law-creating 
facts, by formal sources, which cannot be envisaged in the case of the 
first norm. Whereas others like Ziccardi attribute a positive character to 
this norm, he shares the idea of a basic norm whose existence cannot be 
deduced from a ‘‘source,’’ but he holds on the other hand that the posi- 
tivity of a norm is simply its existence in the empirical world, however this 
has come about.” Similarly, it happens that in the broad doctrinal dispute 
about ‘‘general principles of law’’ and their value in the international 
order we find, for example, writers like Charles De Visscher, Spiropoulos 
and Verdross, who attribute a non-positive but certainly obligatory char- 
acter to these principles.** This is because these writers consider the part 
of international law which they qualify as positive to be made up only of 


75 Sperduti (La fonte suprema 76) has quite rightly pointed out that the so-called basic 
norm both in Kelsen’s system, Perassi’s early system, and that of Ziccardi, is a positive 
norm if the opinion of the latter were to be favored. It must always be considered as 
a non-positive norm, however, if the positivity of a norm depends, ‘‘as Kelsen and 
traditional thought maintain, on its being traced back to a source.’?’ 

7e According to Charles De Visscher, ‘‘Contribution à 1’étude des sources du droit 
international,’? Rev. de Droit int. et de Lég. comp., 1933, pp. 405 ff., not only the gen- 
eral principles of law recognized by the civilized nations are excluded from positive 
international law, but their mention by Art. 38 of the Statute of the Permancnt 
Court of International Justice has explicitly recognized the insufficiency of positive 
international law, composed by formal sources such as custom and treaty, and the neces- 
sity of admitting as an indispensable complement the existence of other international 
norms based on natural law. Spiropoulos, Die allgemeinen Rechtsgrundsaitze im 
Völkerrecht 63 (Kiel, 1928), states that the principles in question have the character 
of natural law, and puts them in the category of non-positive but ‘‘obligatory’’ interna- 
tional law. According to Verdross, ‘‘Les principes généraux du droit dans la juris- 
prudence internationale,’’ 52 Hague Recueil 203 (1935), one must distinguish clearly 
between the norms of positive customary and conventional international law, and those 
principles of law which, not yet having penetrated into positive law, are implicitly pre- 
supposed by it. This writer’s outlook has not changed substantially in the latcst 
developments of his thought. In the third edition of his Völkerrecht, p. 23, he at- 
tributes to the general principles of law the function, which is extremely important for 
the construction of international law, of ‘‘die Grundlage des positiven V6lkerrechts zu 
bilden.’’ He now formulates the moral norm, which he sees as the basic norm of inter- 
national order, in the sense that ‘‘sich die Vélkerrechtssubjekte so verhalten sollen, wic 
es die allgemeinen Rechtsgrundsitze und die auf ihrer Grundlage erzeugten Normen des 
Vertragsrechts und des Gewohnheitsrechts vorschreiben’’ (ibid. 25). Despite the fact 
that they are directly covered by the ‘‘vélkerrechtliche Grundnorm,’’ Verdross still 
considers the general principles of law as ‘‘Grundsiitze’’ which remain above and out- 
side positive law when, and inasmuch as, no ‘‘positivization’? on the part of a cus- 
tomary norm of an international instrument has taken place. 
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those norms which they regard as actually having been laid down by formal 
sources, that is to say, customary and conventional norms. However, an- 
other writer who generally keeps close to the same point of view, Kiintzel, 
sees the ‘‘allgemeine Rechisgrundsdtze’’ as part of positive international 
law,’ not because he differs from the others in imagining the existence of a 
special formal source apart from treaties and customs, and set up to create 
these principles; nor because he believes, like some others, that its positivity 
is based on the positivity of a norm customary or otherwise, which would ex- 
pressly establish its force; but only because—as we have already seen—he 
bases his argument on a broader conception of positive law by which posi- 
tivity is substantially identified with efficacy. It is interesting to note that 
Spiropoulos, replying to criticisms of his conception of the general prin- 
ciples of law as having the character of natural rather than positive law, 
but being at the same time endowed with effective authority in international 
relations, acutely observes that the problem of the nature of these principles 
depends only on the meaning given to the terms ‘‘positive law’’ and ‘‘natu- 
ral law.’’ 78 

However, the prejudicial consequences of the ambiguity which has arisen 
about the idea of ‘‘positivity’’ are not confined to these apparent contrasts 
between views which are substantially similar. It is more important that 
this ambiguity inevitably helps to confirm and perpetuate positivism’s 
fundamental error concerning the nature of ‘‘legality’? and the means 
of acknowledging it. This in turn can only make it impossible to get those 
results which some writers had hoped to obtain by the rather dubious 
process of changing the meaning of the terms used. 

One might think that the adoption of a new and wider concept of positive 
law to take in all law which is effectively in force and operating in a given 
human society, if carried out clearly, eliminating any reference to the way 
in which the law was created, ought to correspond to a definite abandonment 
of the idea of any relation between law in force and law which has been laid 
down. It ought even to allow for the necessary distinction to be made, under 
a different name, and within the wider field of law still in its entirety known 
as positive, between norms which appear as the product of law-making facts 
and those which are in force and working without being the product of any 
“source.” It ought therefore to be possible to outline the different char- 
acteristics of these two categories of norms, even though both were qualified 
as positive, and to define the ways in which they each could be recognized, 
besides determining their relationship to each other. 

In practice, however, this is all prevented by the fact that even though 
one has expressed agreement with a new and broader definition of posi- 
tivity, one is unable to break completely with the old and narrower con- 

17 W. Kiintzel, Ungeschriebenes Völkerrecht 82 ff. The author reaches the conclusion 
of the positivity of general principles of law on the basis of the fact that they have 
shown themselves to be ‘‘wirksame Normen’’ in international society. Like Verdross, 
Küntzel maintains that the general principles of law ‘‘die ‘formellen Quellen’ des 
Volkerrechts, Vertrag und Gewohnheit, gegeniiberstehen,’’ and that they are still di- 


rectly anchored to the ground norm of international order. 
78 J. Spiropoulos, Théorie générale du droit international 107 (Paris, 1930). 
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cept. This happens because one is still convineed that the determining 
and distinctive character of a norm’s legality depends on its creation by a 
definite act of ‘‘laying down,’’ and that therefore one cannot recognize its 
existence as a rule of law except by proving that such an act took place. 
And whether one likes it or not, to qualify all law ‘‘in force” as ‘‘positive,’’ 
even if one intends to give it another meaning, can only help to perpetuate 
this conviction, For example, Balladore Pallieri, having identified ‘‘posi- 
tivity’? with efficacy and regular observance guaranteed by sanctions and 
coercion, would have a sufficient basis for including the norms he calls orig- 
inal and fundamental among the positive norms, once he had pointed out, 
that is, that they are efficacious and their regular observance is guaranteed. 
Instead he still feels it necessary to specify a ‘‘laying down”’ of these norms; 
he feels he must assert, as we have already seen, that the norms in question 
are positive also in the sense of having been ‘‘laid down,” having their 
‘‘source’’ in a fact, in a process which actually happened even though dif- 
ficult to prove. And he concludes ‘‘exclusively for this reason’’ that these 
norms can be considered as existing in the international community.” 

Now if it is obvious—as obvious as it is irrelevant to our immediate 
problem—that any norms existing in reality can only originate from causes 
or factors which have actually operated, even if this was in a way which 
cannot be determined or specified externally, it is no less obvious, first of all, 
that these causes and factors are quite a different thing from the ‘‘laying 
down’’ procedure; therefore these same causes and factors cannot be con- 
sidered as law-creating facts, as ‘‘sources,’’ ® but it is not even certain that, 
wherever they functioned, a process of ‘‘laying down’’ must also have taken 
place. Furthermore, it is very certain that it is no step forward to claim 
to refer to a ‘‘laying down’’ on a ‘‘source,’’ which was not provided or 


wo Diritto internazionale 21. 

80 This essential difference, pointed out in Scienza giuridica, p. 79, has been clearly 
reaffirmed by Barile, ‘‘Tendenze e sviluppi della recente dottrina italiana di diritto 
internazionale pubblico (1944-1951),’’ in 4 Comunicazioni e studi dell’Ist. di dir. 
internaz., Univ, di Milano 410 (1952); and ‘‘La rilevazione e l'integrazione del diritto 
internazionale non scritto e la libertà di apprezzamento del giudice,’’ 5 ibid. 159 f. 
Sperduti also seems to realize the necessity for this distinction in his latest article on 
‘(Norme giuridiche primarie,’’ p. 13 f., where he points out the difference between ‘‘a 
fact which bears exclusive and decisive relevance to the existence’’ of certain norms 
as legal norms, and of those facts as ‘‘antecedents,’’ ‘‘factors,’’ and ‘‘motives.’’ Fol 
lowing these premises the writer goes on to say that in the case of the primary norms 
one cannot reconstruct a phenomenon ‘‘of psychical concrescience of law-creating factors 
with the force of an efficient cause of their legal existence.’’? Because of this lack of an 
‘fact of psychical consistency,’’ whose specifie function is to determine their legal 
existence, these norms are ‘‘norms of spontaneous law.’’ One does not see how the 
author can reconcile these conclusions with the idea of a ‘‘source’’ for the ‘‘primary’’ 
norms, which has in common with the others, that is the ‘‘formal sources,’’ set up 
as such by norms of the legal system, the ‘‘effect of determining the existence of 
legal norms’? (p. 16). Apart from other considerations, where an ‘‘fact of psychi- 
cal consistency,’’ to use Sperduti’s terminology, is clearly missing, there can be causes, 
reasous, factors, motives, but not a ‘‘source,’’ not a ‘‘law-creating fact.’’ If one counts 
causes and factors like this as sources, then the concept of a source changes funda- 
mentally and loses its usefulness for legal science. 
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ordered by law, in order to deduce automatically the existence of some 
norms as legal norms. It is in fact a step backward in relation to the 
position reached by that school of thought which had effectively shown 
how the deduction of the legality of certain norms is only legitimate when 
based on a ‘‘legal’’ laying down and a ‘‘legal’’ source, arranged by the 
previous law for the creation of the new law; and how it cannot be effected 
without recourse to law-creating facts, which in turn possess the feature of 
legal nature.** By imagining the existence of sources which were not set 
up legally, to explain the existence of norms which do not seem to be the 
product of legal sources, we are only returning to the original overcome 
ideas of positivism. Criticism had already pointed out for a long time 
that the premise necessary for the deduction of the legal character of norms 
produced by a certain ‘‘source’’ can certainly not be found in the actual 
material elements of the fact to which the value of a source is given, but can 
only be given by the legal character of the norm, which is the basis for the 
source’s being considered as such.®? The return to so-called creative 
“facts,” which remain as such and do not assume the aspect of law-creating 
‘*legal’’ facts, would still be irrelevant to the proof of the existence of a 
given norm as a norm of law, even if they were actually real: this proof 
must be sought in some other way. However, Balladore Pallieri, who 
seems to be nearing the right solution when he admits that the existence 


81 It is not easy to understand, therefore, how a legal philosopher like Guggenheim, 
(Was ist positives Völkerrecht? 53 f., n. 39), can think of qualifying certain norms as 
produced by ‘‘law-creating facts,’’ for the simple reason that their content was de- 
termined ‘‘durch religiöse Vorstellungen und gesellschaftliche Gegebenheiten.’’ It is 
from these premises that Guggenheim thinks he can deduce that ‘‘ Auch diese sog., 
‘spontane’? Normerzeugung kommt in einem Normerzeugungsverfahren zustande,’’ dis- 
agreeing with the term ‘‘norms of spontaneous formation’’ given by this writer to 
those norms which do not appear as the products of real legal law-creating facts. 

82 Balladore Pallieri (Diritto Internazionale 18), recognizes this fundamentally when 
he asserts that the ‘‘sources,’’ which he calls ‘‘original’’ because not effected by 
earlier norms, ‘‘cannot be defined in general terms, cannot have predetermined charac- 
teristics, and their force cannot derive from common, general characteristics which they 
possess; if this were so, if the presence of such characteristics were the basis of their 
force, it would postulate the presence of a norm which gives force to such general char- 
acteristics and confers the nature of a source on those acts which possess them.’’ But 
if the character of sources must be conferred on certain facts by a norm, it is not 
possible to define, even as original sources, facts on which this character has not 
been conferred by a norm. One cannot understand the usefulness of the idea of a 
‘*source’? which cannot be considered as such, either in virtue of a norm which effects 
it, or of its own intrinsic characteristics. There is also a certain confusion between the 
idea of a source and that of a norm in this recent expression of Balladore Pallieri’s 
thought. One cannot but agree when he says that in every system ‘‘there must be 
some original norms’’ (ibid. 19); and he puts himself in a position similar to that 
which this writer adopted (Scienza giuridica 78) in distinguishing ‘‘between those 
norms which can be said to be of spontaneous formation and those whose formation is 
the work of law-making facts,’’ when he asserts (p. 18) that ‘‘besides a ‘derived’ 
formation of law, we therefore have an ‘original’ formation.’’ But this statement 
cannot be reconciled with the assertion that ‘‘besides derived sources we also find 
‘original’ ones.’?? There is a contradiction in terms between the idea of an ‘‘ original’’ 
norm and that of a norm derived somehow from a source, even if that source was 
t‘ original, >? 
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of the international norms, which he calls original, can only be inferred 
from certain manifestations and effects which presuppose the existence of 
the norms,®* not only contradicts himself but excludes all possibility of any 
useful developments from this admission, when he asserts at the same time 
that these norms ean be considered to exist in the legal system of the inter- 
national community because, and only because, they are ‘‘laid down” by a 
“fact.” 

In fact only when it has been clearly and finally recognized that certain 
norms can be qualified as legal because of characteristics belonging ob- 
jectively to the norms themselves, because of their function as norms of 
law and not as a mere reflection of their origin, will it be possible to realize 
that legal science has at its disposal other means of reaching a knowledge 
of the norms which are its object, besides the reference to an historical ‘‘lay- 
ing down”’ or to a creative fact which produced them. This reference, which 
should in any case be used with all due caution,®* can only be employed as 
a means of ascertaining the presence in a given legal system of those norms 
which have real ‘‘sources’’ behind them, in the legal sense of the word. 
As for the remaining norms, a no less valid and sure proof of their existence 
can be attained, but it can only be based on what is, in fact, the only certain 
method of establishing the existence of legal norms, that is, on a verification 
of their functioning effectively as norms of law within the society in ques- 
tion. One of the uses of the fundamental distinction which must be made 
concerning the origin ® of legal norms lies just here: in making clear that 
the method, whereby some of them can be recognized, cannot be used to 
recognize others. The deductive method, by whose application the idea 
of the legal nature of a norm is shown to be the inference drawn from the 


83 Diritto internazionale 23. 

8+ Reference is made here to what was already made clear in Scienza giuridica 80 f., 
that in practice it is impossible to set aside entirely the search for an inductive proof 
of the real and actual existence even of those norms which have been regularly laid 
down by the ‘‘source’’ of a definite legal order. It can happen otherwise that a norm is 
believed to exist and function, which in fact has ceased to exist because of the later for- 
mation of a norm which does not owe its origin to a legal law-making fact anticipated by 
the order in question. On the power of abrogation which custom must be granted over 
law, and the special power which must be recognized to this effect in the field of constitu- 
tional law, see Romano’s remarks in ‘‘Osservazioni preliminari per una teoria sui limiti 
della funzione legislativa nel diritto italiano’’ (estr. dall’Arch. di dir. pubb., 1902, I), 
p. 24 È. 

s5 With reference to this distinction one must beware of believing that it is based 
on a more or less distant historical fact. Norms not deriving from formal sources not 
only arise at the beginning of the formation of a society, but are also continually arising 
after this. On the contrary written norms, of an original or revolutionary constitution, 
for example, are norms created by a real source in the legal sense, contrary to what 
Balladore Pallieri maintains in Diritto Internazionale 17 f. The laying down of con- 
stitutional norms by a certain original or revolutionary constituent assembly, for exam- 
ple, is a legal law-making fact, because a norm shows itself to be existing in the eon- 
seience of the members of society, which confers the necessary power on this assembly. 
This norm ean certainly be said to be really original, in the sense that it was spon- 
taneously formed in the conscience of the members and was not ‘‘laid down’’ by any 
creative organ, but the norms ‘‘laid down’’ by the assembly cannot. The assembly 
would produce ‘‘legal’’ norms even though it was not endowed with ‘‘legal’’ power to 
do so. 
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premise of the legal character of a pre-existing norm, can be of value with 
regard to norms which owe their existence to creative processes, which ap- 
pear as legal law-creating facts in the light of pre-existing norms. To 
recognize all the other norms an inductive method is necessary; ** that is 
the method which consists of inferring their existence from a convincing 
series of external manifestations, whereby it is proved beyond doubt that 
they live and function as legal norms within the order of that society and 
that they produce those effects which the science of law recognizes and 
characterizes as legal effects. This distinction of the method which 
should be used to attain recognition of legal norms becomes a valuable 
criterion to confirm the truth or error of the solution given to the problem 
of widening alternatively one of the two categories of norms. 

It is characteristic that a great number of authors who, while reacting 
against positivism, were induced to re-acknowledge the existence of norms 
which, however qualified, are commonly considered as the product of the 
operation of legally provided law-creating processes, are now trying to 
reduce the number of these norms to a minimum, and what is more, to one 
single norm, or one very narrow group of primary and fundamental norms. 
This happens not only in the case of those who are forced into caution by 
the still persistent conviction, already mentioned, of the possibility that 
legal science recognizes only norms created by legal law-creating facts. 
Even those who would like to break away from this dogma and who think 
it is the task of legal science to prove the existence of norms which cannot 
be traced back to facts of this kind, still seem to be afraid of deviating too 


86 The need for legal science to apply the inductive method, particularly in the case 
of international law, already explicitly recognized by some authors (see for example 
Ziecardi, La Costituzione, op. cit. 98 ff., 112, in Italy), has recently found a supporter in 
Schwarzenberger, International Law, Vol. I, p. XLVIII and ff. (2nd ed., London, 1949) ; 
and ‘The Province of the Doctrine of International Law,’’ in Current Legal Problems 
240 and ff. (1956). A reading of his remarks shows that Schwarzenberger, by opposing 
the deductive to the ‘‘inductive approach,’’ intends to do away with the idea of a re- 
course to a priori deductions from theoretical or rational principles, or to confusions be- 
tween lex lata and lea ferenda in the construction of international law and the determi- 
nation of its norms. By opposing the deductive to the inductive method he therefore 
wants to stress the need for vigorous adherence to practice, especially to that which 
results from jurisprudence, in order to determine the law in force. This is a preoccupa- 
tion not without foundation, but which has little to do with the study in question. 

87 It seems appropriate to point out that the inductive method applied by legal 
science reaches the conclusion of a norm’s existence from a series of single external 
manifestations of its function as a legal norm and from a recognition of the effects 
which it produces as such. This recognition must be certain, to permit a valid in- 
ference. One must therefore be particularly careful when maintaining (as, eg., 
Sperduti, Norme giuridiche primarie 14, and La fonte suprema 214 ff.) that the recog- 
nition of legal norms ‘‘can be reached by a last inference subsequent to the others.’’ 
This is not to say that in some cases the existence of a norm cannot be inferred from 
the existence of other norms which necessarily presuppose it. But this can happen 
only if the existence of those other norms is ascertained from other sources, and that 
the norm inferred from them is not claimed as their ‘‘basis of legal norms’’: one 
cannot infer a truth by induction from facts whose existence can be proved only 
through the very truth which it is hoped to prove. 
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far from the dogma and of profiting by the results of their assertion.®* 
These authors subsequently draw a line ® between the first norm or group 
of norms on the one hand, and customary law on the other. This line is 


88 A writer like Ziccardi, for example, though he has reached the conclusion that legal 
science is a science that operates exclusively from facts given by empirical experiment, 
and having therefore, by stating the validity of the inductive method, overcome the 
identification of legal science with a limited dogma whose only task was to deduce 
proofs of former legal norms, still felt it necessary to limit the application of these 
results to one norm, that is, the ‘‘suprema norma sulle fonti.’’? Recognition of all the 
other norms would be reached by means of a deductive approach from that first norm, 
and that ‘‘source’’ contemplated by it (La Costituzione 126). Still more recently, 
Sperduti (Norme giuridiche primarie 12) maintained that ‘‘primary’’ or ‘‘ fundamental’? 
norms ‘‘inelude, and only consist of one or more norms concerning legal production.’’ 

89 One does not find a distinetion of this kind in writers who have thoroughly under- 
stood the nature of jus non seriptum. Vittorio Scialoja, p.es., ‘‘Sulla teoria della in- 
terpretazione delle leggi,’? Note in Studii giuridici dedicati e offerti a F. Schupfcr, 
Pt. ITI, p. 306 (Turin, 1898), speaks of this law as ‘‘a tacit fundamental law, which 
is an immediate emanation from ordered social forces which can be called by tbe now 
traditional term of customary law.’’ He then adds: ‘‘All written law is based on this 
customary law, because the law which governs laws can only be essentially customary.’’ 

It is particularly significant that Anzilotti, in the famous manuscripts which he added 
to his Corso di diritto internazionale (4th ed.), Con l’aggiunta di note inedite dell’ 
autore e di un capitolo sugli accordi lateranensi, Vol. I, Opere di Dionisio Anzilotti a 
cura della S.I.O.I., p. 72, note 10 (Padua, 1955), maintained that ‘‘we must widen the 
concept of custom ... to include what is true in the so-called necessary and constitu- 
tional law of international Society.’’ Referring then to Raestad’s work, ‘‘ Droit 
coutumier’? et ‘‘principes généraux’’ en droit international, Anzilotti refers to tho 
latter’s idea that there is no difference between customary law and general principles, 
“because general principles and the legal constitution have usage as their foundation,’’ 
and he therefore deduces that it is proved ‘‘once more that one can give a wider mean- 
ing to the idea of custom in order to include the new general principles, in the senso 
of principles given with the constitution of the society in question.’? As for Raestad, 
he confirmed in a later posthumous work, La philosophie du droit international public 
75 (Oslo, 1949), the idea of the fundamental unity of general principles and interna 
tional customary law. 

Giuliano (La comunità internazionale 179) points out quite rightly how, in writers 
who make a distinction between international customary norms and those other super- 
ordered norms which they call by different names, there is no ‘‘safe criterion of dis- 
crimination’? between the two categories of norms. Again, according to this writer 
(p. 176), the adoption by many of the difference in name would in some way be a con- 
sequence of the necessity of making at least some fundamental norms of international 
law independent of the rigid scheme ‘‘of a source outside the consciences of the sub 
jects’? into which legal thought has more and more forced its representation of the 
‘social factor which creates so-called customary law.’’? However, historically, the idea 
of the so-called constitutional or fundamental principles was previous to the rigid 
forms of that description of custom as a law-creating procedure, based exclusively on 
the material element of usus to which Giuliano refers. Rather, that idea represents the 
slightest recognition of a logical necessity which legal thought, though restrained by 
the persistence of some canons of positivist derivation, could not deny altogether. If, in 
doing this, legal thought did not go so far as to include all jus non scriptum in the 
field of norms recognized as not produced by legally predetermined law-creating proc- 
esses, but wished rather to make a clear separation between primary law on one side 
and customary law on the other, this seems simply to have been because of the difficulty 
of taking all at once such a vastly important step away from principles and ideas 
which previously had been almost entirely unquestioned. 
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based on a difference they claim between the two processes of formation, 
but it does not stand up to a critical examination. This is not the place 
to discuss the question whether in the vast field of jus non scriptum one can 
introduce, more or less legitimately or usefully, some distinction, e.g., with 
reference to its greater or lesser universality °° or its different content, yet 
founded on criteria which have nothing to do with the way in which the 
norms were formed.” It is, however, important to point out that no 
distinction can be based on the supposed fact that so-called primary or 
fundamental norms are not produced by legally anticipated and organized 
law-creating facts, whereas customary laws are, and that these last should 
be considered as secondary norms ‘‘laid down’’ by a law-creating process 
specially provided by one of those primary norms.®2? The writer has al- 


80 As has already been observed (Scienza giuridica 90, note 1), logically there is 
nothing to prevent us from admitting the existence of particular norms, besides the 
general ones, within the framework of customary norms. But logically there is nothing 
which forces us to think that these eventual particular customary norms must have a 
different origin from that of other norms of jus non scriptum, and in particular from 
that of the primary norms of the order. The need that Sperduti had felt for this (La 
fonte suprema 159 ff.) derived solely from the fact that he still conceived both types of 
norms as being the product of specific law-creating facts; hence his preoccupation 
that the process of legal production of primary norms should be suitable only for the 
production of absolutely universal norms. If we think of both types as having no 
specific legal law-creating fact as their origin, it is clear that the eventual presence, 
besides norms which are shown to be universally valid in practice, of norms which prove 
to have force only in a narrower sphere, would present no difficulty and would cause no 
need for a hierarchical differentiation. 

91 The irrelevance, for the problem of existence of international unwritten norms, 
of a distinction based on their content has already been pointed out by Barile, La rile- 
vazione 161 f., who has also noted how international practice makes no distinction be- 
tween principles and customs in the case of norms of international jus non scriptum. 

Bentivoglio has given his approval to a distinction based on the content of norms, 
which aims at specifying, within the vast framework of unwritten international law, 
‘a group of fundamental principles which give a clear expression of the essence and 
function of the order.’’? ‘‘Interpretazione del diritto e diritto internazionale,’’ in 
Pubb. dell’Univ. di Pavia, n. 119 (1953), p. 254 ff. It should, however, be made clear 
that according to this writer too the distinction he admits does not assume importance 
for the problem of the formation of norms of international unwritten law. In fact 
Bentivoglio also agrees with the idea that all universal international law is a law 
whose existence cannot be traced back to any qualified source of legal production. 

22 The idea that one of the ‘‘primary’’ or ‘‘constitutional’’? norms of the interna- 
tional order anticipates and organizes custom as a specific ‘‘legal law-creating fact’? 
of that order, is to be found in the Italian school of thought, for example, in Fedozzi, 
‘¢Introduzione al diritto internazionale e parte generale,’’ in 1 Trattato di diritto inter- 
nazionale per cura di P. Fedozzi e 8. Romano 43 (2d rev. ed., Padua, 1933); Balladore 
Pallieri, Diritto internazionale 17, 20; Sperduti, La fonte suprema 209 ff., and Norme 
giuridiche primarie 12 ff., 24, note; Quadri, Diritto internazionale 81, 95; Monaco, 
Manuale di diritto internazionale pubblico e privato 48 ff. (Turin, 1949). 

It is significant that if the writer from whom more or less all of those mentioned took 
the idea of the existence of ‘‘fundamental or constitutional principles’’ in the inter- 
national community, that is, Romano, in his Corso di diritto internazionale 31 ff. (4th 
rev. ed., Padua, 1939), places a distinction between those principles and customary 
law, he bases this distinction exclusively on the fact that these principles were not 
formed gradually like customary law, but arose at the setting up of a community. He 
therefore has no thought of subordinating customary law to constitutional principles 
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ready had occasion to point out elsewhere how wrong it is to raise to the 
value of supposed moments of an imaginary legal law-creatinge process 
those so-called elements of custom which are nothing but the external data 
by which the existence and efficacy of a customary norm can be recognized, 
since it is a norm which is not otherwise manifested. And we saw then 
how attempts to present and describe custom as a ‘‘legal law-creating 
fact’’ had failed, and had been destined to fail.” One could add—and this 
is of importance to our study—that the error of excluding customary law 
from the field of law which is recognized as not being derived from legally 
pre-established law-creating processes, is still more obviously confirmed 
when one remembers that, in order to be able to recognize customary norms, 
legal science uses, and can only use, that same inductive method which it 
employs to establish the existence of those so-called primary or fundamental 
norms. This is generally the only method it can use in the case of all jus 
non scriptum.™ 





so that one of these should anticipate custom as a law-creating legal fact creating 
secondary norms. Romano, unlike some of his followers, is really consistent in his 
conception of customary law as having an ‘‘almost unconscious and therefore in- 
voluntary’? origin, or (Corso di diritto costituzionale 357 (7th rev. ed., Padua, 1943)), 
‘fas a norm spontaneously formed without a particular act of will.’’ This is a con- 
ception which logically excludes the possibility of inserting the idea of a special law- 
creating fact, legally anticipated and organized, whose task is to produce customary 
norms. 

A similar idea of customary law is to be found in Esposito, ‘‘Il controllo giurisdi- 
zionale sulla costituzionalità delle leggi in Italia,’’ estr. dalla 5 Riv. di dir. processuale -t 
(1950, No. 4), who speaks of a ‘‘spontaneous rise and fall of legal rules in the field o? 
eustom, despite all the prohibitions of written law.’’ Carnelutti (Teoria generale 34) 
says expressly that the customary formation of legal norms is purely ‘‘natural’’ and 
not ‘‘artificial’’ as is that of positive laws. Further afield, Olivecrona, Law as Fact 
61 f. (Copenhagen-London, 1939), states that traditional customary law is not ‘‘ formally 
constituted,’’ and ‘‘is to a large extent developed more or less unconsciously.’’ 

93 Scienza giuridica 84 et seg. On the difficulties which writers encounter in their 
effort to ‘‘make the action from which international customary law must have sprung, 
correspond with a process with more or less definite characteristics,’’ see also Giuliano, La 
comunità internazionale 174 ff. 

Sperduti (Norme giuridiche primarie 22 ff., note 22), wanted to make a final attempt 
as saving the idea that custom can be represented as a fact of legal production by 
imagining that the fact itself was a psychical creative action, though involuntary, whereby 
the conscience of the members would operate, so creating norms of law, because of a 
primary legal norm which would anticipate this action as a ‘‘source.’’ The spontaneous 
formation of a norm in the conscience of the members of the social body, on which 
Sperduti bases his argument, can be a psychical econcrescence. But this does not allow for 
it to be transformed into a psychical action which will ‘‘create’’ the norm in question. 
As I have already had occasion to make clear elsewhere, the birth of something cannot 
be presented as an action which will bring about this birth itself. 

24 The old expression ‘‘jus non seriptum,’’ usually applied particularly to custom, 
did not mean a type of norm that was materially not written, so much as the type of 
norm which, not having been manifested by an appropriate creative act, can only be 
recognized as existing by the outward manifestations of its functioning in the con- 
science of members of the social body. Giuliano, in La comunità internazionale, op. cit. 
179, observes correctly that also the ‘‘other norms of fundamental or constitutional or 
natural principles could only be recognized as existing on the basis of an analysis of 
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All these difficulties which legal thought encounters, despite the renewal 
of.some points of departure, while trying to clarify the question of the 
different ways in which the law in force can be formed, and that of the 
essential distinction which must be established concerning them, all derive 
in the last analysis from the unresolved contradiction between two, or 
rather several ideas of ‘‘positive’’ law, and from which no definite choice 
has really been made. Despite assertions to the contrary and a professed 
agreement with different and broader conceptions of ‘‘positivity,’’ the 
fact is that in practice it is impossible to give up completely an idea which 
is opposed to older tradition but firmly established by the profound in- 
fluence of legal positivism. According to this idea all law in force is 
‘*nositive’’ also in the sense of law ‘‘laid down,” and that legality, rather 
than being a quality which certain norms are recognized as having be- 
cause of certain specific characteristics of their structure and function,” is 
a character conferred on them by their origin, by their necessarily having 
been laid down. Until we are finally free from this idea, it is inevitable 
that we should end up by considering a purely material and not ‘‘legal’’ 
“laying down’’ as the determining factor of legality—and the fact that 
this ‘laying down”? is carried out by one body rather than another, and 
takes place in this way rather than in another, obviously takes nothing 
from the arbitrariness of the conclusion—unless we are satisfied with merely 
postulating the premises of our deductions or a no less arbitrary assump- 
tion of them by a metajuridical sphere. 

The profound though sometimes unconscious effect of the above-men- 
tioned idea on even the most modern thought is proved by the attitudes of 
those writers of recent Italian internationalist works who have clearly 
repudiated the classic idea of ‘‘positive’’ law, and have proceeded along 
their own lines to a redefinition of ‘‘positivity’’ which aims at eliminating 
every link with the idea of ‘‘jus positum.” Sperduti, for example, recog- 
nizes, as we saw, the existence of a small nucleus of primary and funda- 
mental international norms, the first of which would be that which would 
confer the value of a legal ‘‘source’’ on the customary law-creating process.~~~— 
This nucleus is extremely small; and yet its positivity should not be 
doubted, even if it were proved that they were primary norms which had 
not been ‘‘laid down,” since we know that the author gives a different 
meaning to this term. Despite this, however, he himself cannot give up 
the search for a source for a supreme law-creating fact even for these norms. 
This, he feels, can be found in the ‘‘process whereby international society is 


fact and of international practice.’’ More recently, the impossibility of establishing a 
distinction between customary norms and general principles, because of the identity 
of the procedures which the international judge follows in both cases, has been il- 
lustrated by Barile, La rilevazione, op. cit. 159 f. 

85 It had already been pointed out that the characterization of certain norms as legal 
norms must be based on the typical aspects of their way of operating, in Lezioni di 
diritto internazionale 7 (Milan, 1949-50), when the author indicated the specific value 
attached to the facts of social life by legal judgment as the element which distinguishes 
the legal sphere from those judgments of another nature. This idea has since been 
made clear and further developed in Scienza giuridica, op. cit. 69 ff. 
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fundamentally organized, itself laying down the highest principles of its 
own legal system,’’ which he defines as a ‘‘pre-legal custom’’ as opposed 
to the other subordinate source of the customary norms, which he calls 
“legal custom.” This search for a supposed legal process creating 
primary norms ends, therefore, with the determination of a typically pre- 
legal fact which—apart from any other consideration—-cannot, because of 
its very nature,” be used to prove that the norms ‘‘produced’’ by it are rules 
of law. The continued need for finding a ‘‘supreme’’ source can, therefore, 
only have been felt because of the persistence, in spite of everything, of 
some kind of idea that norms whose legality and positivity are affirmed on 
other grounds can become more “‘legal’’ and more ‘‘positive’’ if it ean be 
established that they were also ‘‘laid down’’ by some creative organ. For 
his part Quadri defines ‘‘primary’’ law, which has a position of ‘‘pre- 
eminence of force’’ over all other international legal norms, as ‘‘positive’’ 
law which must, however, be clearly distinguished from ‘‘jus positum.’’ 8 
However, he still thinks it indispensable, in order to explain their legal 
validity and efficacy, to make these primary norms depend on a ‘‘will,”’ a 
‘*decision’’ of the social body, on what is substantially a ‘“‘laying down” on 
the part of a supposed ‘‘supernational Authority.” In fact he speaks in 
this way of these norms as having been ‘‘laid down directly by the social 
body.’’ However suggestive, this is no more than a ‘“‘fictio,’’ and, since 
it still only leads to the indication of a purely pre-legal fact, it can be of 
no use, for the reasons I have already stated, as a premise from which to 
“deduce” the ‘‘legality’’ of primary norms. If the writer falls back on 
it, it is because he is convinced that legal nature must be conferred on a 
norm by its having been decided and willed by a definite authority.®° 
Here it is obvious that the much criticized ideas of traditional positivism 
are taking their revenge. Finally, even Giuliano does not entirely escape 
the influence of the idea of the ‘‘laying down’’ of all law by some ‘‘creative 
organ.” This writer pointed out a while ago that for the more general 
legal principles of the international order there is no ‘‘real process of 
laying down, of production’’ and that their legal value does not derive 
from their ‘‘having been laid down by a definite process on which a legal 
norm has conferred this power.’’*°° And he also saw the inconsistency of 

28 La fonte suprema, op. cit. 212 f. In order to remain faithful to these ideas, 
Sperduti, in his latest article, ‘‘Norme giuridiche primarie,’’ loc, cit. 16, has recourse 
to a use of the word ‘‘source’’ with which even he does not seem entirely satisfied. 

97 As we saw, the fact that primary norms belong to the legal system is determined, 
according to Sperduti, by inference from other norms of the legal system for which they 
form the necessary premises. 

98 Diritto internazionale, op. cit. 79, 88 f. 

29 The writer openly states this (ibid. 26) when he asserts that the legal norm is only 
the outward manifestation of the phenomenon of the authority of social power. 
Sperduti, Norme giuridiche primarie, op. cit. 16 f., criticizes Quadri’s idea of a ‘‘will 
of the social body.’’ But even reduced to a mere metaphor, as Sperduti would like, 
the idea of a ‘‘social will,’’ while serving no useful purpose, could be the cause of mis- 
understanding. 

100 M, Giuliano, ‘*Considerazioni sulla costruzione dell’ordinamento internazionale,’’ 


in Comunicazioni e studi dell’Istitute di diritto internazionale e straniero dell’Uni- 
versità di Milano, Vol. II, p. 201 (Milan, 1946). 
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discriminating, as some would have liked to do, between those supreme 
principles and the rest of general customary law. And yet despite this, 
Giuliano then yields to the temptation of attributing a source, even though 
not legally anticipated, to those principles and to those customary norms. 
In order to do this he tries to present as a source, as a creative organ of 
international norms, the ‘‘consciences of the members of the whole interna- 
tional community’’; or a ‘“‘manifestation’’ of them; or again the interna- 
tional community itself, seen as a whole, as an organ of a general character 
which ‘‘formulates judgments of legal value,’’ as opposed to the productive 
organs in which norms are formulated by only some of their members; or, 
finally, ‘‘the direct and immediate formulation of judgments of legal value 
by the community as a whole.’’?° To imagine an organ of this kind as an 
organ which can produce law is, once more, nothing but a fiction, as dan- 
gerous as all fictions. At the same time it is of no use to legal science, like 
all other attempts to return to imaginary non-legal sources. Furthermore, 
it is a conviction that contradicts the idea which the same writer has ex- 
pressed: that the general norms of the international legal order are the 
“‘opinions,’’ the ‘‘legal convictions” of the international community taken 
as a whole:?*? someone who is convinced of something does not create or 
produce his own conviction, he simply has it. The fact that, in spite of 
this, Giuliano felt the need for this fiction proves that his rejection of the 
traditional idea of positivity is less fundamental than it might appear, and 
that the idea that the essence of positivity cannot altogether be detached 
from a creation of law by a definite productive organ, from its being ‘‘laid 
down’’ by a body—though this body may be society—still continues to 
influence him. It is bound up with the whole conception of law as ‘‘having 
been’’ produced by society, and linked to the premise—which cannot be 
eliminated when one identifies ‘‘positivity’’ with ‘‘sociality’’ as Giuliano 
does—of the necessarily ‘‘positive’’ nature of all existing legal norms. 
And so this idea prevents that writer from taking the final step, from 
recognizing unhesitatingly that there are norms, existing and in force, 

101 See, respectively, La comunità internazionale, op. cit. 162, 166, 174, 181, 226, 229. 
Similarly, in connection with ‘‘general principles of law recognized by civilized 
nations,’’ Giuliano specifies as their ‘‘technical sources’? ‘these same human societies 
organized as States.’?’ 

202 Already in Scienza giuridica 81, this writer had occasion to point out that a 
reference to the conscience of the members of the social body can only be legitimate if 
this conscience is considered not as a ‘‘source’’ but as the ‘‘seat’’ of the norms, the 
place in which they are born, live and die, where they are written ideally even though 
they are norms of ‘‘ jus non scriptum’’; on condition, that is, that the reflexive mean- 
ing of ‘‘conseience’’ is not confused with the active meaning of ‘‘creation’’ or ‘‘ap- 
proval.’? It is obvious that one can speak of the ‘‘spontaneity’’ of the formation of 
certain norms only if one sets aside any idea of their being produced or formulated, 
either by this society as a whole, or by the conscience of its members. Spontaneous 
formation, production and formulation are words which naturally exclude each other. 
Giuliano particularly stressed the fact that the ‘‘formation or rejection of general 
international norms’? is a ‘‘spontaneous and natural phenomenon,’’ in his most recent 
book: I diritti e gli obblighi degli Stati. Tomo primo: L’ambiente dell’attivita 
degli Stati, in Trattato di diritto internazionale (dir. da G. Balladore Pallieri, G. 
Morelli, R. Quadri, sez. prima, Vol. III, Padua, 1956), p. 39. 
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which differ from the others, not because they were produced by a source 
diferent from and superior to the law rather than anticipated by it, but 
because they are norms which have no ‘‘source” of any kind, which grew 
up in the conscience of the members of society without having been 
“produced” or ‘‘formulated’’ by any body, and whose nature can only be 
recognized in its different aspects when this fact has been realized. 

It must be said that that part of modern international legal thought which 
likes to assert, often quite rightly, the ‘‘sociality’’ of law, is in danger, 
though to a different degree according to different authors, because it has 
not entirely rejected the idea of legality left behind by positivism. This 
is the danger of falling into a different, but not dissimilar, error from that 
of the statalist positivism, which it has often effectively opposed. It is 
not enough, after having proved that a definition of law as the will of the 
state or as all the laws created by the state, is wrong, simply to substitute 
for state a society more or less artificially personified. One must recog- 
nize that legality is not a quality conferred on norms because they were 
laid down by a given body, whichever that may be. What is of real value 
in the statement of the sociality of law is that law, as a social phenomenon 
—and ‘‘phenomenon’’ does not mean ‘‘product’’—is manifested and 
operates in the life of society and that therefore one must look for it in 
society, and consider and understand it in relation to society and its needs. 
But this does not mean that ‘‘sociality’’ is the reason for ‘‘legal nature,” 
that law is law because it is ‘‘created’’ by society, or because it is ‘‘the 
will of the social body’’ even in a metaphorical sense. One cannot say 
that society confers legality on its own norms} or, even if these norms are 
legal, that it is because society and its members want and consider them 
as such. Legality is an attribute conferred, not by society or by any 


108 The fact that ‘‘social forces’? cause its legal system to operate in society docs not 
justify the inference that ‘fit is society which confers legality on its system of legal 
organization,’’ as Sperduti states, Norme giuridiche primarie, op. cit. 27. Whatever 
the idea which the author intended to express by this statement, this last idea certainly 
lends itself to ambiguity. To indulge, as he does, in such statements as ‘‘it is society 
which creates law’’ (p. 30), or in the use of the metaphor of law as an emanation of 
the will of the social body, confirms the reality of the danger just mentioned, as do some 
of Giuliano’s expressions recalled above, and some of Quadri’s, which go even further. 

104In hig Considerazioni sulla costruzione dell’ord. int, op. cit. 186, Giuliano had 
described legality as a force given to certain norms by the ‘‘conviction of the members.’’ 
A reference to this subjective and ‘‘ideological’’ element was therefore enough to per- 
mit a distinction to be made between legal norms and other social norms. It would seem 
that this idea has been abandoned by the author in the second part of his next study, 
La Comunità internazionale, op. cit. 222 f., where one finds him accepting the idea that 
what makes the legal system different from other systems of social norms lies ‘‘only in 
the speciality of the values, or—if you prefer—the meanings, which legal judgments 
attribute to the social behaviour in question.’’ To say this is to admit that these judg- 
ments are characterized as judgments because of an objective element inherent in them, 
and not because of a merely subjective conviction of the members of the social body. 
However, some doubt still remains as to whether Giuliano has in fact abandoned the 
first idea, since he seems to restate it more recently in Norma giuridica, diritto sog- 
gettivo e obbligo giuridico (Pubbl. della Fac. di giur. dell’Univ. di Modena, No. 84, 
1952), p. 21, note 3. 
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other real or fictitious creating body, but by human thought which reflects 
on social phenomena; it is an attribute which is reserved for a certain 
category of norms, for a given group of judgments which it meets in social 
life, because they, and they alone, are found to possess as a whole definite 
objective characteristics. In other words it is legal science which, by 
discovering these characteristics and observing how they differ from those 
of other categories of judgments, which are also social, and present, and 
operating in the life of society, picks out the category of judgments in 
which it finds these characteristics and qualifies it as legal. The reason 
for their legality and their being qualified as norms of law lies in the 
objective presence of these characteristics, which legal norms reveal in 
their structure and in their common functioning: not in an imaginary 
“laying down” or ‘‘creation’’ or ‘‘formulation”’ by ‘‘society.’’ 

9. The discussion contained in the preceding pages should have provided 
convineing proof of the fact that legal science—and the international 
branch particularly—must make a further effort now to free itself finally 
from the last remnants of legal positivism which are preventing it from 
making and consolidating conquests indispensable for the future develop- 
ment of scientific investigation. 

With the intention of isolating the sphere of law and distinguishing it 
from that of other orders of knowledge which was its great merit, and 
with the ambition of making only that which really can be called law the 
object of legal science, separating it clearly from everything that is only 
aspiration, subjective expression of ideal needs of justice, or no less sub- 
jective deductions from principles which are said to be rationalistic, legal 
positivism made one mistake: that of following an a priori concept of law 
which led it to be too restrictive in tracing the boundary line. And so 
only “‘jus positum” remained in the field of law—and sometimes not even 
that—while all law which, because it had not been positum and had been 
easily confused with non-legal elements in the past, but is still no less law 
than law which has been ‘‘laid down,’’ and contains all the essential norms 
of every legal system, without which even law which had been ‘‘laid 
down’’ would not be law, was excluded from it. Ross has correctly ob- 
served how this idea, that there must be no other law besides that which 
has been positively formulated, has provoked and partly justified modern 
reactions in favor of natural law against positivist theories." However, 
if these reactions have been well received in their criticism of positivism 
because of its mistake, there is no need to lose sight once more of something 
that had been usefully specified, to confuse law with non-law, thus making 


105 A, Ross, A Textbook of International Law 95 (London, 1947): ‘‘As will appear 
from the above, there is undoubtedly something right in this reaction. There are 
sources of law other than those positively formulated. Insofar one must agree with the 
naturalist theories.’’ ‘‘But this does not mean,’’ the writer adds straight away, ‘‘that 
there are also ‘natural’ (supersensual, a priori) sources of law, but merely expresses 
the socio-psychological reality that judicial decisions, as described above, are also 
determined by spontaneous free factors of many kinds.’’ He points out that am- 
biguity of the term ‘‘positivism,’’ which can be defined either as ‘‘what is based on 
experience”? or as ‘‘what is formally established.’’ 
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legal science take a step backwards instead of forwards in order to correct 
this mistake. On the contrary one must complete the view of the lega! 
phenomenon by bringing back into the field of law the part that had been 
arbitrarily separated from it and consigned to a vague kind of limbo. 

This return to the field of law of the part which seems to be the product 
of spontaneous germination and not of will or of a ‘‘laying down,’’ must 
be carried out with the full knowledge that this law, although differently 
expressed, actually appears no less clearly and really existing and operating 
than that which was laid down by special productive organs, and that it 
is therefore perfectly capable of being specified and known by legal science 
which is not a science for nothing. 

However, as this writer has had occasion to say several times, in order 
for this full acceptance of the reality and legality of spontaneous law to 
be reached, it is absolutely essential to overcome the false idea, which 
gained ground owing to legal positivism, that legality is a kind of mark 
stamped on certain norms because they come from certain sources, because 
they were created by a given body whatever body that may have been. It 
is essential to recognize that legality is a qualification which legal science 
attributes to definite opinions, to given norms according to certain specific 
characteristics of their functioning in social life, and not because these 
opinions and these norms are propositions desired by certain bodies or 
produced by certain processes. Having recognized this, it is therefore a 
question of applying to that part of law which we have called spontaneous 
methods which correspond to its specific nature, and not to employ means 
which at best can only be used for law which has been laid down by special 
law-creating organs, or to hold that this law cannot be recognized by legal 
science only because these same limited methods cannot be applied to it. 
This law must be recognized for what it is: as a law which was formed 
spontaneously, following various causes and motives which have nothing to 
do with a formal process of production. There is no need to construct 
imaginary productive facts for it which are supposed to have ‘‘laid it 
down” wholly or partially, and then to go on perhaps to find a ‘‘founda- 
tion’’ for these productive facts in extrajuridical premises always with the 
illusion of making it still stronger. Again, one should recognize the real 
proportions of this law without reducing them arbitrarily as if faced with 
a worrying anomaly; one should specify the characteristics which effectively 

108 L’Esposito, I] controllo giurisdizionale, op. cit. 3, declares ‘‘that in every order 
beside the legal rules, formed within predetermined ways and limits, there exist rules 
which are also valid and efficient that arose outside legal channels.’’? For A. P. 
d’Entréves (Natural Law, An Introduction to Legal Philosophy 67 (London, 1951)) 
‘*Positive law does not exhaust the whole range of legal experience. There may bo 
Jaws other than the commands of the sovereign, laws with a different structure yet 
nevertheless binding and formally perfect.’? And he quotes as an example the ‘‘laws of 
the international eommunity.’’ 

According to Barile, La rilevazione, op. cit. 155, ‘International unwritten law of the 
present day could be called ‘law in force’ if this ambiguous phrase were understood, 
not in the sense that this law is not an historical fact, but that it has force in its ex- 
istence as a purely legal phenomenon directly linked with the whole of historical reality 
and not bound by formally set rules.’’ 
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distinguish it from law ‘‘produced’’ by law-creating organs, and draw 
from the existence of these characteristics all the important conclusions 
to which they lead. Finally, from the return of that part of law which had 
been arbitrarily excluded from the sphere of law, one should take the corol- 
laries deriving from it which refer to the different problems or pseudo- 
problems of legal thought in general, and of international law in par- 
ticular. In fact, the writer has already had occasion to draw attention to 
the fact that spontaneously formed law, present and essential in every 
legal order, takes on much greater importance in the international order, 
since, because of the equalizing structure of international society, all com- 
mon international law is exclusively law of this nature.?°7 

The final detachment of the idea of legality from that of a ‘‘laying 
down’’ seems to be the indispensable premise for the accomplishment on 
the part of legal thought, and particularly international thought-——-which 
for some time has not unreasonably assumed the task of leading the reaction 
against the arbitrary restriction of the sphere of law made by positivism— 
of the above-mentioned developments. It is also necessary for the happy 
conclusion, on the basis of these, of the efforts to which legal thought has 
been directing its energies for some time. There remains the question 
whether these developments, and the premise on which they depend, can 
actually and definitely be achieved while there is ambiguity, which has 
become progressively worse, concerning the meaning and value of the word 
‘‘positivity.’? In the preceding pages we have been able to see at least 
some of the harmful consequences of this ambiguity. In particular, we 
have been able to realize how the two or more meanings of the term ‘‘posi- 
tive law’’ constitute a serious obstacle to the determination of the very 
character of legality. The elimination of this ambiguity is therefore also 
an essential condition: more essential than we are usually prepared to 
think when it is a question of language. 

The ways of reaching a clarification of this problem can be various. 
This writer is perfectly aware that the method he prefers of keeping to the 
use corresponding to its etymology and recognized by the longest tradition 
for a definition of ‘‘positive’’? is not the only theoretically possible or 
permissible one. From the beginning the writer has said that for ‘‘posi- 
tive law,’’ as for every other expression used in speech, there does not 


107 Scienza giuridica, op. cit. 107 f. See also Giuliano, La Comunità interna- 
zionale, op. cit. 228 f.; and I Diritti e gli obblighi, op. cit. Barile is concerned with 
an examination of some important consequences concerning problems of international 
law, which can be deduced from recognizing the ‘‘spontancity’’ of common interna- 
tional law. Barile, La rilevazione e l’integrazione, op. cit. 144 ff., 162 f., 191 f. 
and ‘‘Interpretazione del giudice e interpretazione di parte del diritto internazionale 
non scritto,’’ in Riv. di dir, internazionale, 1954, fase. 2-3, p. 168 f. See also Benti- 
voglio, Interpretazione, op. cit. 247 ff. But there are certainly numerous and vast 
fields in which useful results may be obtained from a correct view of the characteristics 
of genera] international law as those of a spontaneously formed law. Note should be 
taken of the recent agreement of Sperduti, Norme giuridiche primarie, op. cit. 19 f., on 
some corollaries established for this recognition, particularly concerning the final 
elimination of the so-called problem of the ‘‘foundation’’ of law, especially that of 
international law. 
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exist a ‘‘true” or a “‘false’’ meaning, so that one must be adopted and the 
other repudiated. The only really indispensable thing is to see that the 
recognized use is as defined and unequivocal as possible not only in the 
scientific language of each writer, but also within legal thought in general 
and the international branch in particular. 

However, there is nothing to prevent one, on principle, from severing all 
links with etymology and tradition, and using the term ‘‘positive law’’ as a 
synonym for ‘‘law in force,” that is, as indicating all that law which ex- 
perience reveals as having been historically accomplished, and making an 
effective part of one of those legal systems which live within the various 
existing human societies.1°° If this way were followed it would obviously 
be permissible, and even necessary, to conclude that even legal norms which 
had been formed spontaneously, rather than through the action of special 
creative organs, and revealed by a convincing variety of outward mani- 
festations to be existing and operating in a determined society, and as be- 
longing to its legal system, were also norms of ‘‘positive law.” But in 
this case it would be necessary, on the other hand, to exclude most strictly 
the use of the same term ‘‘positive law’’ to indicate, within existing law, 
law which had really been ‘‘laid down’’ and produced by given law-creat- 
ing legal organs, and another adequate and unambiguous term would have 
to be found to indicate this law. Above all one must not give in to the 
idea of seeking a ‘‘laying down” of law which was not ‘‘laid down’’ 
merely because it is qualified as positive, or to all those other ideas which 
are consequences caused by the contemporaneous attribution, consciously 
or unconsciously, of a variety of different meanings to the same word. 
And however much one is warned, this certainly is not easy. In fact we 
have been able to see how difficult it is, even for those authors who propose 
to do so, to free oneself entirely from the influence of a use which has been 
universally accepted for so long and which has, furthermore, the attraction 
of an etymological derivation in its favor. If it is eliminated on one side, 
it almost inevitably blossoms out on the other, often in the less apparent but 
certainly no less important guise of its consequences. And the idea of 
looking for the ‘‘source,’’ the body, and the creative organ, even for that 
law which really arose independently of any source, continues to be a 
subject for serious study on the part of legal thought. 

For this reason it seems that, in order to attain the necessary clarity of 
language, other ways must be preferred to that already suspect way of 
changing the traditional meaning of the terms employed. If one preferred 
one could entirely eliminate the use of the adjective ‘‘positive’’ and divide 
‘law in force” into norms of spontaneous formation and those produced 
by legal law-creating organs. Or else, if it was felt to be wrong to give 
up this ancient and widely accepted term, the most correct and simple 
way would be to go back to traditional terminology and speak of ‘‘ positive 

108 Sperduti has expressly shown his preference for this solution in the end, Norme 
giuridiche primarie, op. cit. 29 f. The analysis of legal thought which is carried out in 
the preceding pages could perhaps persuade this writer that his way of understanding 


‘í positive law’? does not in fact correspond with ‘‘that which has always, or generally, 
been understood.’’ 
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law” only in the sense of ‘‘jus positum,” to point out clearly that there 
exists a distinct difference between the ideas of ‘‘positive law’’ and ‘‘law 
in foree,’’ and to bring within the larger field of the latter the distinction 
between ‘‘spontaneous law’’ and ‘‘positive law.’’ 19° 

However that may be, it is obvious that the adoption of one or other 
solution by linguistic use is not an end in itself; it is only a necessary 
measure to eliminate ambiguity in language itself and to obtain more 
easily those conditions which indeed are indispensable to anticipated de- 
velopments in the scientific investigation of the legal phenomenon, and in 
particular the international one. 

The essential thing is, as emphasized above, that the idea of legality 
should be detached from that of ‘‘laying down’’: that when it has to be 
ascertained whether a norm is legal and in force, it should no longer be 
held that it is indispensable—and sufficient—to find a ‘‘source’’ for that 
norm, to determine a body which has laid it down through some procedure; 
that we should be finally freed from the conviction that, in this sense at 
least, all law in force must necessarily be ‘‘positive.’’ 

Let it be clear that such an indispensable step implies nothing that could 
worry anyone. Once having taken it, we should certainly not go on the 
road back to positions we have already passed. Rather, the explicit 
recognition of the fact that a part of law in force is law of spontaneous 
‘*formation’’ constitutes just that indispensable correction, that perfecting 
of legal positivism, which can serve to eliminate attempts at a return to 
natural law and allow for the further evolution of legal thought in an 
entirely and purely scientific direction. It can never be repeated enough 
that law of spontaneous formation is no less really existing, nor less certain, 
nor less valid, nor less observed, nor less effectively guaranteed than that 
laid down by specific law-creating organs. It is rather the very spon- 
taneity of its origin that is the reason for a more spontaneous, and there- 
fore a more real, observance. 

By recognizing that not all law in force, and therefore not all ‘‘inter- 
national’’ law in force, is law laid down by special law-creating facts, 
and even that the most important part of that order is not, therefore, of 
positive but of spontaneous formation, the science of international law is in 


109 This solution, which the writer prefers, has also been followed in the most recent 
Italian international thought by Barile, La rilevazione, op. cit. 146, note 8. According 
to him, ‘‘ The expression ‘positive’ law . . . indicates that part of the law in force which 
having been formally laid down by a social will, whether by that of a dominant group or 
the will of the parties in a convention, can be in contrast with non-positive law, because 
of its content, but was formed spontaneously in the conscience of the members of a given 
organization.’? Elsewhere (Interpretazione del giudice, op. cit. 168 ff.) the same 
writer often uses the expression ‘‘formally laid down law’’ as a synonym of ‘‘ positive 
law?’ and the opposite of ‘‘spontaneous law.’’ This expression is correct and legitimate 
in itself. The only danger is that it may suggest the idea—which we have seen will- 
ingly played with by others—of the existence alongside law ‘‘formally laid down’? of 
a law which has not been ‘‘formally laid down’’ with the natural consequence that we 
are presented with ‘‘layings down?’ and ‘‘sources’’ which are not formal, not legally 
anticipated. These are in fact ideas which have no place in legal science, and a return 
to them is contrary to the clarification which we are seeking. 
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no danger of seeing the value and importance of its object of study 
diminish, or of furnishing an argument for the very superficial charges of 
non-legality or imperfection which are sometimes hurriedly made against 
the international legal phenomenon by followers of other disciplines. On 
the contrary, by aiming at this indispensable clarification, the science of 
international law can render a very great service to these other disciplines, 
by helping them to lay the foundations of a better understanding of the 
legal phenomena which they study. Where Italian international thought is 
concerned, the above-mentioned recognition, far from representing a break 
with or a deviation from the very united line of its development, only 
constitutes a logical and natural development, and a necessary premise for 
the further progress of that thought, so rich in important contributions, 
which started about forty years ago. 


RESEARCH ON THE GENERAL PRINCIPLES OF LAW 
RECOGNIZED BY CIVILIZED NATIONS.* 


OUTLINE OF A NEW PROJECT 
By Rupour B. SCHLESINGER 


William Nelson Cromwell Professor of International and Comparative Law, 
Cornell Law School 


Among students of international law it is no seeret that the concrete 
determination and formulation of the general principles of law recognized by 
civilized nations is a task hardly begun. This paper is intended to show 
that the task is important, perhaps more important than any other to which 
the collective wisdom and experience of scholars trained in comparative 
law can be devoted, and that the colossal magnitude of the task should 
not discourage us from making a beginning. It further aims to call atten- 
tion to a specifie project now under way which is designed to constitute a 
systematic beginning, or at least to determine the feasibility of the attempt.’ 


I 


Article 38 of the Statute of the International Court of Justice provides, 
in its clause 1(c), that the Court applies ‘‘the general principles of law rec- 
ognized by civilized nations.” In that Court and in other international tri- 
bunals, the general principles of law recognized by civilized nations con- 
stitute one of the sources of international law. In countless cases, inter- 
national courts have referred to this source of international law, and have 
invoked the general principles as a basis for their decisions.? “Byt if we 
read the opinions, we look in vain for an answer to the aesti: How did 
the Court know that the particular rule or principle it relied on was in 
fact a general principle of law recognized by civilized nations? In case 
after case, the judge writing the opinion simply expressed a hunch, a hunch 
probably based upon the legal system or systems with which he happened to 
be familiar. As Dr. Schwarzenberger emphasizes in his foreword to 


* This paper was prepared for the Colloquium on The Rule of Law in Oriental Coun- 
tries, held under the auspices of the International Association of Legal Science in Chi- 
cago, Sept. 12-16, 1957; it formed part of the conc)uding remarks made by the author 
as Chairman of that Colloquium. 

1¥For some references to earlier efforts to formulate certain ‘‘general principles,’’ 
especially in the area of human rights, see below, pp. 750-751. 

2The cases have been collected by Cheng, General Principles of Law as Applied by 
International Courts and Tribunals (1953), passim. See also Lauterpacht, The Fune- 
tion of Law in the International Community 115 ff. (1933); idem, Private Law Sources 
and Analogies in International Law §§ 28, 29 (1927); Verdross, ‘‘Les Principes Géné- 
raux du Droit dans la Jurisprudence Internationale,’’ 52 Hague Recueil 191 (1935), 
especially at 230 ff. 
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Dr. Cheng’s useful monograph on Article 38, it is not the fault of the 
judges that they have to resort to such an unscientific method.’ Nor is 
it the fault of those teaching and practicing international law. It is the 
comparatists, Dr. Schwarzenberger points out, who thus far have failed 
to give any conerete answers, based on comparative research, to the ques- 
tion: What are the general principles of law which are recognized by 
civilized nations? * As long as concrete answers to this question are lack- 
ing, there is necessarily a gap in the structure of public international 
law, a gap which can be filled only by those who have learning and ex- 
perience in what is commonly called comparative law As comparatists, 
we are thus called upon to make a major contribution to the development 
of international law. The potential magnitude of this contribution has 
been emphasized by teachers and practitioners of international law, who 
point out that the ‘‘general principles’? mentioned in Article 38, if they 
can be concretely established, are a primary source, often the only source 
of international law in the absence of an applicable treaty.® / 

\Even if there is a treaty, its interpretation may require the application 
of general principles of law recognized by civilized nations.’ This is 
particularly true of the numerous treaties which employ broad language 
such as ‘‘freedom of access to the courts’’ or ‘‘most constant protection 
and security for their persons and property.’’ As an example, the Peace 
Treaties of February 10, 1947, may be cited. They include provisions 
obligating the governments of Italy, Bulgaria, Rumania and Hungary ^ 


8 Cheng, op. cit., Foreword by Schwarzenberger at XII. 

4 Other authors have expressed similar views. See Schlesinger, ‘‘ Teaching Compara- 
tive Law: The Reaction of the Customer,’’? 3 A. J. Comp. Law 492, 497-498 (1954); 
Gutteridge, ‘‘Comparative Law and the Law of Nations,’’ 21 Brit. Yr. Bk. Int. Law 1 
(1944); Vallindas, ‘‘General Principles of Law and the Hicrarchy of the Sources of 
International Law,’’ in Grundprobleme des Internationalen Rechts: Festschrift für 
Jean Spiropoulos 425 at 428 (1957); Wehle, ‘‘Comparative Law’s Proper Task for the 
International Court,’’ 99 U. of Pa. Law Rev. 13 (1950). 

6 For an example which, although limited to a single point, shows what could be 
achieved by proper use of the comparative method, see Aréchaga, ‘‘Treaty Stipulations 
in Favor of Third States,’’ 50 A.J.I.L. 338, 346-349 (1956). 

a See Briggs, The Law of Nations 45 ff. (1952); Haerle, ‘‘Les Principes Généraux de 
Droit et le Droit des Gens,’’ 16 Rev. de Droit International et de Législation Comparée 
663 (1935); Kraus, ‘‘ Revision of the Peace Treaties ex aequo et bono,’’? 1 New Com- 
monwealth Quarterly 33, 42 (1935); Verdross, loc. cit. (note 2 above), at 191; Visscher, 
tí Contribution à Etude des Sources du Droit International,’’? 3 Recueil Gény 397 
(1936). 

With special reference to the present Suez Canal dispute, and the waters of the Indus 
Basin, sce Laylin, ‘‘ Principles of Law Governing the Uses of International Rivers,’’ 
especially at pp. 13-14 of the advance print; Finch, ‘‘ Navigation and Use of the Sucz 
Canal’’ (both addresses before the 1957 Annual Meeting of the American Society of 
International Law, printed in the Procrgpines of that meeting); Huang, ‘‘Some Inter- 
national and Legal Aspects of the Suez Canal Question,’’ 51 A.J.I.L. 277, 296, 307 
(1957). 

1 See Makowski, ‘‘L’Organisation Actuelle de 1’Arbitrage International,’? 36 Hague 
Recueil 360-361 (1931); Mann, ‘‘Interpretation of Uniform Statutes,’?? 62 Law Quar- 
terly Rev. 278 (1946); Salvioli, ‘‘La Corte Permanente di Giustizia Internazionale,’’ 15 
Riv. di Dir, Int. 11 (1923); Vallindas, ‘‘ Autonomy of Interntional Uniform Law,” 8 
Rev. Hellénique de Droit Int. 8, 10 (1955). 


736 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol]. 51 


to secure to all persons under their jurisdiction . . . the enjoyment 
of human rights and of the fundamental freedoms, including freedom 
of expression, of press and publication, of religious worship, of po- 
litical opinion and of publie meeting.® 


It is clear that in many situations these broad terms acquire concrete 
meaning only by reading into them the general standards of decency 
which civilized nations recognize in their municipal legal systems, and some- 
times in collective declarations.® 

The importance of the ‘‘general principles’’ in litigation before inter- 
national tribunals is not limited to the area of substantive law. Many 
questions of procedure and evidence (often crucial questions, as shown 
by the examples cited in the footnote), which necessarily arise in treaty 
and non-treaty cases alike, are not regulated by specific provisions of 
treaty or charter; in filling the gap, an international court will expressly 
or silently resort to procedural and evidentiary principles which are felt 
to be inherent in all civilized legal systems.?° 


8 Art. 15 of the Peace Treaty with Italy, 61 Stat. 1878; Art. 3 (1) of the Peace Treaty 
with Rumania, 61 Stat. 1801; Art. 2 of the Peace Treaty with Bulgaria, 61 Stat. 1955; 
Art. 2 (1) of the Peace Treaty with Hungary, 61 Stat. 2112, 

9 See notes 50-54 below. 

10 This was clearly and sweepingly recognized in The German Interests Case, 1925, 
Ser. A-6 Judgments and Orders of the P.C.I.J. 19. Many cases in which this doctrine 
was applied in connection with particular procedural problems are listed by Cheng, op. 
cit. (note 2 above), at 25, 26, 257-386, 387-390. E.g.: 

Audiatur et altera pars: Arakas (The Georgios) Case (1927), Greco-Bulgarian Mix. 
Arb. Trib., 7 Rec. des Décisions des Trib. Arb. Mixtes Institués par les Traités de Paix 
39, at 43-45; 

Nemo Judes in sua propria causa: Arakas case, above; Turnbull, Manoa Co. Ltd., 
Orinoco Co. Ltd. Cases (1903), U. S.-Venezuelan Mix. Cl. Comm., Ralston and Doyle, 
Venezuelan Arbitrations of 1903, ete. 200 at 244 (1904); 

Jurisdiction: Mavrommatis Palestine Concession Case (1924), Dissenting Opinion by 
Moore, Ser. A-2 Judgments and Orders of the P.C.1.J. 57-60. 

The Court has the Power to Determine the Estent of its own Jurisdiction: Interpre- 
tation of the Greco-Turkish Agreement (1928), Series B-16 Advisory Opinions of the 
P.C.LJ. 20; Rio Grande Case (1923), Nielsen, American and British Claims Arbitrations 
under the Special Agreement concluded between the U. S. and Great Britain, Aug. 18, 
1910, 332, at 342 (1926). 

Jura Novit Curia: Free Zones Case, (Jgt) (1932), Series A/B-46 Judgments, Orders 
and Advisory Opinions of the P.C.I.J. 138; Brazilian Loans Case (1929), Series A-20/21 
Judgments and Orders of the P.C.I.J. 124. 

Presumption of the validity of acts: Valentiner Case (1903), German-Venezuelan Mix. 
Cl. Comm., Ralston and Doyle, Venezuelan Arbitrations of 1903 ete. 562, at 564 (1904); 
Friedrich & Co. Case (1902), French-Venezuelan Mix. Cl. Comm., Ralston and Doyle, 
Report of French-Venezuelan Mixed Claims Commission of 1902, 31, at 42 (1906). 

Presumption of the good faith of litigants: Lighthouses Case (1934), separate opin- 
ion of Sé6fériades, Series A/B-62 Judgments, Orders and Advisory Opinions of the 
P.C.I.J. 47. 

Evidence: Kling Case (1930), Opinions of Commissioners under the Convention con- 
cluded Sept. 8, 1923 as extended by subsequent Conventions between the U. S. and 
Mexico, Oct. 1930 to July 1931, 36, at 45 (1931). 

Evaluation of Evidencg: Odell Case (1931), Further Decisions and Opinions of the 
Commissioners in Accordance with the Conventions of Nov. 19, 1926 and Dec. 5, 1930 
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The significance of the general principles is further heightened by the 
rapid growth in our time of the number and importance of internatioual 
organizations and of other trans-national and often supra-national bodies 
and arrangements. In creating and administering these institutions, 
lawyers have to play a vital rôle. International organizations cannot 
perform their functions without entering into legal transactions which 
may range from matters of headline importance to the construction of an 
office building or the purchase of a typewriter. All of these transactions 
may lead to legal disputes. Legal controversies have arisen, for example, 
between such organizations and their staff members.!? Clearly, an inter- 
national or supra-national organization will not ordinarily subject itself to 
local law for the determination of such disputes. (The general counsel of 
every international or supra-national organization will testify that what is 
needed to resolve these very practical problems is the guidance of a non- 
local body of law, which very often is non-existent except for the ‘‘general 
principles.’”) Conerete knowledge of these principles is required, and at 
present badly lacking, not only for the resolution of disputes, but perhaps 
even more in order to avoid them by proper drafting of the treaties, 
charters, agreements and other documents by which these institutions are 
created and operated. 

The more drastic the powers of the organization, the more vital these 
questions become for the organization itself, for the participating govern- 
ments and, last but not least, for the individuals and companies affected. 
The European Coal and Steel Community may be cited as an example. 
Proper definition of the drastic powers of the High Authority, and crea- 
tion of a system of judicial review protecting the individual enterprise 
against abusive exercise of that power, were necessary prerequisites for 








between Great Britain and the United Mexican States, subsequent to Feb. 15, 1930, 61 
at 62-63 (1933). 

Presumptions in Evidence: Daniel Dillon Case (1928), Mexican-U. 8. Gen. Cl. Comm., 
Opinions of Commissioners under the Convention concluded Sept. 8, 1923 as extended by 
the Convention signed Aug. 16, 1927 between the U. S. and Mexico, Sept. 26, 1928 to 
May 17, 1929, 61, at 65 (1929). 

Burden of Proof on the Claimant: The Queen Case (1872), 2 La Pradelle and Politis, 
Recucil des Arbitrages Internationaux 706, at 708 (1932). 

Res Judicata: Chorzow Factory Case (Interpretation) (1927) Series A-13 Judgments 
and Orders of the P.C.LJ. 27. 

Prescription: Gentini Case, Italian-Venezuelan Mix. Cl. Comm. (1903), Ralston an'i 
Doyle, Venezuelan Arbitrations of 1903 ete. 720, at 726-727 (1904). 

But cf. for a more skeptical view, Sereni, Principi Generali di Diritto e Process» 
Internazionale (1955), reviewed by Lipstein, 31 Brit. Yr. Bk. Int. Law 522 (1954). 

11 See Jessup, Transnational Law 9, 29-34, 98-102 (1956). For a general discussion 
of the growing coverage of international law in our day see, e.g., Kunz, ‘‘ The Changing 
Law of Nations,’? 51 A.J.IL. 77 (1957); Friedmann, ‘‘Some Impacts of Socirl] 
Organization on International Law,’’? 50 A.J.L.L. 475, 476 (1956). 

12 See Jessup, op. cit. 101-102; Bastid, ‘‘De Quelques Problèmes Juridiques posis 
par le Développement des Organisations Internationales,’’ in Grundprobleme (op. eil. 
note 4 above), pp. 35-37, 39-40; Powers, ‘‘United Nations Administrative Tribunals cs 
Adjudicators of Disputes Arising out of Employment Contraets with Internationel 
Organizations,’’ 54 Mich. Law Rev. 533 (1956). 
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the proper functioning of the Community.** The lawyers who had to 
meet those problems had no international or trans-national model to guide 
them. They had to fall back on the principles of administrative law 
developed by individual nations. While using French administrative 
law as their starting point, they did not neglect to examine the admini- 
strative law of Germany and of the other participating nations; on this 
basis they were able to develop a supra-national system of administrative 
law, which, at least in its broad outline, is consistent with the funda- 
mentals of administrative law recognized in all of the participating coun- 
tries.’ They were, of course, helped by the fact that all of the six eoun- 
tries in question have a basically similar system of administrative courts 
dealing with questions of ‘‘public law,’’ separate from the ordinary courts 
which determine ‘‘private law’’ cases. To establish common ground in 
an organization comprising both civil law and common law jurisdictions 
may be even more difficult; but the problem is by no means insoluble. 

Would it be unreasonable to expect that co-operative supra-national and 
trans-national ventures, whether regional or worldwide, would be furthered 
by the availability of a body of formulated general principles of law recog- 
nized by civilized nations? May we not assume that the existence of such 
a common core of legal precepts (and perhaps of legal techniques and 
institutions) in fields such as those of procedure and contracts would make 
it unnecessary for the lawyers in each instance to start de novo when they 
set up the ground rules? If the answer to these questions is in the af- 
firmative, then the task before us transcends the area of public inter- 
national law which we normally associate with Article 38, and assumes 
significance throughout the vast and rapidly increasing field of trans- 
national legal relations, whether or not such relations be governed by 
public international law in the traditional sense of the word.** 

Nor is the impact of the idea behind Article 38 necessarily limited to re- 
lations and disputes of a justiciable character. Of course, if a dispute 
cannot be brought before an international court, Article 38 by its terms is 
not directly applicable. But the force of the principle which the article an- 
nounces may assert itself in other ways. The International Commission 

13 For a description of the organization and functioning of the Community see, e.g., 
Bebr, ‘‘ European Coal and Steel Community: A Political and Legal Innovation,’’ 63 
Yale Law J. 1 (1953); Parker, ‘‘The Schuman Plan,’’ 6 Int. Org. 381 (1952); Van 
Raalte, ‘‘The Treaty Constituting the European Coal and Steel Community,’’ 1 Int. 
and Comp. Law Q. 73 (1952); Vernon, ‘‘Schuman Plan—Sovereign Powers of the Eu- 
ropean Coal and Steel Community,’’ 47 A.J.I.L. 183 (1953). For a diseussion of the 
first case brought to the Community’s High Court of Justice see Note, ‘‘ European Coal 
and Steel Community: High Court of Justice,’’ 4 Int. and Comp. Law Q. 146 (1955). 

14 See, e.g., Bebr, ‘‘ Protection of Private Interests under the European Coal and Steel 
Community,’’ 42 Va. Law Rev. 879 (1956); Stein, ‘‘The European Coal and Steel Com- 
munity: The Beginning of its Judicial Process,’’ 55 Col. Law Rev. 985 (1955). 

15 Cf. Hamel, ‘‘ Perspectives et Limites de 1’Unification de Droit Privé,’’ in Interna- 
tional Institute for the Unification of Private Law, Actes du Congrés International de 
Droit Privé tenu à Rome en Juillet 1950, pp. 61, 74-75 (1951). 

16 The significance of the concept of ‘‘ general principles of law recognized by civilized 
nations’? is not even limited, to trans-national transactions and relations. See Part II 
of this article below. 
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of Jurists,” in dealing with the Hungarian situation, recently expressed 
the thought 


that an appeal to the laws and basie principles of justice whieh are 
recognized by all civilized nations may carry weight where polit val 
arguments fail.1* 


If we take the long view, this optimistic prediction may be true; but the 
general principles of law recognized by civilized nations can be translated 
into the pressure of world opinion only if, as a first step, some agreement 
can be reached as to just what these principles are. 


Il 


If it were possible to find and formulate a core of legal ideas which arc 
common to all civilized legal systems, the effect might transcend the ares 
of international law (however broadly defined) and of international or 
ganizations, and might go far beyond the goal—even though in itself i 
is an ambitious goal—of implementing Article 38 of the Statute. Tenta 
tively, and subject to verification by the research methods outlined at thc 
end of this paper, it is suggested that establishment of such a commor 
core might lead to practical results in a number of areas of legal endeavor. 

1. The history of legal systems in the last 800 years has been one o° 
increasing regionalism and sectionalism.1® The common law and th: 
civil law became two worlds apart. Within the civil law world, the codi- 
fication movement of the last 150 years resulted in national isolationisr: 
and separatism.” Each nation created its own national codes. Judges, 


17 The International Commission of Jurists of The Hague should not be confused wit. 
another Commission of the same name established in 1955 by the International Assoc:- 
ation of Democratic Lawyers. See Kabes and Bergot, Blueprint of Deception 279 
(1957). 

18 Editorial entitled ‘‘Hungary,’’ in the Newsletter of the International Commissic 1 
of Jurists, I (April, 1957), p. 3. 

19 It is, of course, true that even in medieval times the law was not uniform throug i- 
out the world, But the universality of feudal culture and of ecclesiastic influence, the 
pervasive impact of the renaissance of Roman law in Italian universities, and the cos 
mopolitan nature of mercantile customs combined to give the law a fundament commcn 
to all Christendom. Later on, these unifying forces were neutralized and overcome by 
the decay of feudalism; by the Reformation; by the gradual emergence of national co 1- 
sciousness and national states; by the rise of the English common law, which reduc: d 
the influence of civil and ecclesiastical law in England and absorbed the law mr- 
chant; and finally, by the sweeping 19th-century victory of nationalism as a mass move 
ment, which in its wake brought national codifications to the countries of the civil l: w 
orbit. 

20 Within each of the nation states, codification meant unification of diverse local lav's. 
See, e.g., Déak and Rheinstein, ‘‘The Development of French and German Law,” 24 
Georgetown Law J. 551 (1936). But as between one nation state and another, the 
national codifications had the effect of impeding the interchange of legal thought aid 
experience. See Schnitzer, De Ja Diversité et de 1’Unification du Droit 8-9 (1946); 
Schlesinger, ‘‘Teaching Comparative Law: The Reaction of the Customer,” 3 A. J. 
Comp. Law 492, 501 (1954). Cf. David, ‘‘Die Zukunft der Europacischen Rechtso: d- 
nungen: Vereinheitlichung oder Harmonisierung?’’ in Euyopaeische Zusammenarbeit m 
Rechtswesen, hsgb. von K. Zweigert, pp. 14 (1955). 
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practitioners and academicians in each country concentrated their efforts 
on the interpretation and development of their own code system, without 
paying much attention to the similarly isolated developments in other 
countries living under different codes. Linguistic, terminological and con- 
ceptual barriers between the lawyers of various countries thus were bound 
to grow to new heights. 

This development engulfed all fields of law, including even the area of 
commercial law in which the law merchant had provided a cosmopolitan 
spirit and a measure of worldwide uniformity until the 18th century.?? 
Within the common law world, the decay of uniformity did not proceed 
at the same pace as in the world of code law;* but with the increasing 
importance of statutory law, even in the so-called common law jurisdic- 
tions, the trend is in the direction of growing divergence.* 

Far-sighted scholars and practitioners, watching this dangerous rise of 
sectionalism in the law, have long called for unification (perhaps we should 
say reunification), especially in the area of commercial law. This move- 
ment, supported by the efforts of the best among the world’s legal scholars, 
met with some success, on a regional seale, in the law of bills and notes,?¢ 


21 See Schlesinger, Comparative Law—Cases and Materials 18-19 (1950); Schnitzer, 
op. cit. (note 20 above), at 4-12. The particularization of legal systems was mitigated, 
however, by the prestige gained by a few outstanding Codes which became models of 
legislation within so-called ‘‘code families.’’ See, e.g., Schlesinger, op. cit. at 232; 
Schnitzer, op. cit. at 22-25. (The literature on this point, especially on the expansion 
and influence of the French Civil Code, is so vast that it would go beyond the scope of 
this paper to give further citations.) 

22 At one time it was even asserted that the law merchant was a branch of the law 
of nations. See Burdick, ‘‘Contributions of the Law Merchant to the Common Law,’’ 
in III Select Essays in Anglo-American Legal History 34-43 (1909). The writings of 
some of the scholars who held this view are cited and criticized by Goldschmidt, Hand- 
buch des Handelsrechts 364-365 (1874). 

23 This was due, in part, to the defeat of the codification movement in the United 
States. See Wagner, ‘‘Codification of Law in Europe and the Codification Movement 
in the Middle of the Nineteenth Century in the United States,’’ 2 St. Louis U. Law J. 
335 (1953). 

24 Cf. Lawson, ‘‘ Uniformity of Laws: A Suggestion,’’ 26 J. Comp. Leg. (3rd Ser.) 
16, 17 (1944). 

25 See Bagge, ‘‘International Unification of Commercial Law,’’ in International In- 
stitute for the Unification of Private Law, Unification of Law: A General Survey of 
Work for the Unification of Private Law 253 ff. (1948); Hamel, ‘‘The Geneva Conven- 
tions on Negotiable Instruments and Methods of Unifying Private Law,’’ ibid. at 271 
£.; Keyes, ‘‘Toward a Single Law Governing the International Sale of Goods,’’ 42 
Calif. Law Rev. 653 (1954); Rabel, ‘‘The Hague Conference on the Unification of Sales 
Law,’’ 1 A. J. Comp. Law 58 (1952). On the most recent endeavors in the area of in- 
ternational commercial law (using the term in its civilian sense) see Reese, ‘‘Some 
Observations on the Eighth Session of the Hague Conference on Private International 
Law,’’ 5 A. J. Comp. Law 611 (1956), and Documents, ibid. at 650; see also Riese, 
‘(Der Entwurf zur Internationalen Vereinheitlichung des Kaufrechts,’’ 22 Zeitschrift 
f. Auslindisches und Internationales Privatrecht 16 (1957). Cf. Matteucci, ‘‘ Prospects 
of International Unification of Law from a European Viewpoint,’’ 10 La. Law Rev. 15 

1949). 

‘ 26 See Schlesinger, Comparative Law (op. cit. note 21) 8; Feller, ‘The International 
Unification of Laws Concerning Checks,’’ 45 Harvard Law Rev. 668 (1932); Gutteridge, 
“The Unification of the Law of Bills of Exchange,’’ 12 Brit. Yr. Bk. Int. Law 13 
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and even on a worldwide scale in some areas of air law and of maritime 
law.” In general, however, experience shows that unification efforts are 
rarely successful except within narrow specialized sectors in which o`- 
ganized group pressures operate on a trans-national scale. The progress of 
true worldwide unification of large segments of law has been too slow to leave 
much room for optimism.” The time has come, perhaps, to discard or 
limit the visionary goal of ‘‘one law” or ‘‘one code”? for the whole world, 
and to substitute for it the more realistic aim of crystallizing a common 
core of legal principles.2® At the same time, we may pragmatically recog- 
nize that outside of that common core the detailed legal rules followed by 
the various nations necessarily differ, arid perhaps should differ. 
Businessmen might be immeasurably helped in their international trans- 
actions if they could be sure that, in spite of continuing differences of de- 
tail, there is trans-national agreement on minimal principles of conduct and 
enforcement. One might draft contracts and other documents for use in 
international trade in such a way that, given this minimum area of agree- 
ment, they would be effective under more than one legal system. In an 
article published eight years ago, which has received more attention from 
practitioners than from academicians, two American scholars attempted 
to apply this common core method to the drafting of international bills 
of exchange.*° Once the necessary comparative research has been con- 


(1931) ; Hudson and Feller, ‘‘ The International Unification of Laws Concerning Bills of 
Exchange,’’ 44 Harvard Law Rev. 333 (1931); Yntema, ‘‘ Unification of the Laws Re- 
specting Negotiable Instruments,’’ 4 Int. and Comp. Law Q. 178 (1951). 

27 See, e.g., Schlesinger, Comparative Law, op. cit. at 7-8; Cleminson, ‘‘ International 
Unification of Maritime Law,’’ 23 J. Comp. Leg. (3rd Ser.) 163 (1941); Gutteridge, 
tt The Unification of the Law of the Sea,’ 16 J. Comp. Leg. 246 (1934). 

28 See Gutteridge, Comparative Law 145 ff. (1946), and Schlesinger, Comparative 
Law, at 381-382, 451-452, where some of the difficulties are discussed. See also Pat- 
terson and Schlesinger, Problems of Codification of Commercial Law, N. Y. Leg. Doc. 
No. 65 A (1955) (to be published also in the forthcoming study of the New York Law 
Revision Commission dealing with the proposed Uniform Commercial Code). 

29 Compare Sarfatti, ‘‘Roman Law and Common Law: Forerunners of a General Uni- 
fication of Law,’’ 3 Int. and Comp. Law Q. 110 (1954): 

‘‘That which is worthy of particular consideration today is the aspect of comparative 
law which has for its object a continuous rapprochement among the principal systems 
being compared, and which seeks to discover in their apparent diversity a common sub- 
stratum of institutions and concepts.’’ 

See also the article by the same author, ‘‘Comparative Law and the Unification of 
Law,’’ 26 Tulane Law Rev. 317 (1952). 

Compared to an endeavor to find a ‘‘common substratum of institutions and con- 
cepts,’’? an attempt to formulate concrete ‘‘general principles’? seems more ambitious 
and less certain of success. A retrenchment, however, to the more modest goal advo- 
cated by Sarfatti would still be possible if the project outlined in this article should 
prove the impossibility, at this time, of agreeing on a worthwhile number of sufficiently 
meaningful ‘‘general principles.’’ 

For comparable proposals concerning the ‘‘harmonization’’ rather than the ‘‘unifica- 
tion”? of law, on a regional basis, see David, loc. cit. note 20 above, at 7 ff.; also Aubin, 
‘¢Buropaeisches Einheitsrecht oder Intereuropaeische Rechtsharmonie?’’ ibid. at 48 ff. 

30 Leary and Husted, ‘An Approach to Drafting an International Commercial Code 
and a Modus Operandi under Present Laws,’’ 49 Col. Law Rev. 1070 (1949). 
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ducted, the method could just as fruitfully be applied to the drafting of 
any other type of legal document used in international trade. 

2. To a greater degree than is ordinarily realized, the legal systems of 
individual nations are receptive to the penetration of general principles 
recognized by civilized nations, provided these principles can be estab- 
lished in concrete form. This willingness to receive the ‘‘general prin- 
ciples” into the national legal order, has found expression in positive 
norms, both in the civil law and in the common law world. 

(a) Constitutional, statutory and decisional rules of many countries pro- 
vide that established precepts of international law, including those derived 
from the source known as ‘‘general principles,’’ are applicable and binding 
in domestic courts as part of the domestic legal system. 

(b) Many, if not most, of the civil codes enacted in civilian countries 
contain express provisions concerning the source or sources of law to which 
a judge should turn if no rule applicable to the case before him can be 
found in the code or in other statutes.” The Spanish Civil Code, for 
example, provides in Article 6: 


When there is no law exactly applicable to the point in controversy, 
the customs of the place shall be observed, and in the absence there- 
of, the general principles of law.?? 


Another more recent example is presented by the Egyptian Civil Code of 
1949, which served as a model for the codes of several other Arab countries. 
Article I, paragraph 2, of that code provides as follows: 


In default of statutory provisions the Judge shall decide according to 
custom, in the absence of custom, according to the principles of 
Islamic law, and in default of such, according to the principles of 
natural law and equity. 


In the many countries whose codes thus refer to ‘‘general principles 
of law” or ‘‘principles of natural law and equity,” courts and legal 
writers face an interesting question. In ascertaining the contents of these 
principles, should they look beyond their national frontiers? Are these 
principles conceived as having their roots in a local or national Volksgeist, 
or do they transcend national territories? The Egyptian Code, it seems, 
is quite clear on this point. In referring to the principles of Islamic law, 
it looks beyond the borders of a single country and invokes the common 
core of the laws of all Islamic nations.** Then, by referring even more 


81 Various types of such code provisions are noted by Cheng, op. cit. 400-408, by Ire- 
land, ‘‘ Precedents’ Place in Latin Law,’’ 40 W. Va. Law Q. 116 (1934), and by Len- 
hoff, ‘‘Interpretative Theories: A Comparative Study of Legislation,’’? 27 Texas Law 
Rev. 312 (1949). See also Schlesinger, Comparative Law—Cases and Materials 276 
(1950), where an English translation of the celebrated Art. 1 of the Swiss Civil Code 
is set forth. 

82 For a discussion of this code provision, see Diokno, ‘‘What are ‘los Principios 
Generales del Derecho’ in Article 6 of the Spanish Civil Code?’’ 10 Philippine Law J. 
1 (1930). 

83 See Habachy, ‘‘Islam: Factors of Stability and Change,’’ 54 Col. Law Rev. 710, 
713, 716-717 (1954); Khadduri, ‘‘Nature and Sources of Islamic Law,’’ 22 Geo. Wash. 
Law Rev. 3 (1953); Millit, ‘‘L’Idée de la Loi dans 1’Islam,’’ 4 Rev. Int. de Droit 
Comp. 669 (1952). 
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generally to ‘‘the principles of natural law and equity,” the Code instruc‘s 
the courts to go further and study principles the recognition of which is 
not limited to the Islamic world. 

The concrete exposition of the principles of law generally recognized by 
civilized nations thus might be helpful to municipal tribunals when they 
attempt to reach positive results on the basis of these broad provisions 
typically contained in civilian codes. 

(c) Even in the absence of a code provision of this type, courts in com- 
mon law as well as civil law countries (as indeed courts operating under 
any type of legal system) have to fashion new answers to novel questions. 
In doing so, they often benefit from foreign experience,** and, in par- 
ticular, from studying the ‘‘general principles’’ to which other civilized 
nations adhere.” Even more frequently, legislators and legislative drafts- 
men engage in comparative studies before they choose between alternative 
techniques and solutions. Might it not be expected that courts and legis- 
lators will give preference to one solution over another if it can be demon- 
strated that such solution is in accordance with principles of law generally 
recognized by other civilized nations? Might not a statement or ‘‘restate- 
meut’’ of the general principles, even if it has only academic authority to 
back it up, thus become a force toward a modicum of uniformity, or at 
least of mutual understandability of legal precepts? 

(d) In countries in which the courts have the power to examine the 
constitutionality of legislative acts, awareness of the fundamental common 
core of all civilized legal systems may play an important rôle in determin- 


24 Seo, e.g., Wolff, ‘‘The Utility of Foreign Law to the Practicing Lawyer,’’ 27 Am. 
Bar Assn. J. 253 (1941); also Schlesinger, Comparative Law—Cases and Materials 7 
(1950). 

35 Seo, e.g., McLean v. Clydesdale, 9 App. Cas. 95, 105 (1883); Taylor v. Caldwell, 
3 B.&S. 826 (1863); Embrey v. Owen, 6 Ex. 353, 371 (1851); Acton v. Blundell, 12 
M.&W, 324, 353 (1843); Blundell v. Catterall, 5 B. & Ald. 278 (1821); Kennel v. Ab- 
bott, 4 Ves. Jun, 809 (1797); Coggs v. Bernard, 2 Ld. Raym. 909 (1703); Funk v. U. S. 
54 S. Ct. 212, 216, 290 U. S. 371 (1933); Appendix II to Judge Frank’s dissent in U. S. 
u, Grunewald, 233 F. 2d 556 at 587-592 (C.A. 2, 1956), reversed in 353 U. S. 391 (1957); 
Bourjois v. Hormida, 106 F. 2d 174 (C.A. 2, 1939); Associated Press v. K.V.0.S., 9 F. 
Supp. 279 (D. C, W. D. Wash. 1934); Bright v. Boyd, 1 Story 478 (1841); Finch v. 
Finch, 22 Conn, 411 (1853); Lumpkin v. Mills, 4 Ga. 343 (1847); Livingstone v. Me- 
Donald, 21 Iowa 160, 168 (1866); Greenspan v. Slate, 12 N. J. 426 (1953); DeMerritt 
v. Johnson, 7 Johns. Rep. 473 (N. Y. 1819); Hayes v. Ward, 7 Johns. Ch, 131 (N. Y. 
1819); Campbell v. Messier, 4 Johns. Ch. 334 (N. Y. 1819); Whightman v. Whightman, 
4 Johns. Ch. 343 (N. Y. 1820); Fable v. Brown, 11 S.C. Eq. 378 (1835); Gayle v. 
Cunningham, 5 S.C. Eq. 124, 133 (1824) ; State v. Lehre, 2 Const. R.S.C. 809, 813 (1811). 

For more illustrations as well as for discussion of the reasons behind the courts’ reli- 
ance on foreign authority, see Story, Equity Jurisprudence, and Kent, Commentaries, 
passim. See also Howe, ‘*Roman Civil Law in America,’’ 16 Harvard Law Rev. 358 
(1902); Oliver, ‘Roman Law in Modern Cases in English Courts,’? Cambridge Legal 
Essays 246 ff. (1926); Pound, ‘‘ The Influence of the Civil Law in America,” 1 La. Law 
Rev. 15 (1938); Sherman, ‘‘Romanization of English Law,” 23 Yale Law J. 323 
(1913); Washburn, ‘‘ The Relation of the Civil Law to the Common Law,’’ 12 Am. Law 
Reg. 673 (1873); Wu, ‘‘Jurisprudence as a Cultural Study,’’ 33 U. of Detroit Law J. 
277, 292-294 (1946); Yntema, ‘‘Roman Law and its Influence on Western Civiliza- 
tion,’’ 35 Cornell Law Q. 87 (1949). 
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ing the validity or invalidity of statutes. Sometimes the underlying theory 
is that the ‘‘general principles’’ themselves constitute a norm which is 
uebergesetzlich; at other times, especially in the more modern eases, a 
courteous bow is made in the direction of positivism by reading the ‘‘ general 
principles’’ into the due process clause or a similar express provision of a 
written constitution.®¢ 

In the United States, for example, it is clear that a State statute, es- 
pecially one involving a rule of criminal or civil procedure, will be struck 
down if it violates the due process clause of the 14th Amendment of the 
United States Constitution. This does not compel the States to adopt 
every procedural safeguard which by virtue of other provisions of the 
Constitution is imposed upon the Federal courts; but a State law will 
be invalidated by the United States Supreme Court if it ‘‘offends some 
principle of justice so rooted in the traditions and conscience of our people 
as to be ranked as fundamental’ (Snyder v. Massachusetts, 291 U. S. 97, 
105 (1934)). In applying this minimum standard, the Court consults not 
only the traditions and conscience of the American people, but looks beyond 
national borders for indications of generally accepted principles. In 
Snyder v. Massachusetts, at 122, Mr. Justice Cardozo spoke of 


immutable principles of justice, acknowledged semper ubique et ab 
omnibus (Otis v. Parker, 187 U. S. 606, 609), wherever the good life 
is a subject of concern. 


Unlike Justice Holmes, who first used this Latin phrase in Otis v. Parker, 
Justice Cardozo did not limit ‘‘ubique’’ to English-speaking countries. 

In Palko v. Connecticut, 302 U. S. 319 (1937), which involved the consti- 
tutionality of a statute permitting appeals by the State in criminal cases, 
Mr. Justice Cardozo made it even clearer that in identifying those safe- 
guards which are ‘‘of the very essence of a scheme of ordered liberty,” the 
laws of other civilized countries must be consulted. A principle which is 
not generally recognized by civilized nations, he implied, will not easily be 
regarded as so ‘‘fundamental’’ that a State will be compelled to adhere 
to it.8” 


36 Chicago ete. v. Chicago, 166 U. S. 226 (1897); Monongahela Navigation Co. v. U. S., 
148 U. S. 312 (1893) ; Holden v. Hardy, 169 U. S. 366, 389 (1897); Charles River Bridge 
v. Warren River Bridge ete., 11 Pet. 638 (1837); Wilkison v. Leland, 2 Pet. 627 (1829) ; 
Ogden v. Saunders, 12 Wheaton 213, 353 (1827); Terret v. Taylor, 9 Cranch 43, 50 
(1815); Fletcher v. Peck, 6 Cranch 87 (1810); Galder v. Ball, 3 Dallas 388 (1798); 
Vanhorne v. Dorrance, 2 Dallas 304, 8310 (1795); Pavesish v. New England Life Ins. 
Co., 122 Ga. 190 (1904); White v. White, 5 Barb. 474 (N. Y. 1849); Gardner v. New- 
burgh, 2 Johns. Ch. 162 (N. Y. 1816); Dash v. Van Kleek, 7 Johns. Rep. 477 (N. Y. 
1811); Ham v. McLaws, 1 Bay 93, 98 (S. C. 1789); Bank of State v. Cooper, 2 Yerg. 
599, 603 (Tenn. 1831); Page v. Pendleton, Wythe Rep. 211, 215 (Va. 1793); Nunne- 
macher v. The State, 129 Wis. 190, 197 (1906). 

See also Corwin, ‘‘The Basic Doctrine of American Constitutional Law,’? 12 Mich. 
Law Rev. 247 (1913). Cf. Haines, ‘‘The Law of Nature in State and Federal Judicial 
Decisions,’’ 25 Yale Law J. 621 (1916). 

87 The Federal Constitutional Court of the German Federal Republic has expressed 
similar views. See Schlesinger, ‘‘ Western Germany: Recognition and Enforcement of 
Soviet Zone Criminal Judgments,” 2 A. J. Comp. Law 392, 396 (1953). 
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3. Recently this doctrine of ‘‘fundamental’’ procedural safeguards has 
been extended by a series of international agreements, the NATO Status of 
Forces agreements. Under these agreements, and pursuant to traditional 
rules of international law, there are countless instances in which service- 
men who are nationals of the sending state, as well as their dependents and 
other civilians accompanying the armed forces of the sending state, are 
subject to the jurisdiction of courts of the receiving state. Article VII, 
paragraph 9, of the Agreement lists certain procedural safeguards,** which 
seemed so fundamental to all of the signatories that their observance was 
expressly stipulated. In addition, when the United States Senate con- 
sented to ratification of the NATO Status of Forces Agreement, it inserted 
into its resolution a significant reservation. This reservation requires the 
commanding officers of the United States Forces stationed in other NATO 
countries to examine the law of each of those countries with particular ref- 
erence to the ‘‘procedural safeguards contained in the Constitution of the 
United States.” The Senate reservation also makes it mandatory for the 
commanding officer to request a waiver of jurisdiction, if in his opinion, 
under all the circumstances of the case, there is danger that in the courts 
of the host country the accused will not be protected because of the absence 
or denial of ‘‘constitutional rights he would enjoy in the United States.’’ 
This has been construed to mean that the accused, even in the courts of 
the receiving country, shall be entitled to the same safeguards which under 
the doctrine of Snyder v. Massachusetts ® would be Federally imposed 
upon the State courts in the United States. As we have seen, the appli- 
cation of this doctrine of minimal or fundamental safeguards requires con- 
sideration of the general principles of law recognized by other civilized 
nations as well as by the United States. The ultimate meaning of the 
Senate reservation attached to the NATO Status of Forces Treaty thus is 
to re-emphasize these general principles and to admonish the military to be 
zealous in their vindication. In order to comply with the admonition, the 
military services had, and still have, to engage in massive comparative 
studies, especially in the field of criminal procedure. If these and other 
independent studies succeed in convincing the political leaders, and ulti 
mately the public opinion of the countries involved, that on the funda 
mental requirements of a fair procedure there is a substantial core of 
agreement between common law and civil law systems, jurisdictional dis. 
putes may become less conspicuous in the headlines. 

4. Clarification and formulation of the ‘‘general principles’? may con 
tribute to the solution of some of the most disturbing problems in the arer. 
of conflict of laws, especially of problems in which the concept of public 
policy or ordre public is involved. Let us assume the courts of one coun- 

88 See Rouse and Baldwin, ‘The Exercise of Criminal Jurisdiction under the NATO 
Status of Forces Agreement,’’ 51 A.J.LL. 29, 55 ff. (1957). 

89 291 U. S. 97 (1934). 

40 See Schwenk, ‘‘Comparative Study of the Law of Criminal Procedure in NATO 
Countries under the Senate’s Reservation in the Ratification of the NATO Status o° 


Forces Agreement,’’ 35 N. C. Law Rev. 358 (1957); Rouse and Baldwin, loc, cit. not» 
38 above, at 59-60. : 
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try are asked to recognize and enforce a judgment rendered in another 
country. If the foreign court had jurisdiction, and if the requirement of 
reciprocity is either absent or satisfied, the rule of comity normally requires 
such enforcement. If the foreign judgment, however, was obtained by 
methods which fall below the minimum requirements of a civilized system 
of procedure, it need not be recognized or enforced. Again, in determin- 
ing what these minimum requirements are, we may have to turn to the 
general principles of law recognized by civilized nations.“ 

A foreign rule of substantive law, no less than a foreign judgment, may 
be the target of attack on grounds of public policy. In one form or an- 
other, most legal systems have a doctrine to the effect that a foreign law, 
even though it would govern the transaction at hand under normal choice 
of law rules, should not be applied if it contravenes the public policy of 
the forum. In civil law countries, this public policy doctrine often is em- 
bodied in express code provisions,*? some of which use the term contra bonos 
mores in addition to the term ordre public. These provisions easily lend 
themselves to nationalistic abuse by courts which believe that every rule of 
foreign law substantially differing from the comparable rule of their 
own country should be rejected as contrary to public policy. Such de- 
cisions, especially if they label the foreign law as ‘‘immoral,’’ are apt to 
be offensive to the nation whose law is deprecated in this way. They also 
lead to unpredictable, and often erratic, exceptions engrafted upon seem- 
ingly settled rules of conflict of laws. 

It is gratifying to observe the beginnings of a new trend which, if it 
continues, may well lead to fewer, and less offensive, decisions invoking the 
public policy doctrine. As an example of this modern thinking mention 
should be made of a recent decision of the Federal Supreme Court of Ger- 
many, in which it was held that a rule of foreign substantive law, applicable 
under ordinary principles of choice of law, normally will not be rejected 
as ‘‘immoral’’ or as contrary to German public policy unless it can be 
shown that such rule is inconsistent with the general principles of law rec- 
ognized by civilized nations.** In that case an American attorney sued a 
German client for payment of a contingent fee. Ordinary principles of 
choice of law led the court to apply the law of the place where the attorney 
was admitted to practice, and in fact did practice, which was the District 
of Columbia. In the District of Columbia contingent fee agreements are 
valid. The defendant argued that the German provisions outlawing the 
contingent fee, while not applicable under ordinary choice of law rules, 
evince such a strong policy that the rule of the District of Columbia per- 
mitting such fees should be rejected as being contra bonos mores, and con- 
travening German public policy. The Court, however, refused to look at 
the question from such a parochial point of view. In its opinion, utilizing 
extensive comparative materials, the Court demonstrated that on-this issue 


41 See note 37 above. 

42 For examples see Schlesinger, Comparative Law, op. cit. note 21 above, at 455-456. 

43 Dr. G. E. R. v. Free State of Bavaria, Bundesgerichtshof, 7th Civil Division, deci- 
sion of Nov. 15, 1956, VII ZR. 249/56. 
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of the contingent fee there is a great deal of diversity of views among the 
civilized nations of the world. That being so, the Court held, it is impos- 
sible to find any common core of ‘‘general principles” concerning this për- 
ticular point. It follows, according to the Court, that the public policy 
doctrine should not be invoked. Although the Court did not say so in 
terms, the clear implication seems to be that a foreign law of general ap- 
plication (i.e. one which does not discriminate against the interests of the 
forum state or of its nationals or residents) will not be struck down by the 
sharp weapon of the publie policy doctrine unless it runs afoul of a general 
principle of law recognized by civilized nations.** Conversely, it follows 
that statutes which do offend the collective conscience of mankind as repre- 
sented by a demonstrable general principle (e.g., racial laws of the Nazi 
type, or confiscatory decrees which provide for no compensation and pur- 
port to have extraterritorial effect), should be disregarded everywhere out- 
side of the enacting state.*® 

5. The amicable settlement of private disputes of a trans-national charac- 
ter, especially of commercial disputes, might be facilitated if businessmen 
and their legal advisers in all countries become aware of a common core of 
rules and principles permeating the various legal systems. Such aware- 
ness will provide a common frame of reference when settlement negotiations 
are conducted by lawyers brought up under different systems of law.*® 
The existence and availability of a statement of ‘‘general principles’’ might 
also be expected to make the parties less hesitant to submit to arbitration. 
In trans-national commercial arbitration, the proceeding usually must be 
conducted in a country and under a set of rules which, at least to one party, 
and sometimes to both, is a foreign country and a foreign set of rules. The 
natural reluctance engendered by this fact may well be minimized if it can 
be shown that the basic core of the foreign rules does not differ too dras- 
tically from the general principles recognized at home. 

As soon as the ‘‘general principles” are reduced to more certainty thar 
they are now, the parties to a commercial dispute may, in addition, elimi 
nate all problems of conflict of laws and of submission to a ‘‘foreign’’ law 
by expressly stipulating that the arbitrators shall be guided by the genera! 
principles. Such a clause is not without precedent. In drafting conces- 


44 As this example shows, it is clear that the negative finding of unbridgeable diversity 
of views on a given point can be as significant, for practical purposes, as a positive find- 
ing of the existence of a ‘‘general principle.’? For further examples, see below, under 
par. 6. 

45 See, e.g., Svit Nsrodin Padnik & Bata A. S. v. Società B.S.F. Stiftung and others 
(1956), decided by the Court of Appeals of Bologna, Italy, discussed by Sommerich it 
5 A. J. Comp. Law 642 (1957). Even within the enacting state, such obdjectionablo 
statutes may be subject to attack on constitutional grounds. This is a question of tha 
internal law of the enacting state. The statement in the text, which deals only wita 
the conflict of laws question, assumes that the statute, however obnoxious, will be er- 
forced in the enacting state. 

48 Concerning the point that commercial agreements and other instruments, if drawa 
against the known background of a common core of legal principles, often would avoid 
disputes, see above under par. 1 in fine. Presently the discussion centers on methods cf 
settling disputes which have broken out. s 
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sion agreements, and in other cases in which one of the parties is a sovereign 
ruler, a state or a state-owned corporation, this device may substantially 
help in creating future systems of trans-national arbitration. At the same 
time, the defects of some existing systems, stemming from their unilateral 
features,*7 might be remedied in this way. 

6. In the absence of an arbitration agreement, litigation in courts of law 
becomes necessary for the settlement of private disputes, including those 
of a trans-national nature. Every practitioner knows that such litigation 
produces special procedural difficulties if it is governed by a substantive 
law with which the court is unfamiliar, and if it involves facts which can- 
not be proved by witnesses and documents within the court’s territorial 
jurisdiction.*® No experienced international practitioner will deny the 
fact that in a regrettably large number of cases of trans-national litigation 
the vindication of substantive rights and of substantive defenses is made 
impossible by these procedural difficulties. 

One of these procedural problems, which looms large in every case in 
which a foreign cause of action is prosecuted, stems from the necessity of 
pleading and proving the applicable foreign law.*® At the outset, the 
lawyer handling such a case is faced with a crucial question: Which party 
bears the burden of pleading and of proving the foreign law? The ob- 
vious answer seems to be that the plaintiff must plead and prove the rules 
of foreign law giving rise to his cause of action, and that the defendant has 
to plead and prove the rules supporting his affirmative defenses. But in 
this country, at least, we must add an important qualification. Our courts. 
are virtually unanimous in holding that where the facts alleged by the 
plaintiff are such that under generally recognized principles of law they 
may be thought to give rise to a cause of action in any civilized country, 
the burden is shifted to the defendant. In such a case the defendant has 
the burden of pleading and proving that in the particular country in which 
the plaintiff’s cause of action arose, the substantive rule applicable to the 
case is contrary to the ‘‘general principle’’ assumed to exist in all civilized 
countries. By the same token, an affirmative defense asserted by the de- 


47 See the articles by Schaer and Luther on ‘‘ Arbitration Proceedings Before the 
Commission of Foreign Trade and Arbitration of the Chamber of Commerce of the 
USSR,’’ in 2 Recht der Internationalen Wirtschaft 75 ff. (1956). Cf. Matter of Am- 
torg Trading Corporation, 304 N. Y. 519, 109 N.E. 2d 606 (1952). On the other hand, 
as has been stated in the text, there are some existing systems for settling trans- 
national commercial disputes which even now seek to avoid unilateral submission to 
foreign law by reference to the ‘‘general principles.’’ See Jessup, Transnational Law 
14-15, 81-82 (1956). 

48 See Jones, ‘‘International Judicial Assistance,’’ 62 Yale Law J. 515 (1953). 

49 Beo Schlesinger, Comparative Law—Cases and Materials 32-139 (1950); édem, 
‘‘Teaching Comparative Law: The Reaction of the Customer,’’ 3 A. J. Comp. Law 492, 
496-498 (1954), especially footnotes 9-17 where further references may be found. The 
literature on the subject is voluminous. Among recent writings see, e.g., California Law 
Revision Commission, Recommendation and Study Relating to Judicial Notice of the Law 
of Foreign Countries (1957) (The author of the study is Professor Edward A. Hogan, 
Jr., of Hastings College of Law); Domke, ‘‘ Expert Testimony in Proof of Foreign Law 
in American Courts,’’ 137 N, Y. Law J. (March 12 and 13, 1957) Nos. 48 and 49; Stern, 
‘t Foreign Law in the Courts: Judicial Notice and Proof,’’ 45 Calif. Law Rev. 23 (1957). 


1957] RESEARCH ON GENERAL PRINCIPLES OF LAW 749 


fendant may be supported by a fundamental principle believed to be gen- 
erally recognized by civilized nations; if so, the burden is shifted to the 
plaintiff to prove that in the case at hand the particular foreign law ix 
question does not support the defense.*° 

These rules of pleading and evidence are the daily bread of practitioners 
and judges handling trans-national litigation. But no answer has ever 
been given, or even essayed, to the threshold question: Which principles 
are so fundamental, so generally recognized by civilized nations that their 
worldwide acceptance may be presumed? In applying the above-mentioned 
rules of pleading and evidence, our courts are compelled every day to de- 
cide that a given principle is ‘‘fundamental’’ and ‘‘generally recognized’’ 
in this sense, and that another principle is not. Like the international 
courts wrestling with Article 38, they fashion pragmatic answers on the 
basis of judicial hunches. At present these hunches can be based only 
on the courts’ own (probably rather local) experience.** If the results 
reached in this way are less than satisfactory, we must say, again, that we 
cannot blame the courts. It is the comparatists who thus far have failed 
to provide the necessary information on the basis of which the courts could 
decide whether a given rule or principle of law is in fact ‘‘recognized by 
civilized nations.” 

7, Finally, I submit that over and above the more immediate practical 
purposes which might be served by a study of the proposed topic, such 
study may well, in the long run, produce benefits of an elusive but more 
significant nature. Would the knowledge of a common core of legal prin- 
ciples create a greater feeling of solidarity among peoples, first on a pro- 
fessional but ultimately perhaps on a popular level? Even if the answer 
to the question is doubtful, as of course it is, the experiment appears worth 
while. As one of our leading publicists, not a lawyer, recently pointed out 
in a thoughtful address, the development of stronger bonds of law, of legal 
principles which do not stop at national boundaries, may well be our only 
alternative to the self-destruction of mankind.’ It makes a lawyer feel 
humble when a non-lawyer thus points to our profession’s collective re- 
sponsibility for the survival of the race. Is it not high time that we utilize 
every practicable method, however doubtful and untried, which holds some 
hope of enlarging the area of common ideas among the lawyers of the world? 


iil 


What has been done up to this time to meet the need for conerete for- 
mulation of the ‘‘general principles’’? 


50 See Schlesinger, Comparative Law—Cases and Materials 108, 112, 116, 127-132 
(1950). 

51 See Schlesinger, ‘‘ Teaching Comparative Law: The Reaction of the Customer,” 3 
A. J. Comp. Law 498, n. 15 (1954). 

82 Compare Bonfante, ‘‘The Idea of Law Among Civilized Peoples,’’ 3 Minn. Law 
Rev. 445 (1919); Hamel, cited note 15 above, at 61-63; Schmitthoff, ‘‘The Science of 
Comparative Law,’’ 7 Cambridge Law J. 94 (1939), reprinted in Schlesinger, Com- 
parative Law, op. cit. above, at 1, 5. a 

58 Henry R. Luce, ‘‘Our Great Hope: Peace, the Work of Justice,’? 43 Am. Bar Assn. 
J. 407 (1957). 
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In the area of human rights, some progress has been made toward reach- 
ing multinational agreement on fundamentals. Such agreement, at least 
verbal agreement by a large majority, is reflected in the United Nations 
Universal Declaration of Human Rights,®* to be supplemented by two In- 
ternational Covenants on Human Rights.5> Within a limited geographic 
orbit, more concrete results have been achieved by the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms.** 
This convention, which is not confined to a catalogue of substantive rights 
but also creates enforcement machinery,” seems to indicate that its signa- 
tories in good faith intend to practice what they preach. On the non- 
governmental level, comparative studies under the heading of ‘‘Rule of 
Law” have been undertaken by the International Commission of Jurists ** 
and by the International Association of Legal Science, which devotes a 


, 


54 Adopted by the General Assembly on Dec. 10, 1948. For text, see 1948-49 U. N. 
Yearbook at 535 (1950). For comments, see, e.g, Jessup, A Modern Law of Nations 
92 (1949); Lauterpacht, ‘‘ Universal Declaration of Human Rights,” 25 Brit. Yr. Bk. 
Int. Law 354 (1948); ‘‘International Human Rights—A Symposium,’’ in 14 Law ana 
Contemp. Prob. (1949); Note, ‘‘The Declaration of Human Rights, the United Nations 
Charter and their Effect on the Domestic Law of Human Rights,’’ 36 Va. Law Rev. 
1059 (1950). 

The Declaration has become a formal source of law by incorporation into various in- 
ternational agreements, e.g., Agreement between Italy, United Kingdom, United States 
and Yugoslavia (1954), which divided the Free Territory of Trieste. See 1954 Annual 
Review of United Nations Affairs (ed. by C. Eagleton, W. Chamberlin and R. Swift) 90. 

65 For text, see 27 Dept. of State Bulletin 23 (1952). For comments, see, e.g., Mac- 
Chesney, ‘‘International Protection of Human Rights in the United Nations,’’ 47 North- 
western U. Law Rev. 198 (1952); Bebr, ‘‘International Protection of Human Rights 
and Freedoms,’’ 29 Philippine Law J. 312 (1954). The two Draft Covenants were 
adopted by the Commission on Human Rights in 1954 and dpproved by the Economic 
and Social Council. Discussion concerning them still continues in the Third Committee 
of the General Assembly; it is expected that they will be brought to a vote by the end 
of the 13th Session of the Assembly. See General Assembly Res. 1041 (XI) (1956). 

56 The convention (excluding the provisions about the establishment of the European 
Court of Human Rights) became effective on Sept. 3, 1953. For text, see 45 A.J.I.L. 
Supp. 24 (1951). On the convention, see, ¢.g., The European Convention on Human 
Rights (1952); id., popular edition (1953), both published by the Directorate of Infor- 
mation of the Council of Europe; Myers, ‘‘Human Rights in Europe,’? 48 A.J.I.L. 299 
(1954); Northrop, European Union and United States Foreign Policy 40-44 (1955). 

57 Questions relating to violations of human rights recognized in the convention are 
referred to an international commission and then possibly to the European Court of 
Human Rights. The commission was elected in 1954. See Myers, ‘‘The European 
Commission on Human Rights,’’ 50 A.J.I.L. 949 (1956). The court has not yet been 
called into being. On the provisions about the court, see Schapiro, ‘*The European 
Court of Human Rights,’’ 2 U. of Western Australia Law Rev. 65 (1951). 

58 See Bulletin No. 5 and Newsletter I (April, 1957) of the International Commission 
of Jurists. For purposes of its inquiry, the Commission has defined rule of law ag^ 
‘fadherence to those institutions and procedures, not always identical but probably 
similar, which experience and tradition in the different countries of the world, often 
having themselves varying political structures and economie backgrounds, have shown 
to be essential to protect the individual from arbitrary government and to enable him 
to enjoy the dignity of man.’’ See Foreword by Professor Norman S. Marsh, to the 
Commission’s Report entitled ‘The Hungarian Situation and the Rule of Law,” p 3 
(1957). 
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considerable part of its present efforts to the subject. When these in- 
quiries are concluded, they may throw light on certain ‘‘general principles” 
recognized by all, or a great majority, of the civilized nations of the world. 

These inquiries, however, important as they are, are essentially limited to 
portions of the subjects which in legal parlance we would describe as erimi- 
nal procedure and administrative law, with an admixture of constitutional 
law. Their emphasis clearly is on public law. No attempt has been made 
to find and formulate the common core of the world’s legal systems in the 
area of substantive private law, including commercial law, and of civil pro- 
cedure. Until about a year ago even the feasibility of such an attempt 
had not been seriously examined. During the last year, with the help and 
encouragement of his faculty colleagues at the Cornell Law School and 
of other scholars,® the author has worked on the blueprint of a project 
designed to fill this void.“ The lines on the blueprint are still tentative, 
and perhaps a bit blurred. It is not even quite certain what the name of 
the project should be. Stressing its substance, one might call it ‘‘ Research 
on General Principles of Law.” If primary emphasis is placed on the 
method, to which reference will be made instantly, the proper name would 
be something like ‘‘Cornell Faculty Seminars.”’ 


IV 


The project will be one of challenging difficulty, to put it mildly. Not 
only will it deal with a topic which has never been systematically explored; 
it will in addition employ a novel method of operation. 

The method, as presently contemplated, will consist of bringing to Cor- 
nell University outstanding legal scholars representing the major legal sys- 
tems of the world.*? This will make it possible to exchange views and to 
use the comparative method on a multilateral rather than a bilateral scale. 

The use of the seminar method, of course, does not mean that the par- 
ticipants will just sit around and talk. The projected exchange of views 
will have to be based on solid research preceding each session. But the 
conversational method may have some advantages over the combined effect 
of the individual work which each scholar could do in his own library in 
his own country. Information and experience will be pooled. Misunder- 
standings will be minimized. For some time different participants may 
talk about different things, failing to focus their ideas on common problems 
and common concepts. This is customary in intellectual exchanges among 
lawyers brought up in different legal systems. They simply do not speak 

s9 Professor Robert $. Pasley, in particular, has contributed greatly to the methodo- 
logical research which is necessary at the threshold of the Project, and to the prepara- 
tion of the working papers referred to below under IV. 

so Acknowledgment is made at this point of the valuable suggestions received from 
Professor W. J. Wagner of Notre Dame Law School, and from Mr. Phaedon Kozyris, 
Research Assistant in the International Legal Studies Program at Cornell University. 

61 The project is supported by a Ford Foundation grant which Cornell University re- 
ceived for international legal studies. 

62 The intricate problems of selection which arise in this eounection are detailed in 
the working papers mentioned below, p. 752. 
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the same language. But after a while the misunderstandings will be dis- 
covered, and the common focus will be established. In a seminar room 
this may be a matter of minutes or hours. Among scholars who sit in their 
respective libraries and write books and articles thousands of miles apart 
from each other, the same process may require decades.® 

Basically, this operating method may appear simple; but as one attempts 
to visualize the project in actual operation, from the time when potential 
participants are invited until the final publication of formulated and 
agreed-upon results, one becomes aware that the project bristles with prob- 
lems and difficulties. Questions of definition and of basic philosophical 
assumptions arise at the threshold. It is hardly possible to brush these 
problems aside by the usual device of working hypotheses, which are as- 
sumed to be correct for present operational purposes. Unless we have some 
idea of what we mean, for instance, in speaking of ‘‘law’’ in the present 
context, we cannot even begin to pick the participants in our seminars. Do 
we choose only legal scholars, or do we need philosophers and social scien- 
tists? Or can we, to use the famous phrase coined by the late Judge 
Jerome Frank, rely on legal practitioners as ‘‘practicing anthropologists’’? 
This one problem is mentioned as an example, because it shows the inter- 
play between the basic, perhaps highly theoretical threshold questions, and 
the practical decisions which will have to be made in the establishment and 
operation of the seminars. 

To some of these problems there may be no absolutely valid answer in 
the sense that this one answer is right and that every different answer 
would be wrong. In part, intuition and experimentation will have to guide 
the project. It does not follow, however, that the intuition of one indi- 
vidual, or of a small group, is always and necessarily the best available 
guide. It should be possible to avoid at least those mistakes which can be 
obviated by taking counsel with others known to have relevant knowledge 
and experience. For this reason, the venture was started by drawing up a 
long list of questions—questions which are likely to arise in arranging and 
operating the projected seminars. Necessarily, these questions cover almost 
the whole methodological range of the comparative process. Working 
papers containing these questions, together with references and some ten- 
tative answers,®* will be submitted to a number (it is hoped a fairly sub- 
stantial number) of leading scholars and practitioners representing various 
legal systems. In part, these consultations will have to be conducted by 
correspondence. It is hoped, however, that at least some of the consultants 
will find the time for a face-to-face exchange of views—a procedure which 
has been initiated already. 

If the project, in the opinion of the best qualified experts, is not prac- 
ticable, it should be abandoned before it consumes too much effort. If, on 

88 The interpenetration of ideas which ean be expected from this method may not 
remain limited to the participants themselves. Many of them will be able, when they 
return to their own countries after a sufficiently extended period of such exchange, to 
impart to their students at home the benefit of their own broadened understanding. 


64 A first tentative draft of this document has just been completed by Professor 
Robert S. Pasley and by the author of this paper. 
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the other hand, sufficient encouragement is received to continue, it may be 
possible, in the light of the advice obtained, more wisely to determine such 
questions as the nature and sequence of the specific topics to be covered, 
the number of legal systems to be represented, and the modus operandi of 
the seminars, 

The magnitude of the task is such that, even with the best advice, only 
part of the ground can be covered within the ten-year period for which the 
project is planned. This is no cause for worry. Once it is proved, upon 
completion of a pioneering experiment, that the method is feasible and that 
the results are useful, it will not be difficult to generate the enthusiasm, 
and to find the manpower and support necessary to finish the task. 

The initial issue is whether the pioneering experiment is worth while. 
The proposed series of consultations will, it is hoped, throw some light on 
the question whether the intended effort is not wasteful or misdirected, and 
whether there is at least a reasonable chance that the project. will result in 
a contribution, however small or theoretical, toward a better community of 
nations and of men. 


EDITORIAL COMMENT 


GEORGE A. FINCH 
September 22, 1884—July 17, 1957 





George A. Finch died on July 17, 1957, at the age of 72. A pillar of 
the American Society of International Law has fallen. For nearly half a 
century he had an active and essential part in its work. His last appear- 
ance was at the Annual Meeting in April, 1957, when he delivered an 
address on ‘‘Navigation and Use of the Suez Canal.” 

He was Secretary of the Board of Editors and Assistant Secretary of 
the Society, 1909-1924, managing Editor and Secretary, 1924-19438, Editor- 
in-Chief and Vice-President, 1943-1953, Honorary Editor-in-Chief and 
Honorary Vice-President, 1953 to his death. During these stirring periods, 
including two world wars, he was a constant contributor to the JOURNAL 
by way of editorials and leading articles besides addresses at annual meet- 
ings. These papers cover a remarkable range in the field of international 
law. Gathered together they would make an impressive exposition of the 
principles of international law and practice. Anyone who has worked on 
the Journa knows the high quality required of the papers printed therein, 
mostly prepared by experts on the subjects treated, and it is the duty of the 
Editor-in-Chief to examine them with critical care. He once remarked 
that his work on the JOURNAL meant more to him than several years of 
graduate study at a university. 

He graduated in the class of 1907 from Georgetown University Law 
School and on June 10, 1957, was among the golden jubilarians who received 
citations from the University in celebration of the anniversary. 

Finch was a law clerk in the State Department at the time Dr. James 
Brown Scott, the prime mover and originator of the Society in 1905, was 
Solicitor for the Department. In 1909 Finch was assigned as secretary to 
the United States Commission to Liberia and aided in the preparation of its 
report. Later when the new office of Counselor was created he was as- 
signed there. Recognizing Finch’s abilities, Dr. Scott, when he left the 
Department of State in 1911 to become the first Secretary and Director of 
the Division of International Law of the newly organized Carnegie Endow- 
ment for International Peace, took Finch with him. Thereafter Finch was 
the power behind the throne at the Endowment and also in the Society of 
which Dr. Scott was then Secretary and Managing Editor of the JOURNAL. 
I heard it said at the time that Dr. Scott was a misfit for the Carnegie job 
but Finch replied that it was his job to see that this did not prove to be 
true. And he kept his word. 

Though the JouRNaL was an exacting endeavor and required meticulous 
attention which Finch gave tirelessly and enthusiastically over the years, the 
Carnegie Endowment with its ramifications in all phases of the world 
peace movement was his soul-consuming job. His sound judgment and apt- 
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ness in appraising a complex situation—unusual for a man so young—as 
well as his earnestness of purpose bespoke a successful future at the En- 
dowment. He was assistant Seeretary and Assistant Director of the Divi- 
sion of International Law to 1940 and upon the retirement of Dr. Scott, he 
was elevated to Secretary and Director and was made a Trustee of the En- 
dowment. He was given responsible assignments and made the most of 
these opportunities. 

When the United States entered the first World World the Endowment 
offered its services to the government and Finch was pressed into service 
on special occasions. Thus, he was an expert on international questions 
attached to the War Industries Board in 1918. After the United States 
entered the war he was secretary and assistant to the State-Navy Neutrality 
Board which rendered opinions on various war questions for the informa- 
tion of the Secretary of State. After the Armistice he was named Assistant 
Legal Adviser to the American Commission to negotiate peace at Paris in 
1919, 

After the war his foreign experience and travel continued. He was a 
delegate of the Endowment at the Second, Third and Highth Pan-American 
Scientific Congresses and also at the Conference of American States at 
Lima. He was representative of the Endowment to the Orient in 1929 and 
consultant to the United States Delegation at the Conference on United 
Nations Organization at San Francisco in 1945. For his interest in Latin 
American affairs he was made Knight Commander of the Order of Cespedes 
(Cuba) and of the Order of Balboa (Panama). He was also given an 
honorary degree by the University of Thessalonika Law School. 

Dr. Scott’s admiration for and appreciation of Finch’s loyal and selfless 
assistance found grateful acknowledgment in his will. He also made Finch 
his literary executor. At his death Finch had, unfortunately, not eom- 
pleted Dr. Scott’s biography, which would have traced the movement for 
international law and order in the early part of this century to which Dr. 
Seott had devoted his life. He it was who launched Finch into that move- 
ment in 1911. Thereafter through the Endowment, Finch participated in 
almost every event of importance that marked the progress of that move- 
ment. The Endowment’s activities, to mention a few, included sponsoring 
conferences and exchanges of teachers of international law, granting fel- 
lowships and scholarships for the study of international law in the United 
States and abroad, publishing the Classics of International Law and other 
valuable series, such as Hudson’s International Legislation, World Court 
Reports, the Hague Court Reports, Pan American Conferences, establish- 
ment and support of the Hague Academy of International Law, and estab- 
lishment of the American Institute of International Law. 

These activities and achievements brought an outlook on the field of 
international law and world peace which naturally found expression not 
only in the pages of the JOURNAL but in his book on ‘‘The Sources of Mod- 
ern International Law,’’ in his addresses before the Inter-American Acad- 
emy of Comparative and International Law, of which he was president, in 

1 The titles of these addresses were ‘‘The Punishment of War Criminals,’? ‘The In- 


ternational Control of Atomic Energy,’’ ‘‘Sovereignty Over Polar Areas,’’ ‘‘Sources of 
Modern International Law.’’ 
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the lectures which he was invited to give at the University of Michigan, 
the University of Washington at Seattle, McGill University at Montreal 
and the Academy of International Law at The Hague (where he was a 
member of the Curatorium for some years) and in his seminars as Pro- 
fessor of International Law at Georgetown University School of Foreign 
Service. 

He was asked to appear as international law expert before Senate com- 
mittees considering legislation on phases of international law or interna- 
tional relations. For example, he was called to testify before the Senate 
Subcommittee on Disarmament last January on two questions: (1) The 
relation between the control of armaments and the settlement of the major 
politieal differences between nations; (2) What basie powers an enforce- 
ment agency must have to be effective. On his death this testimony was 
reprinted as a tribute to his memory in the Congressional Record at the in- 
stance of Senator Bricker. In submitting the statement Senator Bricker 
said: ‘‘It shows very clearly that strict adherence to the rule of law among 
nations, to the development of which George Finch devoted his life, is the 
only alternative to global chaos.”’ 

George Finch was a member of the American Bar Association and Vice- 
Chairman of its Committee on Peace and Law through the United Nations, 
a member of the Advisory Committee of the Inter-American Bar Associa- 
tion, of the Research in International Law of the Harvard Law School, 
and of the American Institute of International Law. He was also an 
Associate Member of the Institut de Droit International, a Corresponding 
Member of the Panamanian Academy of International Law, and Honorary 
Collaborator of the Hellenic Institute of International and Foreign Law. 

George Finch took a leading part in the American Bar Association dis- 
cussions of the Bricker amendment to the Constitution and was chosen to 
prepare the case of the Association in favor of the amendment. His papers 
and speeches in behalf of the amendment and his testimony before the 
Senate Subcommittee above mentioned rank with the best examples of his 
style and philosophy. 

George Finch was a conservative in his attitude toward international 
questions. We have noted his achievements. What was his philosophy? 
A few quotations will indicate the trend. The general aim of his life was 
“the substitution of reason and morality for force in the settlement of in- 
ternational disputes.’’ ‘‘To prepare the world for the rule of right the 
science of International Law was created.’’ ‘‘A definition of aggression 
and a compulsory jurisdiction for the submission of legal questions to the 
International Court of Justice should have been agreed upon long ago.” 
He believed vigorously in the sanctity and binding character of treaties. 
“ All states great and small are entitled to equal rights of sovereignty and 
independence in their external relations and to freedom from intervention 
in their internal affairs.” ‘‘The time has long since passed when the na- 
tions having a sense of honorable obligation should consider withdrawal of 
recognition of any nation which persistently refuses to comply with fun- 
damental international obligations.”’ 

On problems of the present day George Finch had definite ideas. He 


1957] EDITORIAL COMMENT 757 


was of course utterly opposed to international Communism which, he said, 
denies the doctrines of Christianity and the divinely endowed rights of 
man. In view of the known record of Communist governments as to the 
breach of treaty engagements, he thought it would be suicidal for the 
United States to stop the production of any weapon it might need to deter 
attack. ‘‘It would not be feasible to vest non-forceable enforcement powers 
in an enforcement agency as long as member nations are bent on the use 
of foree to impose their wills upon other members.” He deemed it im- 
practicable to endow an enforcement agency with powers of inspection that 
allowed ‘‘hordes of aliens to swarm over the country” and engage in 
“legalized spying.” He thought legal machinery centered on an interna- 
tional court could be devised to deal with violations of an arms control 
agreement, if the signatories abide by the rules of law in their international 
conduct; otherwise it would be impossible. These thoughts taken from his 
testimony before the Senate Subcommittee above mentioned are by no 
means a complete summary of his philosophy (which space forbids) but 
they show the nature and character of his attitude toward international 
law and certain questions of the day. 

One is at once impressed with the thorough preparation of his papers, 
the historical setting presented, but most of all with the logic and common 
sense of his arguments. As I look back on the years of close association 
with George Finch, I carry away deeply engraved impressions of un- 
bounded energy, dogged determination, unbiased sense of justice, deep sin- 
eerity relieved with a vein of benign humor—all inspiring respect and af- 
fection in the hearts of those fortunate enough to know and work with him. 

Lester H. Woo.sry 


POLITICAL ANDJHUMANITARIAN APPROACHES TO LIMITATION OF WARFARE 


A point of convergence is reached by two diametrically opposite ap- 
proaches to the problem of the regulation or limitation of warfare. Henry 
A. Kissinger has produced an extremely thoughtful and interesting book 
entitled Nuclear Weapons and Foreign Policy. This volume is the product 
of the author’s work with a study group at the Council on Foreign Rela- 
tions, a group which included a large number of persons with experience 
in foreign affairs, in military affairs, in science and in government. This is 
a substantial volume of 455 pages which requires careful reading. The 
other approach is to be found in a little pamphlet of 168 pages published 
by the International Committee of the Red Cross in September, 1956, 
entitled Draft Rules for the Limitation of the Dangers Incurred by the 
Civilian Population in Time of War. These Rules, with their compact but 
lucid commentary, were elaborated as a result of consultation with the 
National Societies of the Red Cross and with a Committee of Experts. This 
Committee of Experts was drawn from twelve different countries and, like 
the Council group, included military men, persons with broad govern- 
mental experience, and a number of scholars. The Red Cross Draft Rules 
represent a revision of an earlier draft published in 2955. 

Kissinger approaches the problem from a hard-headed analysis of inter- 
national politics, the fundamental interests of the United States, and the 
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potentialities of, and limitations upon, military strategy. The Interna- 
tional Committee of the Red Cross (commonly referred to as the ICRC) 
approaches their problem from the basic humanitarian interest for which 
it is so well known, stressing its essential neutrality in political matters. 
Both Kissinger and the ICRC are concerned with the devastating poten- 
tialities of nuclear war. Both, with a good deal of realism, suggest pos- 
sibilities for mitigating the horror of the nuclear holocaust. The ICRC 
stresses the point that because of its essential neutrality ‘‘it cannot take 
direct action to prevent or stop wars, except by rejecting the very idea 
of war; but it does at least strive continuously to limit their tragic con- 
sequences.’’? Kissinger, in some of his finest chapters, analyzes the con- 
stant threat to the non-Communist world from Soviet power driven by 
consistent adherence to a basic doctrine which preaches the eventual 
destruction of the non-Communist societies. Given the resulting area of 
international conflict, Kissinger proceeds to argue for the possibility of 
limited war as an instrument of policy in the nuclear period. Kissinger 
explains that a limited war cannot be defined in purely military terms. 
‘Limited war is essentially a political act.’’# 


Limited war reflects an attempt to affect the opponent’s will, not 
to crush it, to make the conditions to be imposed seem more attractive 
than continued resistance, to strive for specific goals and not for com- 
plete annihilation.’ 


The ICRC addresses its rules for the protection of the civilian population 
to declared war ‘‘or any other armed conflict’? including ‘‘armed conflict 
not of an international character.” + 

Kissinger repeatedly points out that under the concept of limited war, 
since the decision is not wholly in the military field, there must be constant 
reliance on political action and on diplomacy. The ICRC in drawing up 
its draft rules stops short of proposing an international convention by 
which they might be accepted, constantly observing the proper limits of 
its own activity and leaving political action to governments. 

There is no soft-headed thinking in either study; both take account of 
hard realities. The ICRC, with its long background of studies in the amel- 
ioration of the condition of civilian populations, the wounded, and prisoners 
of war, is quite aware of the limits on the possible and it has made full 
use of its very experienced and practical-minded experts. Throughout 
its Commentary, it calls attention to the fact that the most idealistic will 
feel its proposals fall short of the ultimate desiderata but that it has gone 
as far as is feasible. It has clearly kept in mind that throughout the 
history of the various regulations of methods of warefare from the Dec- 
laration of St. Petersburg of 1868 down through the Geneva Conventions 
of 1949 and the latest convention in the field, that of The Hague in 1954 
for the Protection of Cultural Property in the event of Armed Conflict, 
successful or even partly successful limitations on warfare have been 


1 0p. cit. 3. ° 2 0p. cit. 141. 
8 Ibid. 140. 4 Op. cit., Art. 2, commentary, pp. 40 ff. 
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characterized by a due regard not only for humanitarian considerations 
but also for military necessity.’ 

It is not many years since a vigorous and perhaps a dominant scholarly 
opinion felt that any further attempts to deal with the actual conduct cf 
warfare were undesirable because they would weaken the central drive 
to climinate war entirely. But it is clear that fighting even between 
armies has not been eliminated and that various types of armed struggles 
will unfortunately still take place. Kissinger refers to four possible cat- 
egories of limited wars.* The first would be between ‘‘secondary powers, 
such as between Israel and Egypt or between India and Pakistan.’’ The 
second would be wars involving either the Western Powers or the Soviet 
bloc against distinctly inferior Powers such as Soviet intervention in the 
satellites ‘‘or United States military action in the Western hemisphere’’ 
(sic). As a third category he suggests a struggle between a major and 
a minor Power which might spread as in the case of the Chinese move 
against South Vietnam ‘‘or the Anglo-French ‘police action’ against 
Egypt.’’ Fourthly he considers the problem of limited war ‘‘which be- 
gins explicitly as a war between the major powers” but which remains 
limited. Kissinger gives a few examples of limited war in history but 
has not drawn on the literature of international law which is extensive 
on this subject.” Kissinger’s extensive bibliography refers to none of 
the works familiar to international lawyers, and indeed the only one of 
the international law fraternity who seems to be mentioned is Quincy 
Wright, who is cited not for his magisterial study of war but for an article 
on ‘‘World Polities” in Air Affairs, Vol. 1 (1947). On the other hand, 
the ICRC is of course thoroughly familiar with the international law 
literature in this field.’ 

It is pertinent to note that the Institut de Droit International established 
iu 1954 its 25th Commission to consider the question whether a new re- 
statement should be made of the law of war. This Commission, under the 
distinguished guidance of Professor Francois of The Netherlands, pub- 
lished its first report last year.2 No member of the Commission dissented 
from the view that an attempt should be made to restate the law of war, 
although there were natural differences of opinion as to the exact nature 
and scope of the task which the Institut should undertake. As Professor 
Kunz says, ‘‘The times of ignoring the laws of war are over.’’ 1° 

It may be remarked that both the ICRC and the rapporteur of the 

5See Royce, Aerial Bombardment and the International Regulation of Warfare, 
Chs. I, IV (1928). 6 Op. cit. 137-138. 

T Sce the references in the present writer’s editorial comment, ‘‘Should International 
Law Recognize An Intermediate Status Between Peace and Warf’? 48 A. J. I. L. 
98 (1954), and ‘‘Intermediacy,’’ 23 Nordisk Tidsskrift for International Ret 16 (1953). 

8 For example, it cites at page 39 Kunz, ‘‘ The Laws of War,” 50 A.J.LL. 331 (1956), 
and Lauterpacht, ‘‘The Problem of the Revision of the Law of War,’’ in 29 Brit. Yr. Bk. 
Int. Law 360-382 (1952). 

8 The rapporteur, in his Provisional Report, refers to the ICRC draft of 1955 and to 
Kunz’s article cited in the preceding note. 

10 Kunz, ‘‘The New U.S. Army Field Manual on the Law of Land Warfare,’’ 51 
A.J.I.L. 388 (1957). 
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Institut agree that the laws governing the conduct of war must equally 
be applicable in cases where the competent organ of the United Nations 
has designated one of the parties as an aggressor.* Kissinger does not 
use the same vocabulary, but he clearly would not distinguish for these 
purposes between the ‘‘just’’ and the ‘‘unjust.’’ 

Kissinger constantly emphasizes the point that the horror of the nuclear 
holocaust deters the use of these weapons or at least creates a psychologi- 
eal block against their use. He never fails to stress the absolutely essential 
requirement that the United States should maintain its deterrent force 
which would be capable of striking the Soviet Union if the Soviet Union 
should attempt to launch a nuclear attack. However, he then considers 
the possibilities of lesser struggles and the need to be prepared to fight 
them. Although he does not touch on this subject at all, it is entirely 
pertinent to a consideration of his thesis to study the problem to which the 
ICRC devotes itself, namely the protection of the civilian population. 
Obviously one must bear in mind that fighting may take place not only in 
the heart of an enemy country but in some peripheral country, for example, 
in a Korea, in a Vietnam or in a Hungary. Not only would there be no 
military advantage in unnecessarily injuring civilian populations under 
such circumstances, but on the contrary, the military advantage would lie 
in protecting them to the greatest possible extent. 

It is generally asserted, particularly by those who have not devoted 
much study to the history of the laws of war, that it is quite a futile 
exercise to seek for any regulation of warfare. Nevertheless, at the 
moment when this is being written the disarmament subcommission of 
the United Nations at London is seriously discussing a much more difficult 
task, namely the limitation of armaments, including a limitation on the 
production, testing and use of atomic weapons and materials. If this is 
a feasible exercise in statesmanship so also is the consideration of the 
limitation of the dangers incurred by the civilian population in time of 
war. Moreover, President Eisenhower has recently laid great emphasis 
on the efforts of the United States to produce ‘‘clean’’ atomic bombs which 
would have little or no radioactivity fall-out.*2 The problem of the 
‘‘glean’’ bomb is also mentioned by the ICRC * and by Kissinger.” 

The ICRC makes ‘‘every effort to ensure that if violence is used, as is 
always possible, certain humane rules ... protect. the people who are 
not taking part in the struggle.” 18 Kissinger urges that 


The United States should ... shift the emphasis of disarmament 
negotiations from the technically almost impossible problem of pre- 
venting surprise attack to an effort to mitigate the horror of war.** 


Kissinger would seem to agree with the conclusion of the ICRC experts 
that from a military appreciation, indiscriminate air bombardment has 


11 ICRC, op. cit. 45; Institut, report, p. 9. The present writer shares this view: see 
A Modern Law of Nations, Ch. VIII (1946). 

12 President Eisenhower’s Press Conference July 3, 1957, N.Y. Times, July 4, 1957. 

18 Op. eit. 109. ö 14 Op. cit. 232, 

15 Op. cit. 3. 16 Op. cit. 231. 
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not ‘“‘paid.” 1! The ICRC would no doubt agree with Kissinger’s 
conclusion : 


A program which sought to establish some principles of war limita- 
tion in advance of hostilities would seem to make fewer demands on 
rationality than one which attempted to improvise the rules of war 
in the confusion of battle.1® 


It is true that Kissinger is not attempting to lay any stress upon the 
conclusion of agreements among nations about limited war, and of course 
he places no reliance on promises, whether in treaties or otherwise, emanat- 
ing from the Soviet Union.1* He is concerned to show the self-interest 
which would induce both sides to recognize the value of limited war. He 
faces the difficult task of convincing people, particularly military people, 
that they must change their fundamental conceptions of war. In this re- 
spect his problem is not greatly different, it is believed, from that which has 
been suggested concerning the need for breaking away from the traditional 
dichotomy in international law between peace and war.” The rules 
governing the treatment of prisoners of war, which is one of the accomplish- 
ments to which the ICRC has so greatly contributed, rest on self-interest, 
although the movement for their adoption had a humanitarian motiva- 
tion. It is true that for this purpose it was necessary to have various 
detailed provisions partly for the guidance of protecting Powers. But 
the observance of the conventions—and they have been observed by and 
large in spite of some violations—results from the fact that they have been 
drafted realistically by military people, with the urging indeed of humani- 
tarians, but always with an eye to practical self-interest. Kissinger, in 
effect, argues that an intelligent appreciation of self-interest might well 
lead to a continued limitation of a war and to a cautious type of military 
tactics which would obviate the possibility of the limited war developing 
into the nuclear holocaust. 

It is not the purpose here to review the details of Kissinger’s book or 
the details of the rules proposed by the ICRC. What is suggested is 
that these very different but concurrent studies both reject the idea that it 
is impossible to achieve some limitation of warfare. The realists would be 
acting unrealistically if they fail to appreciate the contribution which the 
moralists and legalists can make to an essentially common objective. 


Pair ©. Jessup 


THE HONDURAS-NICARAGUA BOUNDARY DISPUTE 


Students of American Constitutional law, who are familiar with the 
numerous boundary disputes between the States of the United States and 
with the principles laid down by the Supreme Court for their solution, 
will follow with particular interest the long-standing dispute between 
Honduras and Nicaragua which now happily has been submitted to the 


17 ICRC, op. cit. 22. 18 Kissinger, op. cit. 230. 
19 Cf, ibid. 232. 20 Ses the articles cited supra, note 7. 
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International Court of Justice for solution. In the suits between the 
States of the Union the questions at issue have been of relatively easy solu- 
tion, most of the cases dealing with rivers as boundaries. Only in the 
ease of the suit brought by Rhode Island against Massachusetts was an 
original colonial boundary involved, offering a parallel to the numerous 
Latin American controversies. 

Due to vast areas of unexplored land the Latin American states had 
trouble with their boundary lines from the first days of their independence. 
The Spanish administrative divisions had of necessity to be described in 
terms of uncertain geographical boundary markers. When the independ- 
ence of Central America was declared in 1821 the boundaries of the 
United Provinces followed those of the Captaincy-General of Guatemala 
under the Vice-Royalty of New Spain. Then, when the five Provinces 
went their separate ways as independent ‘‘republics’’ in 1838, the exist- 
ing boundary lines were retained, including certain doubtful areas which 
had never been definitely marked off, the rule of uti possidetis, the test 
of effective possession, conflicting at times with the rule of uti possidetis 
juris, the right to possess, independent of the actual fact of possession. 

On May 1, 1957, the Council of the Organization of American States met 
in special session to consider a cablegram addressed by the Honduran 
Minister of Foreign Affairs to the Chairman of the Council, Ambassador 
Lobo, denouncing Nicaragua as an aggressor for having invaded with mili- 
tary forces Honduran territory, crossing the boundary line of the River 
Coco or Segovia fixed by the award of the King of Spain made on December 
23, 1906. 

On May 2, in the presence of renewed complaints of aggression, as- 
serted this time by Nicaragua as well as Honduras, the Council met again 
in special session and adopted a resolution convoking the Organ of Con- 
sultation provided for by the Inter-American Treaty of Reciprocal As- 
sistance and constituting itself as provisional Organ of Consultation. At 
the same time the resolution authorized the chairman to appoint a com- 
mittee to investigate on the spot the facts of the situation, and it appealed 
to the two governments to abstain from any act that might aggravate the 
situation between their countries.2 On the same day the Chairman of 
the Council appointed a Committee of Investigation consisting of repre- 
sentatives of Argentina, Bolivia, Mexico, Panama and the United States, the 
representative of Panama being elected Chairman. The committee left 
for Panama next day, and from there by United States military plane, 
first to Tegucigalpa and then to Managua. At both capitals the com- 
mittee presented to the governments a draft agreement for the cessation 
of fighting; and upon signature of the two governments the agreement 
entered into force at the same hour, 7:30 p.m., on May 5, the day after 
the arrival of the committee. The promptness with which the agreement 


1 Acta de la Sesión Extraordinaria celebrada el 1° de Mayo de 1957 (Pan American 
Union Doe. C-a-242). 

2 Acta de la Sesión Extyaordinaria celebrada en la tarde del Jueves 2 de Mayo de 
1957 (Pan American Union Doc. C-a-244). 
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was signed suggested that the skirmishing along the border was more of a 
perfunctory demonstration of claims than a determination to decide the 
issue by armed force. 

The next step was to secure an agreement providing for the mutual 
withdrawal of troops along the disputed frontier, which was accomplished 
on May 10, the two drafts being prepared by the committee and signed 
by the respective governments at midnight and at 3:30 a.m., becoming 
effective at noon. The Committee of Investigation thereupon returned 
to Washington and submitted its report to the Council of the Organiza- 
tion of American States acting provisionally as Organ of Consultation.® 

The report of the committee set forth in detail the successive steps in 
securing the two agreements from the governments in controversy, and 
it was promptly adopted by the Council, which thereupon proceeded to 
appoint the same members to constitute an ad hoc committee to try to 
work out, within a limit of thirty days, a procedure for the settlement of 
the controversy acceptable to both parties. The ad hoc committee held 
numerous sessions, but without being able to bring about a settlement by 
direct negotiation, with the result that the Council appointed two of the 
members of the committee to put before the two governments alternative 
proposals for the settlement of the dispute: an arbitral tribunal; a single 
arbiter; the International Court of Justice at The Hague—all three pro- 
cedures being contemplated in the Pact of Bogotá of 1948, which both 
parties had ratified, Nicaragua’s reservation covering the very issue before 
the Council. 

On June 28, the Chairman of the Committee, Ambassador Arias of 
Panama, announced to the Council that the parties had chosen to submit the 
dispute to the International Court of Justice. Some weeks later, on July 
21, the Ministers of Foreign Affairs of the two governments signed at the 
Pan American Union an agreement on the procedure to be followed in 
presenting to the International Court of Justice ‘‘their disagreement con- 
cerning the arbitral award handed down by His Majesty the King of Spain 
on December 23, 1906.”’* A maximum period of ten months from Sep- 
tember 15 is fixed within which Honduras will submit a written applica- 
tion instituting the proceedings before the Court. Article 4 of the agree- 
ment provides that 


The decision, after being duly pronounced and announced to the 
Parties, shall settle the disagreement once and for all and without ap- 
peal, and shall be carried out immediately. 


Then, as if to express publicly the regret of the two governments at the 
skirmishing along the disputed boundary line, Article 6 concludes by 
saying: 


8 Situation between Honduras and Nicaragua: Report of the Investigating Commit- 
tee (Pan American Union Doc. C-1-341) (English)). 

4 Agreement between the Ministries of Foreign Affairs of Honduras and Nicaragua 
on the Procedure to be Followed in Presenting to the International Court of Justice 
their Disagreement concerning the Arbitral Award HandedeDown by His Majesty the 
King of Spain on December 23, 1906 (Pan American Union Doc. C/INF-337 (English) ). 
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In implementing the provisions of this Agreement, the Government 
of Honduras and the Government of Nicaragua. are mindful of the 
noble spirit of Point 6 of the decision approved on July 5, 1957 by the 
Council acting provisionally as Organ of Consultation in which it is 
pointed out that Honduras and Nicaragua are linked in a very special 
way by geographic and historic ties within the Central American 
community. 

—a graceful apology to the Council for giving it so much trouble over 

what was after all a family affair. 

The submission of the case to the International Court of Justice calls 
for a decision on the specific question of the validity of the arbitral award 
of the King of Spain. In the interpretation of this award account will 
have to be taken of the Bonilla-Gamez Treaty signed at Tegucigalpa by the 
two countries on October 7, 1894, in which provision was made for a Mixed 
Commission on Boundaries and rules were laid down for the guidance of 
the commission, among which was the rule: 


3. It will be understood that each Republic is owner of the territory 

which, at the time of Independence, constituted the provinces of Hon- 

duras and Nicaragua, 
Article III of the treaty provided that in the event that the Mixed Com- 
mission should be unable to agree upon certain points of the boundary, they 
should be submitted to arbitration, the neutral member of the arbitral tri- 
bunal to be a member of the diplomatie corps accredited to Guatemala, and 
if no member of the diplomatic corps should be available, then, among other 
possible arbiters, the Government of Spain. A ten-year limit was fixed 
within which the treaty was not to be modified or the question settled by 
any other method. 

On the basis of the Bonilla-Gamez Treaty the Mixed Commission met and 
fixed the boundary from the Pacific Coast up to Portillo de Teotecacinte, 
but disagreed in respect to the rest of the boundary from that site to the 
Atlantic. In view of the disagreement, the arbitrators from the respective 
countries met at Guatemala City on October 2, 1904, and, in accordance 
with Article V of the treaty, designated the King of Spain as the sole ar- 
biter. The designation was approved by both governments and represen- 
tatives were appointed to present their respective cases to the King of 
Spain. The award of the King of Spain was given on December 23, 1906, 
fixing the mouth of the Rio Coco or Segovia as the beginning of the bound- 
ary on the Atlantic, adjacent to Cape Gracias a Dios, and thence follow- 
ing the Rio Coco to the Poteca or Bodega tributary and thence upstream 
to the River Guineo or Namasli and from that junction to the Portillo 
Teotecacinte.® 

The succeeding history of the controversy is long and involved, marked 
in 1912 by an assertion by Nicaragua of the nullity of the award; in 1918 
by mediation of the United States; and in 1920 by a meeting of the Presi- 
dents of the two countries at Amapala and an agreement the following year 
to submit the question of the validity of the award to the decision of the 


5 The text of the award in English may be found in 100 British and Foreign State 
Papers 1096. 
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Chief Justice of the United States; in 1931 by the Irias-Ulloa Protocol; 
and in 1937 by a new mediation commission. None of the proposed meas- 
ures, however, led to a settlement. Then the controversy, after remaining 
more or less quiescent for some fifteen years, came to a head last February 
21, when the Government of Honduras created the Department of ‘‘ Gracias 
a Dios’’ with the Rio Coco or Segovia as the boundary. A month later 
Nicaragua occupied part of the disputed area, contesting the territorial 
claim of Honduras, and that government in turn promptly denounced the 
occupation as aggression and appealed to the provisions of the Treaty of 
Reciprocal Assistance. 

The principal issue in the case will be whether the award of the King 
of Spain was within the terms of the Bonilla-Gamez Treaty. An arbitral 
award, however final and definitive the parties may pledge it to be, must 
obviously be within the terms of reference, both in respect to the procedure 
to be followed by the arbitrator and in respect to the factual basis of the 
decision. It will be the task of the International Court of Justice to de- 
termine whether the alleged deviations of the award from the terms of 
reference are sufficient to nullify it, and, as a minor issue, whether the ex- 
press or tacit consent of a government in the process of executing a treaty 
can set aside the terms of the treaty itself. A broad review of the issues 
may be found in the Minutes (Actas) of the Council of the Organization 
of American States on the occasion of the extraordinary session held in 
answer to the petition of the Government of Honduras on May 1, 1957, at 
which the note of the Foreign Minister of Honduras was read denouncing 
Nicaragua as an aggressor ‘‘for having invaded Honduran territory with 
military forces, crossing the dividing line of the Coco or Segovia River 
fixed by the award of the King of Spain on December 23, 1906,” followed 
by the reply of the Nicaraguan representative on the Council surveying the 
authorities on international law which justify the rejection of an arbitral 
award in excess of the terms of submission and setting forth the principal 
grounds of nullity (vicios de nulidad) of the award." 

It is of interest to observe that the agreement signed by the two govern- 
ments on July 21 setting forth the procedure to be followed in presenting 
the controversy to the International Court of Justice is accompanied by 
separate statements on the position of the respective Ministers of Foreign 
Affairs in resorting to the Court, Honduras ‘‘basing its stand on the fact 
that the Arbitral Award is in force and unassailable,” and maintaining 
that the failure of Nicaragua to comply with the arbitral decision consti- 
tuted, under Article 36 of the Statute of the Court, a breach of an inter- 
national obligation; and Nicaragua presenting grounds for impugning the 
validity of the award and maintaining that its boundaries with Honduras 
“continue in the same legal status as before the issuance of the above- 
mentioned Arbitra] Award.’’ 

C. G. Fenwick 

8 A survey of the development of the controversy, with references to documents, may 

be found in Ireland, Boundaries, Possessions, and Conflicts in Central and North America 


and the Caribbean 128 ff. (1938). e 
T Acta de la Sesión Extraordinaria, cited in note 1 above. 


NOTES AND COMMENTS 


PROFESSOR KRYLOV AND SOVIET TREATIES 


In September, 1956, work was begun at the Hoover Institute and Li- 
brary of Stanford University on a study of ‘‘The Soviet Government as 
a Treaty Partner, 1917-1952.’’ The study was planned to take approx- 
imately two years, and was expected to lead to the publication of two vol- 
umes in the Hoover Library Documentary Series. Direction of the study 
was entrusted to Robert M. Slusser and Jan F. Triska. 

The study is still far from completion and has not yet published any 
of its findings. Nevertheless, it has already attracted a certain amount 
of attention. In March, 1957, fairly extensive accounts based on an inter- 
view with the staff appeared in the New York Times? and the Boston 
Globe.2 These were followed by a number of shorter references in other 
papers. On April 22, an analysis based on the newspaper reports was 
broadcast by the United Press + and this in turn led to a heated criticism 
of the study by a leading Soviet scholar on international law, Professor 
S. Krylov of Moscow State University. Professor Krylov’s criticism 
took the form of an article in Izvestiia entitled ‘‘Shifting the Blame.’’ 5 

As frequently happens when information passes from one person to 
another, distortions and misinterpretations have gradually crept into 
these reports on the Soviet treaty project. Unfortunately, those working 
on the study have never had an opportunity to see or edit the reports 
before they were published. In a number of cases the information given 
has been inaccurate and misleading. The result is that the study which 
Professor Krylov criticized bears little resemblance to the one which is 
actually being carried out. Under these circumstances it seems desirable 
to attempt to set the record straight by a brief analysis of his article. 

Professor Krylov’s criticism of the treaty study can be summarized as 
follows: (1) The admittedly fairly extensive work done so far by the 
treaty study in examining Soviet treaties has been ‘‘superfiuous,’’ since 
the Soviet Government has never engaged in secret diplomacy, while ‘‘the 
treaties and agreements which it has concluded are no secret to anyone.’’ 
(2) Furthermore, there is no need to investigate the record of Soviet per- 
formance of its treaty obligations, since the Soviet Government from the 
beginning ‘‘has accurately and loyally observed the international obliga- 


1N. Y. Times, March 31, 1957. 2 Boston Globe, March 31, 1957. 

8 For example, the San Francisco Examiner, April 3, 1957, and the Chicago Tribune, 
April 23, 1957. 

4 United Press radio commentary by Leroy Pope, April 22, 1957. 

56S bol’noi golovy na zdorovuiu,’’ Izvestiia, May 26, 1957, p. 5; English translation 
annexed to the present note, at p. 771 infra. A summary of Professor Krylov’s article 
was broadcast by Radio Moscow on May 28. There is a translation, under the title ‘‘ The 
guilty accuse the innocent, ¥ in 9 Current Digest of the Soviet Press 22 (No. 21). 
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tions which it has assumed.’’ (3) The real purpose of the study, therefore, 
must be to divert public attention from (alleged) violations by the United 
States of its treaty obligations by raising a hue and ery over (alleged) 
Soviet misdeeds. 

1. Concerning Professor Krylov’s first point, the writers can only say 
that they wish it were true. At the time the study was undertaken it 
was assumed that it would be a comparatively easy task to assemble in one 
place the basie information needed on the treaties and agreements entered 
into by the Soviet Government. Instead, it was discovered that before 
starting to study the treaties it was necessary to hunt out the basie data 
concerning them from a wide range of sources. A very considerable 
number of well-documented Soviet treaties, including some of particular 
significance, have never been published in the official Soviet treaty sevics,® 
while others are referred to in that source only by title and date, so 
that their text must be sought elsewhere. 

Furthermore, the methods of secret diplomacy, which Professor Krylov 
states the Soviet Government has always ‘‘resolutely rejected,’’ have in 
reality been used by it repeatedly since the early days of the Soviet re- 
gime, a fact which can readily be ascertained from Soviet sources. An 
early example is the special supplement to the Peace Treaty with the non- 
Soviet Government of Georgia signed on May 7, 1920, in which the Georg- 
ian Government, under Soviet pressure, agreed to give the Georgian Com- 
munist Party full freedom of action without the threat of ‘‘judicial or 
administrative repression.’’ After the fall of the Georgian Government — 
a fall to a large extent brought about by that very Communist Party to 
which it aecorded immunity in the secretly negotiated agreement—the 
Soviet Government published the full text of the secret supplement in its 
official treaty series.” 

Later on, unfortunately, the Soviet Government abandoned such un- 
compromising honesty as inexpedient, but it did not give up the practice 
of seeret diplomacy. To the best of the writers’ knowledge it has not yet 
published, for example, the texts of the secret agreements which it con- 
cluded with the Government of Nazi Germany during the period between 
August, 1939, and June, 1941. Now that V. M. Molotov, one of the prin- 
cipal negotiators of those agreements, has been officially censured for having 
‘hampered in every way’’ the implementation of measures ‘‘intended 
to ease international tension and promote universal peace,’’® it is to he 
hoped that Soviet scholars will be permitted to join their colleagues in 


6 Sbornik deistvuiushchikh dogovorov, soglashenii i konventsii, zakliuchennykh SSSR 
s inostrannymi gosudarstvami, Moscow, Gosudarstvennoe izdatel’stvo politichesloi 
literatury, 1924-. At present sixteen volumes of the Sbornik have been issued. Tho 
Sbornik for the U.S.S.R. was preceded by a series for the RSFSR, of which five volumes 
appeared between 1921 and 1923. These sources are hereinafter designated Sbornik 
RSFSR and Sbornik SSSR. 

7 For the peace treaty with the Georgian Democratic Republic see 1 Sbornik RSFSR 
27-34. For the special secret supplement see 3 Sbornik RSFSR 295. 

2 Resolution of the plenary meeting of the Central Committee of the Communist 
Party of the Soviet Union, June 29, 1957. N. Y. Times, July 4, 1957, p. 2. 
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other countries in making a full and objective study of these secret negotia- 
tions and agreements. 

As the result of this situation, it was found necessary to prepare an 
exhaustive card file of Soviet treaties, showing source references for each 
treaty and basic data on such information as ratification, denunciation, 
extension, etc. It is planned to publish this information in the form of a 
‘‘ Calendar of Soviet Treaties.’’ 

2. Professor Krylov’s second contention, that the Soviet Government 
has always ‘‘accurately and loyally observed the international obligations 
which it has assumed,’’ is equally untenable. V. I. Lenin, leader and 
founder of the Soviet state, was more candid when he stated, with regard 
to Soviet obligations under the Treaty of Brest-Litovsk: 


Yes, of course, we are violating the treaty, we have already violated 
it thirty or forty times. Only children could fail to understand that 
in such an epoch, when a long, agonizing period of liberation ensues 
. only children could fail to understand that here there must be a 
lengthy, wary struggle.® 
In 1939 the Red Army occupied half the territory of Poland, a state 
with which the Soviet Union had a Pact of Non-Aggression which it had 
solemnly reaffirmed less than twelve months before the invasion.?° 
In August, 1935, the Soviet Union concluded a Treaty of Friendship 
and Alliance with the Chinese Republic™ in which it pledged itself to 
respect the sovereignty and territorial integrity of China and to render 
it ‘‘all possible economie assistance in the postwar period, with a view 
to lightening and speeding up’’ its national rehabilitation. Despite this 
solemn pledge the Soviet armies in Manchuria after the war dismantled 
and removed to the Soviet Union millions of dollars’ worth of industrial 
equipment belonging to China. Even in Communist China an official pro- 
test against this Soviet action has been made.¥ 
These examples—and it would be easy to add to their number—are cited 
not for the purpose of framing an indictment of Soviet conduct, but simply 
to demonstrate that an investigation of the actions of the Soviet Government 
under its treaty obligations need not necessarily be, in Professor Krylov’s 
term, ‘‘superfiuous.’’ It might prove difficult for him to make a convine- 


® Lenin, V. I, ‘‘Doklad o voine i mire 7 marta [1918 g.],’’ 22 Sochineniia 327 (2nd 
ed., 1929). 

10 For the Non-Aggression Pact, dated July 25, 1932, see 7 Sbornik SSSR 12-15. 
A joint Polish-Soviet statement reaffirming the validity of the pact and other existing 
Polish-Soviet treaties and guaranteeing ‘‘the inviolability of peaceful relations be- 
tween the two states’’ was signed on Nov. 26, 1938. It will be found in Official Docu- 
ments concerning Polish-German and Polish-Soviet Relations, 1933-1939, at 181-182 
(N. Y., 1939). It has not been published in the official Soviet treaty series. 

11 Text in 14 Dept. of State Bulletin 201 (1946); 40 A.J.LL. Supp. 51 (1946); also 
in Harriet L. Moore, Soviet Far Eastern Policy, 1931-1945, at 265-277 (1945). The 
treaty is cited but not published in 11 Sbornik SSSR 198. 

12 General Lung Yun, vice chairman of the National Defense Committee of Com- 
munist China, was quoted by the New China News Agency on June 16, 1957, as hav- 
ing raised this question and others in eriticism of Soviet actions vis-à-vis China. N. Y. 
Times, June 24, 1957, p. 1. 
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ing case for the thesis that in these and similar actions the Soviet Govern- 
ment was guided by a scrupulous regard for the principle, Pacta sunt 
servanda. 

Interestingly enough, Soviet international lawyers over a period of 
years have been by no means unanimous in their support of this principle 
as it applies to treaties entered into by the Government of Tsarist Russia. 
Of a considerable group of authors on this subject, let us quote the two 
most prominent ones: Yevgenii B. Pashukanis (condemned as an ‘‘enemy 
of the people’’ in 1937, but posthumously rehabilitated for his ‘‘ positive 
role in the development of Soviet legal science’’ in 1956); and Yevgenii 
A. Korovin, former member of the American Society of International Law 
and contributor to this JouRNAL,’* who has been writing on the subject of 
Soviet treaties ever since the Bolshevik Revolution. On this subject Pashu- 
kanis 1 simply quotes the memorandum of the Delegation of the R.S.F.S.R. 
and Union Republics presented to the Genoa Conference on April 20, 1922: 


If the Soviet power has refused to accept the obligations of previous 
governments or to satisfy the claims of persons who have suffered 
losses from domestic political measures, it is not because in general 
it is unable or disinclined to meet obligations, but for reasons of per- 
sonal and political necessity. The revolution of 1917, which com- 
pletely destroyed all the old economic, social and political relations 
and replaced the old society with a new one, transferring the state 
power in Russia to a new social elass on the strength of the sover- 
eignty of the people which had revolted, thereby severed the succes- 
sion of civil obligations which were a component part of the economic 
relations of the society which had disappeared, and which passed 
away along with it. 


Korovin at first disagreed. In 1917 he defended the pacta sunt servanda 
principle vehemently ; those who considered Tsarist treaties no longer valid, 
he wrote, were ‘‘ignorant’’ of international law. 


It is a theoretically and universally recognized principle of inter- 
national law that the person of a state as the subject of international 
relations remains unchanged, despite changes which may oceur in 
the organization of the state.14 


An attempt to sunder existing international treaties would be ‘‘not only 
an unlawful act but a profoundly immoral one as well.” 1!" And even 
if legal and moral conditions should be neglected, it must be recognized, 
he argued, that ‘‘for reasons of simple political expediency” unilateral 
repudiation of treaties of former governments ‘‘would be both dangerous 
and disadvantageous for Russia.’’ 18 


18 Sovetskoe gosudarstvo i pravo, No. 6, 1956, at 3-11, quoted in John N. Hazard’s 
editorial, ‘‘Pashukanis is No Traitor,’? 51 A.J.I.L. 385-388 (1957). 

14‘ The Soviet Treaties and International Law,’’? 22 A.J.I.L. 753 (1928); ‘(The 
Second World War and International Law,’’ 40 A.J.I.L. 742 (1946). 

15 “í Dogovor mezhdunarodnyi,’’ Entsiklopediia gosudarstva i prava 981-982 (Moscow, 
1925). 

18 Korovin, Yevgenii A., Vneshniaia politika obnovlennoi Rossii 9 (Moscow, 1917). 

17 [bid. 10. 18 Ibid. 11-12. 
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Later, however, Korovin changed his mind. As the practice of the new 
Bolshevik regime changed, so did Korovin’s theory on treaties. The pacta 
sunt servanda principle, which he had advocated as the only principle 
valid in spite of changes in government, was now on the index. In an 
article on the rebus sic stantibus clause 1° he wrote: 


As a result of the inexorability of fate, all the legal relations which 
rest on the assumption of social community of the identity of the state 
systems of the contracting parties collapse, and not only is the viola- 
tion of a specific group of former treaty obligations justified, but it 
would be genuinely wrong that they would be observed ‘‘contrary to 
reason and in defiance of nature.’’ 2° 


Many other Soviet authors on international law besides Pashukanis 
and Korovin (Shtein, Kotliarevskii, Sabanin, Durdenevskii, ete.), in uni- 
son With them, denied the principle of pacta sunt servanda in this context, 
but it is hardly necessary to quote them as well, since Professor Krylov 
wrote on Soviet treaties * at the same time they did. 

The principle of pacta sunt servanda, then, has not always been ‘‘an 
organic attribute of the very nature’’ of the Soviet state; other ‘‘prin- 
ciples,” such as ‘‘political necessity’? and unilateral ‘‘legally justified 
treaty violation,” have at times interfered. 

3. Finally, with regard to Professor Krylov’s third point—his claim 
that the real purpose of the study of ‘‘The Soviet Government as a Treaty 
Partner’’ is to divert attention from alleged violations of treaty obligations 
by the United States—we do not consider it our task to defend United 
States foreign policy, just as we do not consider it our task to condemn 
Soviet foreign policy. We are simply attempting to establish and analyze 
the facts insofar as they can be ascertained, for the purpose of under- 
standing our subject. 

As an example of what we believe should be avoided in a study of 
this kind, it would be difficult to find better illustrations than the charges 
leveled by Professor Krylov against the United States. It is all too easy 
to frame such indictments of a nation’s conduct if one presents the facts 
tendentiously and without regard to their historical, legal and political 
context. The actions of the Soviet Union as they affect its treaty obliga- 
tions, like those of any other nation, must be studied in a spirit of dispas- 
sionate objectivity and fullness. It was in that spirit that the study of The 
Soviet Government as a Treaty Partner was established, and it is in that 
spirit that we intend to complete the task. 


Rosert M. Suusser and Jan F. Triska 


19 ‘*Qgovorka rebus sie stantibus v mezhdunarodnoi praktike R.S.F.8.R.,’? Sovetskoe 
pravo, No. 3, 1923, at 53 et seq. 20 Ibid. 55-56. 

21 For example, ‘‘Optatsii i plebistsit i nachalo samoopredeleniia v sovetskikh mezh- 
dunarodnykh dogovorakh,’’ Sovetskoe pravo, No. 2, 1923, at 43-55, and ‘‘Eksterri- 
torial’noe (vnezemel’noe) deistvie sovetskogo prava v zapadno-yevropeiskoi sudebnoi 
praktike,” ibid., No. 3, 1925, at 37-46. 
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ANNEX 


“Shifting the Blame,” by S. Krylov, Professor of International Law 
at Moscow State University. Izvesttia, May 26, 1957, p. 5.1 


Treaties must be observed—‘‘Pacta sunt servanda’’—is one of the basic 
principles of international law. In international law this principle is re- 
garded as an axiom, as something taken for granted. Among international 
lawyers of various countries and differing political views there is not the 
slightest difference of opinion concerning the fact that this principle is ihe 
basis of all international relations and derives from the very nature of 
intercourse among states. As a matter of fact, when this principle lapses, 
international law is replaced by the law of force. 

From the very first days of its existence the Soviet Union, the forcign 
policy of which is firmly based on the Leninist principle of the peaceful 
co-existence of states with varying social systems, has accurately and loyally 
observed the international obligations which it has assumed. The scrupu- 
lous observance by the Soviet Union of the treaties and agreements which 
its representatives have signed is recognized even by those who are unfavor- 
ably inclined towards it. The principle ‘‘Pacta sunt servanda” is an 
organic attribute of the very nature of our socialist state. 

Recently, however, it came about that this obvious truth was evidently 
unpleasing to someone. At the initiative of former U.S. President Herbert 
Hoover a pile of dollars was collected and with them was hired a group 
of scholars at Stanford University to prove the opposite. According to 
United Press Correspondent Pope, the Stanford legal experts set about 
their task boldly and have now ‘‘almost completed the detailed examination 
of Soviet diplomacy—approximately 700 treaties which the Bolshevist 
government negotiated during the forty years of its existence.” 

It must be admitted that a considerable amount of work has been done. 
Frankly, however, the work has been superfluous. Ever since its first 
steps in the international arena the Soviet Union has resolutely rejected 
the methods of secret diplomacy. The treaties and agreements which it 
has concluded are no secret to anyone. But of course, it was not for the 
purpose of establishing this already known truth that Hoover disbursed 
dollars to the scholars of Stanford University, in which, by the way, he 
himself was enrolled as a scholar many years ago. 

What, then, is the significance of the Sisyphean labor in which the 
people at Stanford are engaged ? 

To answer this question, unfortunately, we shall have to turn to a prov- 
ince which is very remote from science. Everyone is familiar with the 
old ruse of the thief who cries, ‘‘Stop thief!’’ It is just this unsophisti- 
cated ruse to which the Stanford lackeys with degrees have resorted in 
order to whitewash the unseemly deeds of their masters—the ruling circles 
of the United States—who are following a policy of negotiating ‘‘from 
positions of strength’’ in international relations. 


1A summary of Professor Krylov’s article was broadeast by Radio Moscow on May 
28, 1957. i 
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But it is impossible to get very far in this game of shifting the blame. 
Even a person who is uninitiated in the mysteries of jurisprudence can 
see clearly that there is nothing in common between the principle that 
treaties must be observed and the policy of negotiating ‘‘from positions 
of strength,’’ that one excludes the other. For the sake of clarity let us cite 
only a few examples. 

In 1933 normal diplomatie relations were established between the USSR 
and the USA. Under the Litvinov-Roosevelt agreement there was as- 
sumed among other things the obligation to forbid the establishment or 
maintenance on either state’s territory of armed organizations pursuing 
aims hostile to the other party. Nevertheless, the so-called Mutual Se- 
curity Law was passed in the USA on October 10, 1951, and was thereafter 
approved repeatedly. This law provides for recruiting armed units and 
groups of spies and saboteurs of ‘‘any selected personnel’’ from among 
the emigrants and deserters from the USSR and the nations of people’s 
democracy for purposes hostile to these states. The law provides for the 
financing of such groups and detachments. 

Despite the reiterated protests of the Soviet Union against this flagrant 
violation of the 1933 Litvinov-Roosevelt agreement, the ruling circles of 
the USA continue as before to carry out subversive actions which con- 
tradict international law, which contradict the principle of the observance 
of international treaties. The counter-revolutionary putsch in Hungary 
showed the whole world how the law ‘‘On guaranteeing mutual security’? 
looks in practice. 

An outrageous violation of the obligations which the United States of 
America had assumed was the predatory seizure of the Island of Taiwan, 
an indivisible part of China. In the Cairo Declaration of 1943 and the 
Potsdam Declaration of 1945 the USA unconditionally recognized China’s 
rights to this primordially Chinese island. However, this did not pre- 
vent them from seizing the Island of Taiwan in 1950, with the help of the 
Kuomintang clique, or from retaining control over the island to this day. 
Not only, therefore, has the United States violated the principle that inter- 
national treaties must be observed, but it has also perpetrated still another 
crime against international law-——aggression. 

Gross violation of the principle ‘‘Pacta sunt servanda’’ has become habit- 
ual in the international practice of the USA. It is sufficient to mention 
a whole series of violations of international treaties, especially the de- 
cisions concerning Germany which were reached at the conferences in 
Moscow in 1948, Teheran in 1943, Yalta in 1945, and Potsdam in 1945, 
or the declarations of Cairo, Yalta and Potsdam on a postwar settlement 
in the Far East. 

The imperialist circles of the USA have systematically violated the 
principle of observing international treaties in regard to the United 
Nations. Notwithstanding the fact that the USA is a signatory of the UN 
Charter, it has shamelessly trampled on it by its actions. This appears 
in the creation of numerous aggressive blocs such as NATO and SEATO, 
in the stubborn opposition to the restoration of the legitimate rights of 
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the Chinese People’s Republic in the UN, and in many other things. As 
is known, the UN Charter forbids the members of that organization not 
only to resort to force but also to threaten the use of force. The ruling 
eircles of the USA, however, carrying out a policy of negotiating ‘‘from 
positions of strength,” a policy of approaching ‘‘the brink of war,” have 
made extensive use of the threat of force in the form of military demonstra- 
tions, diplomatie blaekmail, ete. The threat of force also underlies to a 
considerable extent the colonializing ‘‘Hisenhower Doctrine.’’ This is elo- 
quently attested to by the reactionary conspiracy in Jordan and the visit 
of the American Sixth Fleet to Lebanon. 

Such are the facts. For an honest scholar, as well as for the man in 
the street, they are far more convincing than the arguments of the Stan- 
ford legal scholars, supported by Mr. Hoover’s dollars. 


INTER-AMERICAN BAR ASSOCIATION CONFERENCE IN BUENOS AIRES 


The Tenth Conference of the Inter-American Bar Association was held 
in Buenos Aires, Argentina, from November 14 to 24, 1957. The host for 
the Conference was the Federación Argentina de Colegios de Abogados. 
The Organizing Committee for the Conference was composed of Dr. 
Eduardo B. Busso, Chairman, Mauricio A. Ottolenghi and Juan Carlos 
Palacios 

The sessions of the Conference were devoted to considering reports pre- 
sented by the 15 committees of the association, covering public and private 
international law, constitutional law, civil law, municipal law, commercial 
law, civil and commercial procedure, criminal law and procedure, admin- 
istrative law and procedure, fiscal law, social and economic law, legal edu- 
cation, legal documentation, natural resources, and activities of lawyers. 

At the opening session on November 14, the Conference was addressed 
by General Pedro Aramburi, President of the Republic of Argentina, the 
Honorable Robert G. Storey, past President of the Inter-American Bar 
Association, and Mr. Charles S. Rhyne, President of the American Bar 
Association, who responded in behalf of the English-speaking delegates 
to the addresses of welcome. 

Delegates from the United States prepared papers for the Conference 
as follows: 

Committee I. Public International Law: 

‘‘Consideration of report on the juridical status of the continental 
shelf,” by Henry F. Holland, New York, and Professor William W. 
Bishop, Jr., University of Michigan. 

“Principles of law governing use of international rivers,” by John 
G. Laylin, Washington, D. ©. 

Committee II. Private International Law: 

‘The Inter-American Juridical Committee and the Revision of the 
Bustamante Code; consideration of the study to be made by the special 
committee,” by Professor William S. Barnes Harvard Law School, 
Cambridge, Massachusetts. 
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“Consideration of report regarding comments of member associa- 
tions on comparative study of treaties or laws in existence in the 
American States concerning the recognition and execution of foreign 
judgments (Sao Paulo Conference Resolution),’’ by Mrs. Grace Brown, 
Detroit, Michigan. 
‘Judicial Assistance in administration of justice—recognition and 
proof of foreign law. Study of conclusions and propositions submitted 
by the Inter-American Juridical Committee of Rio de Janeiro in their 
report of September 23, 1952, on international co-operation in judicial 
procedures,’’ by Harry LeRoy Jones, Special Assistant to the Attorney 
General, U. S. Department of Justice. 
“Uniform legistation versus international conventions as a method of 
unification of private international law,’’ by Professor Kurt Nadel- 
mann, Harvard Law School, Cambridge, Massachusetts. 

Committee V. Civil Law: 
‘*Comparative Study of the Laws of the Americas on the Status of 
Children in Cases of Separation or Divorce of Parents,’’ by Laura H. 
Dale, Washington, D. ©. 
“‘Status of Children in cases of separation or divorce of parents,” by 
Cecil Dacey, Michigan. 
‘‘Legal principles regarding inheritance of property in the Americas,” 
by Professor Leonard Oppenheim, Tulane University, New Orleans, 
Louisiana. 
“The significance of the Washington (1956) A.I.P.P.I. Congress to 
Western Hemisphere Countries,” by W. Frederick Weigester, Attorney, 
U. S. Department of Justice, and Cyril D. Pearson, Trademark Counsel 
for Standard Oil Company, New York. 

Committee VI. Civil and Commercial Procedure: 
“Legal requirements regarding publicity of court proceedings, includ- 
ing taking of photographs, radio and television,’’ by Judge Lester 
Kramer, New Jersey. 
“Judicial statisties. Exchange of conclusions,’’ by Glenn R. Winters, 
Chicago, Illinois. 
“Unification of legislation regarding intervention of third parties in 
civil proceedings,” by Irwin Ward Steinman, Alexandria, Louisiana. 

Committee VII. Commercial Law: 
“Unification and simplication of rules governing the use of powers of 
attorney issued abroad: (a) through uniform legislation and (b) 
through revision of the Washington Protocol of 1940,’’ by Phanor J. 
Eder, New York City. 
“Protection of the minority shareholders in corporations and other 
stock companies,” by Professor Jan Charmatz, Tulane University, 
New Orleans, Louisiana. 
‘Consideration of report of special committee dealing with a draft on 
uniform legislation limiting liability of maritime carrier,” by William 
L. Standard, New York. 
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Further light is reflected on the scope of Clause 14 by the Fifth 
Amendment. That Amendment which was adopted shortly after the 
Constitution reads: 


‘*No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; 

..’’ (Emphasis added.) 


Since the exception in this Amendment for ‘‘cases arising in the land 
or naval forces’’ was undoubtedly designed to correlate with the power 
granted Congress to provide for the ‘‘Government and Regulation’’ 
of the armed services, it is a persuasive and reliable indication that 
the authority conferred by Clause 14 does not encompass persons who 
cannot fairly be said to be ‘‘in’’ the military service. 

Even if it were possible, we need not attempt here to precisely de- 
fine the boundary between ‘‘civilians’’? and members of the ‘‘land and 
naval Forces.” We recognize that there might be circumstances 
where a person could be ‘‘in’’ the armed services for purposes of 
Clause 14 even though he had not formally been inducted into the 
military or did not wear a uniform. But the wives, children and 
other dependents of servicemen cannot be placed in that category, 
even though they may be accompanying a serviceman abroad at Gov- 
ernment expense and receiving other benefits from the Government. 
We have no difficulty in saying that such persons do not lose their 
civilian status and their right to a civilian trial because the Govern- 
ment helps them live as members of a soldier’s family. 

The tradition of keeping the military subordinate to civilian au- 
thority may not be so strong in the minds of this generation as it was 
in the minds of those who wrote the Constitution. The idea that the 
relatives of soldiers could be denied a jury trial in a court of law and 
instead be tried by court-martial under the guise of regulating the 
armed forces would have seemed incredible to those men, in whose life- 
time the right of the military to try soldiers for any offenses in time 
of peace had only been grudgingly conceded. The Founders envisioned 
the army as a necessary institution, but one dangerous to liberty if 
not confined within its essential bounds. Their fears were rooted in 
history. They knew that ancient republics had been overthrown by 
their military leaders. They were familiar with the history of Seven- 
teenth Century England, where Charles I tried to govern through the 
army and without Parliament. During this attempt, contrary to 
the Common Law, he used courts-martial to try soldiers for certain 
non-military offenses. This court-martialing of soldiers in peacetime 
evoked strong protests from Parliament. The reign of Charles I 
was followed by the rigorous military rule of Oliver Cromwell. Later, 
James II used the Army in his fight against Parliament and the 
people. He promulgated Articles of War (strangely enough relied 
on in the Government’s brief) authorizing the trial of soldiers for 
non-military crimes by courts-martial. This action hastened the rev- 
olution that brought William and Mary to the throne upon their 
agreement to abide by a Bill of Rights which, among other things, 
protected the right of trial by jury. It was against this general back- 
ground that two of the greatest English jurists, Lord Chief Justice 
Hale and Sir William Blackstone—men who exerted considerable 
influence on the Founders—expressed sharp hastility to any expan- 
sion of the jurisdiction of mibitary courts. .. . 
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The generation that adopted the Constitution did not distrust the 
military because of past history alone. Within their own lives they 
had seen royal governors sometimes resort to military rule. British 
troops were quartered in Boston at various times from 1768 until the 
outbreak of the Revolutionary War to support unpopular royal gov- 
ernors and to intimidate the local populace. The trial of soldiers by 
courts-martial and the interference of the military with the civil 
courts aroused great anxiety and antagonism not only in Massa- 
chusetts but throughout the colonies. . . 

Colonials had also seen the right to trial by jury subverted by acts 
of Parliament which authorized courts of admiralty to try alleged 
violation of the unpopular ‘‘Molasses’’ and ‘‘Navigation’’ Acts. This 
gave the admiralty courts jurisdiction over offenses historically triable 
only by a jury in a court of law and aroused great resentment 
throughout the colonies. As early as 1765 delegates from nine colonies 
meeting in New York asserted in a ‘‘Declaration of Rights’’ that 
trial by jury was the ‘‘inherent and invaluable’’ right of every citizen 
in the colonies. 

With this background it is not surprising that the Declaration of 
Independence protested that George III had ‘‘affected to render the 
Military independent of and superior to the Civil Power’’ and that 
Americans had been deprived in many eases of ‘‘the benefits of 
Trial by Jury.’’ And those who adopted the Constitution embodied 
their profound fear and distrust of military power, as well as their 
determination to protect trial by jury, in the Constitution and its 
Amendments. Perhaps they were aware that memories fade and hoped 
that in this way they could keep the people of this Nation from hav- 
ing to fight again and again the same old battles for individual 
freedom. 

In light of this history, it seems clear that the Founders had no 
intention to permit the trial of civilians in military courts, where they 
would be denied jury trials and other constitutional protections, 
merely by giving Congress the power to make rules which were ‘‘nec- 
essary and proper’’ for the regulation of the ‘‘land and naval Forces.’’ 
Such a latitudinarian interpretation of these clauses would be at war 
with the well-established purpose of the Founders to keep the mili- 
tary strictly within its proper sphere, subordinate to civil authority. 
The Constitution does not say that Congress can regulate ‘‘the land 
and naval Forces and all other persons whose regulation might have 
some relationship to maintenance of the land and naval Forces.” 
There is no indication that the Founders contemplated setting up 
a rival system of military courts to compete with civilian courts for 
jurisdiction over civilians who might have some contact or relationship 
with the armed forces. Courts-martial were not to have concurrent 
jurisdiction with courts of law over non-military America. 

On several occasions this Court has been faced with an attempted 
expansion of the jurisdiction of military courts. Hx parte Milligan, 
4 Wall. 2, one of the great landmarks in this Court’s history, held 
that military authorities were without power to try civilians not in the 
military or naval service by declaring martial law in an area where 
the civil administration was not deposed and the courts were not 
closed. . . . In Duncan v. Kahanamoku, 327 U. S. 304, the Court reas- 
serted the principles enunciated in Ex parte Milligan and reaffirmed 
the tradition of military subordination to civil authorities and institu- 
tions. It refused to sanction the military trial of civilians in Hawaii 
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during wartime despite government claims that the needs of defense 
made martial law imperative. 

Just last Term, this Court held in United States ex rel. Toth v. 
Quarles, 350 U. S. 11, that military courts could not constitutionaliy try 
a discharged serviceman for an offense which he had allegedly com- 
mitted while in the armed forces. It was decided (1) that since Toth 
was a civilian he could not be tried by military court-martial, and 
(2) that since he was charged with murder, a ‘‘crime’’ in the con- 
stitutional sense, he was entitled to indictment by a grand jury. jury 
trial, and the other protections contained in Art. III, § 2 and the Fifth, 
Sixth, and Eighth Amendments. The Court pointed out that trial 
by civilian courts was the rule for persons who were not members of 
the armed forces. 

There are no supportable grounds upon which to distinguish the 
Toth case from the present cases. Toth, Mrs. Covert, and Mrs. Smith 
were all civilians. All three were American citizens. All three were 
tried for murder. All three alleged crimes were committed in a 
foreign country. The only differences were: (1) Toth was an ex- 
serviceman while they were wives of soldiers; (2) Toth was arrested 
in the United States while they were seized in foreign countries. 
If anything, Toth had closer connection with the military than the 
two women for his crime was committed while he was actually serving 
in the Air Force. Mrs. Covert and Mrs. Smith had never been 
members of the army, had never been employed by the army, had 
never served in the army in any capacity. The Government ap- 
propriately argued in Toth that the constitutional basis for court- 
martialing him was clearer than for court-martialing wives who are 
accompanying their husbands abroad. Certainly Toth’s conduct as a 
soldier bears a closer relation to the maintenance of order and discipline 
in the armed forces than the conduct of these wives. The fact that 
Toth was arrested here while the wives were arrested in foreign 
countries is material only if constitutional safeguards do not shield 
a citizen abroad when the Government exercises its power over him. 
As we have said before, such a view of the Constitution is erroneous. 
The mere fact that these women had gone overseas with their hus- 
bands should not reduce the protection the Constitution gives them. 

The Milligan, Duncan and Toth cases recognized and manifested 
the deeply rooted and ancient opposition in this country to the ex- 
tension of military control over civilians. In each instance an effort 
to expand the jurisdiction of military courts to civilians was repulsed. 

There have been a number of decisions in the lower federal courts 
which have upheld military trial of civilians performing services for 
the armed forces ‘‘in the field’’ during time of war. To the extent that 
these cases can be justified, insofar as they involved trial of persons 
who were not ‘‘members’’ of the armed forces, they must rest on the 
Government’s ‘‘war powers.’ In the face of an actively hostile 
enemy, military commanders necessarily have broad power over per- 
sons on the battlefront. From a time prior to the adoption of the 
Constitution the extraordinary circumstances present in an area of 
actual fighting have been considered sufficient to permit punishment of 
some civilians in that area by military courts under military rules. 
But neither Japan nor Great Britian could properly be said to be an 
area where active hostilities were under way at the time Mrs. Smith 
and Mrs. Covert committed their offenses or at the time they were tried. 

The Government urges that the concept ‘‘in the field’’ should be 
broadened to reach dependents accompanying the military forces 
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overseas under the conditions of world tension which exist at the 
present time. It points out how the ‘‘war powers’’ include authority 
to prepare defenses and to establish our military forces in defensive 
posture about the world. While we recognize that the ‘‘war powers” 
of the Congress and the Executive are broad, we reject the Govern- 
ment’s argument that present threats to peace permit military trial 
of civilians accompanying the armed forces overseas in an area where 
no actual hostilities are under way. The exigencies which have re- 
quired military rule on the battlefront are not present in areas where 
no conflict exists. Military trial of civilians ‘‘in the field’’ is an ex- 
traordinary jurisdiction and it should not be expanded at the expense 
of the Bill of Rights. We agree with Colonel Winthrop, an expert 
on military jurisdiction, who declared: ‘‘a statute cannot be framed 
by which a civilian can lawfully be made amenable to the military 
jurisdiction in time of peace.’? (Emphasis not supplied.) 

As this Court stated in United States ex rel. Toth v. Quarles, 350 
U. S. 11, the business of soldiers is to fight and prepare to fight wars, 
not to try civilians for their alleged crimes. Traditionally, military 
justice has been a rough form of justice emphasizing summary pro- 
cedures, speedy convictions and stern penalties with a view to main- 
taining obedience and fighting fitness in the ranks. Because of its 
very nature and purpose the military must place great emphasis on 
discipline and efficiency. Correspondingly, there has always been less 
emphasis in the military on protecting the rights of the individual 
than in civilian society and in civilian courts. 

Courts-martial are typically ad hoc bodies appointed by a military 
officer from among his subordinates. They have always been subject 
to varying degrees of ‘‘command influence.’ In essence, these tri- 
bunals are simply executive tribunals whose personnel are in the ex- 
ecutive chain of command. Frequently, the members of the court- 
martial must look to the appointing officer for promotions, advan- 
tageous assignments and efficiency ratings—in short, for their future 
progress in the service. Conceding to military personnel that high 
degree of honesty and sense of justice which nearly all of them un- 
doubtedly have, the members of a court-martial, in the nature of 
things, do not and cannot have the independence of jurors drawn 
from the general public or of civilian judges. 

We recognize that a number of improvements have been made in mili- 
tary justice recently by engrafting more and more of the methods 
of civilian courts on courts-martial. In large part these ameliora- 
tions stem from the reaction of civilians, who were inducted during 
the two World Wars, to their experience with military justice. Not- 
withstanding the recent reforms, military trial does not give an accused 
the same protection which exists in the civil courts. Looming far 
above all other deficiencies of the military trial, of course, are the 
absence of trial by jury before an independent judge after an indict- 
ment by a grand jury. Moreover the reforms are merely statutory; 
Congress—and perhaps the President—ean reinstate former prac- 
tices, subject to any limitations imposed by the Constitution, whenever 
it desires. As yet it has not been clearly settled to what extent 
the Bill of Rights and other protective parts of the Constitution apply 
to military trials. 

It must be emphasized that every person who comes within the 
jurisdiction of courts-martial is subject to military law—law that is 
substantially different from the law which governs civilian society. 
Military law is,°in many respects, harsh law which is frequently 
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cast in very sweeping and vague terms. It emphasizes the iron hand 
of discipline more than it does the even scales of justice. Moreover, 
it has not yet been definitely established to what extent the President, 
as Commander-in-Chief of the armed forces, or his delegates, can pro- 
mulgate, supplement or change substantive military law as well as 
the procedures of military courts in time of peace, or in time of war. 
In any event, Congress has given the President broad discretion to 
provide the rules governing military trials. For example, in these 
very cases a technical manual issued under the President’s name with 
regard to the defense of insanity in military trials was of critical im- 
portance in the convictions of Mrs. Covert and Mrs. Smith. If the 
President can provide rules of substantive law as well as procedure, 
then he and his military subordinates exercise legislative, executive 
and judicial powers with respect to those subject to military trials. 
Such blending of functions in one branch of the Government is the 
objectionable thing which the draftsmen of the Constitution endeav- 
ored to prevent by providing for the separation of governmental 
powers. 

In summary, ‘‘it still remains true that military tribunals have not 
been and probably never can be constituted in such way that they can 
have the same kind of qualifications that the Constitution has deemed 
essential to fair trials of civilians in federal courts.” In part this 
is attributable to the inherent differences in values and attitudes 
that separate the military establishment from civilian society. In the 
military, by necessity, emphasis must be placed on the security and 
order of the group rather than on the value and integrity of the 
individual. 

It is urged that the expansion of military jurisdiction over civilians 
claimed here is only slight, and that the practical necessity for it is 
very great. The attitude appears to be that a slight encroachment on 
the Bill of Rights and other safeguards in the Constitution need cause 
little concern. But to hold that these wives could be tried by the 
military would be a tempting precedent. Slight encroachments 
create new boundaries from which legions of power can seek new 
territory to capture. ‘‘It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate and unconstitu- 
tional practices get their first footing in that way, namely, by silent 
approaches and slight deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule that constitutional 
provisions for the security of person and property should be liberally 
construed. A close and literal construction deprives them of half 
their efficacy, and leads to gradual depreciation of the right, as if 
it consisted more in sound than in substance. It is the duty of courts 
to be watchful for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon.’? Moreover we cannot 
consider this encroachment a slight one. Throughout history many 
transgressions by the military have been called ‘‘slight’’ and have 
been justified as ‘‘reasonable’’ in light of the ‘‘uniqueness’’ of the 
times. We cannot close our eyes to the fact that today the peoples 
of many nations are ruled by the military. 

We should not break faith with this Nation’s tradition of keeping 
military power subservient to civilian authority, a tradition which 
we believe is firmly embodied in the Constitution. The country has 
remained true to that faith for almost one hundred seventy years. 
Perhaps no group in the Nation has been truer than military men 
themselves. Unlike the soldiers of many other nations, they have 
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been content to perform their military duties in defense of the Nation 
in every period of need and to perform those duties well without 
attempting to usurp power which is not theirs under our system of 
constitutional government 

Ours is a government of divided authority on the assumption that in 
division there is not only strength but freedom from tyranny. And 
under our Constitution courts of law alone are given power to try 
civilians for their offenses against the United States. The philosophy 
expressed by Lord Coke, speaking long ago from a wealth of experi- 
ence, is still timely: 

‘God send me never to live under the Law of Conveniency or 

Discretion. Shall the Souldier and Justice Sit on one Bench, the 

Trumpet will not let the Cryer speak in Westminster-Hall.’’. . . 


Status of Forces Agreement with Japan—offenses in the performance 
of official duty—waiver of jurisdiction granted by Japan not vio- 
lative of Constitution and statutes 


GIRARD v. WILSON ET aL. 354 U.S. 524. 
United States Supreme Court, July 11, 1957. Per Curiam. 


Petition for habeas corpus was filed by a U. S. Soldier stationed in Japan 
against the Secretary of Defense and others, to prevent his being turned 
over to Japanese authorities for trial on the grounds that Japan had no juris- 
diction over him and that his Constitutional rights would be violated if 
he were turned over. The District Court held that delivery of the peti- 
tioner to the Japanese authorities would violate his Constitutional rights 
but refused to issue the writ. 152 F. Supp. 21 (U. S. Dist. Ct., D.C. 
June 22, 1957, MeGarraghy, J.). The Supreme Court affirmed the re- 
fusal of the writ but reversed the finding that delivery of the petitioner 
would violate his Constitutional rights. The opinion, Per Curiam, follows 
in full: 


Japan and the United States became involved in a controversy 
whether the respondent Girard should be tried by a Japanese court 
for causing the death of a Japanese woman. The basis for the dispute 
between the two Governments fully appears in the affidavit of Robert 
Dechert, General Counsel of the Department of Defense, an exhibit 
to a Government motion in the court below, and the joint statement 
of Secretary of State John Foster Dulles and Secretary of Defense 
Charles E. Wilson, printed as appendices to this opinion. [Appendices 
omitted. ] 

Girard, a Specialist Third Class in the United States Army, was 
engaged on January 30, 1957, with members of his cavalry regiment in 
a small unit exercise at Camp Weir range area, Japan. Japanese 
civilians were present in the area retrieving expended cartridge cases. 
Girard and another Specialist Third Class were ordered to guard a 
machine gun and some items of clothing that had been left nearby. 
Girard had a grenade launcher on his rifle. He placed an expended 
30-caliber cartridge case in the grenade launcher and projected it 
by firing a blank. The expended cartridge case penetrated the back 
of a Japanese woman gathering expended cartridge cases and caused 
her death. 


1 Footnotes omitted. . 
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The United States ultimately notified Japan that Girard would 
be delivered to the Japanese authorities for trial. Thereafter, Japan 
indicted him for causing death by wounding. Girard sought a writ 
of habeas corpus in the United States District Court for the District 
of Columbia. The writ was denied, but Girard was granted declara- 
tory relief and an injunction against his delivery to the Japanese au- 
thorities. 152 F. Supp. 21. The petitioners appealed to the Court of 
Appeals for the District of Columbia, and without awaiting action by 
that court on the appeal, invoked the jurisdiction of this Court under 
28 U.S.C. § 1254 (1). Girard filed a eross-petition for certiorari to 
review the denial of the writ of habeas corpus. We granted both 
petitions. Supreme Court Rule 20; 354 U.S. 928. 

A Security Treaty between Japan and the United States, signed 
September 8, 1951, was ratified by the Senate on March 20, 1952, and 
proclaimed by the President effective April 28, 1952. Article III of 
the Treaty authorized the making of Administrative Agreements be- 
tween the two Governments concerning ‘‘ [t]he conditions which shall 
govern the disposition of armed forces of the United States of America 
in and about Japan... .’’ Expressly acting under this provision, 
the two Nations, on February 28, 1952, signed an Administrative 
Agreement covering, among other matters, the jurisdiction of the 
United States over offenses committed in Japan by members of the 
United States armed forces, and providing that jurisdiction in any case 
might be waived by the United States. This agreement became effec- 
tive on the same date as the Security Treaty (April 28, 1952) and 
was considered by the Senate before consent was given to the Treaty. 

Article XVII, paragraph 1, of the Administrative Agreement pro- 
vided that upon the coming into effect of the ‘‘Agreement between 
the Parties to the North Atlantie Treaty regarding the Status of 
their Forces,’’ signed June 19, 1951, the United States would conclude 
with Japan an agreement on criminal jurisdiction similar to the 
corresponding provisions of the NATO Agreement. The NATO Agree- 
ment became effective August 23, 1953, and the United States and 
Japan signed on September 29, 1953, effective October 29, 1953, a 
Protocol Agreement pursuant to the covenant in paragraph 1 of 
Article XVII. 

Paragraph 3 of Article XVII, as amended by the Protocol, dealt 
with criminal offenses in violation of the laws of both Nations and 
provided : 


‘3. In cases where the right to exercise jurisdiction is concur- 
rent the following rules shall apply: 

“‘(a) The military authorities of the United States shall have 
the primary right to exercise jurisdiction over members of the 
United States armed forces or the civilian component in relation to 

**(i) offenses solely against the property or security of the 
United States, or offenses solely against the person or property of 
another member of the United States armed forces or the civilian 
component or of a dependent; 

“*(i) offenses arising out of any act or omission done in the 
performance of official duty. 

**(b) In the case of any other offense the authorities of Japan 
shall have the primary right to exercise jurisdiction. 

‘“(e) If the State having the primary right decides not to ex- 
ercise jurisdiction, it shall notify the authorities of the other State 
as soon as practicable. The authorities gf the State having thc 
primary right shall give sympathetic consideration to a request 
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from the authorities of the other State for a waiver of its right in 
cases where that other State considers such waiver to be of particular 
importance.” 


Article XXVI of the Administrative Agreement established a Joint 
Committee of representatives of the United States and Japan to 
consult on all matters requiring mutual consultation regarding the 
implementation of the Agreement; and provided that if the Commit- 
tee ‘f. . . is unable to resolve any matter, it shall refer that matter 
to the respective Governments for further consideration through ap- 
propriate channels. ”’ 

In the light of the Senate’s ratifcation of the Security Treaty after 
consideration of the Administrative Agreement, which had already 
been signed, and its subsequent ratification of the NATO Agreement, 
with knowledge of the commitment to Japan under the Administra- 
tive Agreement, we are satisfied that the approval of Article ITI of 
the Security Treaty authorized the making of the Administrative 
Agreement and the subsequent Protocol embodying the NATO Agree- 
ment provisions governing jurisdiction to try criminal offenses. 

The United States claimed the right to try Girard upon the ground 
that his act, as certified by his commanding officer, was ‘‘done in the 
performance of official duty’’ and therefore the United States had pri- 
mary jurisdiction. Japan insisted that it had proof that Girard’s 
action was without the scope of his official duty and therefore that 
Japan had the primary right to try him. 

The Joint Committee, after prolonged deliberations, was unable 
to agree. The issue was referred to higher authority, which author- 
ized the United States representatives on the Joint Committee to 
notify the appropriate Japanese authorities, in accordance with 
paragraph 3 (ec) of the Protocol, that the United States had decided 
not to exercise, but to waive, whatever jurisdiction it might have 
in the case. The Secretary of State and the Secretary of Defense 
decided that this determination should be carried out. The Presi- 
dent confirmed their joint conclusion. 

A sovereign nation has exclusive jurisdiction to punish offenses 
against its laws committed within its borders, unless it expressly or 
impliedly consents to surrender its jurisdiction. The Schooner Ex- 
change v. M’Faddon, 7 Cranch 116, 136. Japan’s cession to the United 
States of jurisdiction to try American military personnel for conduct 
constituting an offense against the laws of both countries was con- 
ditioned by the covenant of Article XVII, section 3, paragraph (c) 
of the Protocol that 


‘. . . The authorities of the State having the primary right shall 
give sympathetic consideration to a request from the authorities of 
the other State for a waiver of its right in cases where that other 
State considers such waiver to be of particular importance.’’ 


The issue for our decision is therefore narrowed to the question 
whether, upon the record before us, the Constitution or legislation 
subsequent to the Security Treaty prohibited the carrying out of this 
provision authorized by the Treaty for waiver of the qualified juris- 
diction granted by Japan. We find no constitutional or statutory 
barrier to the provision as applied here. In the absence of such en- 
croachments, the wisdom of the arrangement is exclusively for the de- 
termination of the Executive and Legislative Branches. . 


Mr. Justice Douglas took no part in the consideration or decision of 
this case. 
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Treaties—invalidity of Senate ‘‘reservation’’ as law of the land— 
matter of ‘‘domestic concern” not part of treaty—Constitutional 
issue not decided 


POWER ÅUTHORITY or THE STATE OF New York v. FEDERAL Powrr 
Commission. 247 F. 2d. 538. 
U.S. Ct. A., D. C. Circuit, June 20, 1957. Bazelon, Ct. J. 


The New York Power Authority applied to the Federal Power Com- 
mission for a license to develop the U.S. share of Niagara River power 
under the 1950 treaty between the United States and Canada.! The 
Federal Power Commission denied the application on the ground that the 
“reservation”? attached to the treaty by the Senate required an Act of 
Congress before the Commission could act, and that the ‘‘reservation’’ was 
binding as a part of the treaty under the supremacy clause. On review 
before the Court of Appeals of the District of Columbia, the order of the 
Federal Power Commission was set aside. Bazelon, Ct. J., delivered the 
opinion of the Court, in which Edgerton, C. J., joined. Bastian, Ct. J., 
dissented. The majority opinion? stated: 


Petitioner, an agency of the State of New York, applied to the 
Federal Power Commission for a license to construct a power project 
to utilize all of the Niagara River water which, under the 1950 treaty 
between the United States and Canada, is available for American 
exploitation. 

In consenting to the treaty, the Senate had attached the following 
‘*reservation’’: 


“The United States on its part expressly reserves the right to 
provide by Act of Congress for redevelopment, for the public use and 
benefit, of the United States share of the waters of the Niagara 
River made available by the provisions of the treaty, and no project 
for redevelopment of the United States share of such waters shall 
be undertaken until it be specifically authorized by Act of Congress.’’ 
[1 U. S. T. 694, 699.] 


The Commission dismissed petitioner’s application on Nov. 30, 1956, 
in an opinion and order declaring : 


“In the absence of the treaty reservation we would act on the 
Power Authority’s application in accordance with the provisions of 
the Federal Power Act. But if we are to accept the injunction of 
the reservation as it stands, we would have no authority to consider 
the application of the Power Authority on its merits. 

“Since the reservation here was intended by the Senate as part 
of the treaty and was intended to prevent our jurisdiction attaching 
to the water made available by the treaty, it is entirely authoritative 
with us as the supreme law of the land under Article VI of the 
Constitution. ... 

‘We are without authority to issue a license for the redevelop- 
ment (Project No. 2216) proposed by the Power Authority of the 
State of New York.” 


11 U.S. Treaties 694; T.LLA.S., No. 2130. 


2 Footnotes omitted. . 
(o 
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An application for rehearing was denied on January 2, 1957, and 
petitioner brought this reviewing proceeding. 

The parties agree that, if the reservation to the 1950 treaty is not 
“law of the land,’’ the order should be set aside. Since the reser- 
vation did not have the concurrence of the House of Representatives, 
it is not ‘‘law of the land” by way of legislation. The question is 
whether it became ‘‘law of the land’’ as part of the treaty. 

The Commission argues that the reservation is an effective part of the 
treaty because: (1) it was a condition of the Senate’s consent to the 
ratification of the treaty; (2) the condition was sanctioned by the 
President, was ‘‘aecepted’’ by Canada, and was included in the ex- 
change of ratifications; and (3) it ‘‘thus became a part of the Treaty.” 
Simple as this argument seems, we cannot agree with it. 

The treaty was signed on behalf of the United States and Canada 
on Feb. 27, 1950. It defined the quantity of Niagara River water 
which was to be available for power purposes and provided that it 
“shall be divided equally between the United States of America and 
Canada.’’ How each party was to exploit its share of the water was 
left for that party to decide. 

In transmitting the treaty to the Senate on May 2, 1950, the Presi- 
dent pointed out that the treaty did not determine how the United 
States was to exploit its share of the water. He said: 


‘... It is a question which we in the United States must settle 
under our own procedures and laws. It would not be appropriate 
either for this country or for Canada to require that an interna- 
tional agreement between them contain the solution of what is en- 
tirely a domestic problem.’’ 


The Foreign Relations Committee of the Senate agreed that the ques- 
tion was ‘‘domestic in nature’’ and ‘‘concerns the United States con- 
stitutional process alone.’’ It recommended the reservation because, 
without it, ‘‘the redevelopment for power purposes would be governed 
by the Federal Power Act. The committee intends by the reservation 
to retain that power in the hands of Congress.’? The Senate accepted 
the committee’s recommendation and consented to the ratification of 
the treaty with the reservation on Aug. 9, 1950. 

Meanwhile, the Canadian Parliament had approved the treaty as 
signed, without the reservation. In a note on Aug. 17, 1950, the legal 
adviser of the Department of State called the attention of the Cana- 
dian Government to the Senate action saying: 


“It appears that, while recognizing the subject matter of the 
reservation as domestic in nature and concerning the United States 
constitutional process alone, the Senate considered the reservation 
necessary in order to make certain that implementation of the treaty 
on the part of the United States would be made only by specifically 
authorized acts of Congress and would not be governed by the 
Federal Power Act.” 


A week later, without waiting for Canadian reaction to the reser- 
vation, the President ratified the treaty subject to the reservation. On 
Sept. 21, 1950, the Canadian Ambassador, replying to the State De- 
partment’s note, advised that his Government accepted the reserva- 
tion and would indicate its acceptance ‘‘by a statement to be included 
in the protocol of exchange of ratifications.’’ Two weeks later, with- 
out resubmitting tke treaty to Parliament for approval of the reserva- 
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tion, the Canadian Government ratified the treaty in the protocol, 
on Oct. 10, 1950. Canada inserted the following statement: 


“Canada aecepts the above-mentioned reservation because its 
provisions relate only to the internal application of the treaty with- 
in the United States and do not affect Canada’s rights or obliga- 
tions under the treaty.” 


The Canadian view that the reservation was of purely domestie 
concern to the United States and of no concern to Canada was shared, 
a we have shown, by the President, the Department of State and the 

enate. 

Unquestionably the Senate may condition its consent to a treaty 
upon a variation of its terms. The effect of such a ‘‘consent,’’ by 
analogy to contract law, is to reject the offered treaty and to propose 
the variation as a counter-offer which will become a binding agree- 
ment only if accepted by the other party. But, if what the Senaie 
seeks to add was implicit in the original offer, the purported ‘‘con- 
ditional aeceptance’’ is an acceptance and the contract arises without 
a further acceptance by the other party being required. Restatement, 
Contracts §60, Comment a (1932). The disposition of the United 
States share of the water covered by this treaty was, even apart from 
the reservation, something ‘‘which we in the United States must settle 
under our own procedures and laws.’’ The reservation, therefore, 
made no change in the treaty. It was merely an expression of domestic 
policy which the Senate attached to its consent. lt was not a counter- 
offer requiring Canadian acceptance before the treaty could become 
effective. That Canada did ‘‘accept’’ the reservation does not change 
its character. The Canadian acceptance, moreover, was not so much 
an acceptance as a disclaimer of interest. It is of some significance 
in this regard that the Canadian Government, although it had sub- 
mitted the original treaty to the Parliament for its approval, found 
it unnecessary to resubmit the treaty to Parliament after the rescr- 
vation was inserted. Also significant is the fact that the President 
ratified the treaty with the reservation without even waiting for 
Canada to ‘‘accept.”’ 

A true reservation which becomes a part of a treaty is one which 
alters ‘‘the effect of the treaty in so far as it may apply in the rela- 
tions of [the] state with the other state or states which may be 
parties to the treaty.” Report of the Harvard Research in Interna- 
tional Law, 29 Am. J. Int’] L. Supp. 843, 857 (1935). It creates 
“a different relationship between’’ the parties and varies ‘‘the obli- 
gation of the party proposing it... .’’ 2 Hyde, International Law, 
Chiefly as Interpreted and Applied by the United States (2d revised 
ed. 1945) 1435; International Law Commission, 2d Sess., Report on 
the Law of Treaties by J. N. Brierly, U. N. Doe. A/CN. 4/23, 14 
April 1950, pp. 41, 42-43. The purported reservation in the 1950 
treaty makes no change in the relationship between the United States 
and Canada under the treaty and has nothing at all to do with the 
rights or obligations of either party. To the extent here relevant, 
the treaty was wholly executed on its effective date. Each party be- 
came entitled to divert its half of the agreed quantum of water. 
Neither party had any interest in how the share of the other would 
be exploited, nor any obligation to the other as to how it would ex- 
ploit its own share. The Senate could, of course, have attached to 
its consent a reservation to the effect that the rights and obligations 
of the signatory parties ghould not arise whtil the passage of an 
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act of Congress. Such a reservation, if accepted by Canada, would have 
made the treaty executory. But the Senate did not seek to make the 
treaty executory. By the terms of its consent, the rights and obli- 
gations of both countries arose at once on the effective date of the 
treaty. All that the Senate sought to make executory was the purely 
municipal matter of how the American share of the water was to be 
exploited. 

A party to a treaty may presumably attach to it a matter of purely 
municipal application, neither affecting nor intended to affect the 
other party. But such matter does not become part of the treaty. 
The Republic of New Granada, in 1857, attached such purely munici- 
pal matter to its ratification of a treaty with the United States. The 
President of the United States treated the added articles as being no 
part of the treaty. He ratified the treaty without resubmitting it 
to the Senate, stating in the protocol of exchange ratifications: 


“« ,. considering the said articles as in no way affecting the 


provisions of the said treaty, but as being acts simply of domestic 
legislation on the part of the Granadian Confederacy, and as imply- 
ing no reciprocal obligation on the part of the United States, the 
said exchange has this day been effected in due form. [Miller 
Reservations to Treaties (1919) 27.] 


The constitutionality of the reservation as a treaty provision was ex- 
tensively argued by the parties. The respondent merely suggests that 
that ‘‘there is no apparent limit’’ to what may be done under the 
treaty power, citing Missouri v. Holland, 252 U.S. 416 (1920). Inter- 
venor Rochester Gas and Electric Corporation puts the proposition 
more baldly. It defends this reservation as an ‘‘exercise of the treaty- 
making power to legislate in the domestic field . . .’’ calling our at- 
tention to the fact that the Supreme Court has never held a treaty pro- 
vision unconstitutional. But it has been pointed out that the Court 
has never had occasion to consider a treaty provision which ‘‘lacked 
an obvious connection with a matter of international concern.” 2 
Hyde International Law, Chiefly as Interpreted and Applied by the 
United States (2d revised ed. 1945) 1401. The instant reservation 
is sui generis. There is complete agreement by all concerned that it 
relates to a matter of purely domestic concern. 

In Missouri v. Holland, 252 U. S. at 433, Mr. Justice Holmes 
questioned, but did not decide, whether there was any constitutional 
limitation on the treaty-making power other than the formal require- 
ments prescribed for the making of treaties. The treaty he sustained 
related to a ‘‘national interest of very nearly the first magnitude”? 
which ‘‘can be protected only by national action in concert with that 
of another power.” Id. at 435. And it conferred rights and imposed 
obligations upon both signatories. Id. at 431. The treaty power’s 
relative freedom from constitutional restraint, so far as it attached 
to ‘‘any matter which is properly the subject of negotiation with a 
foreign country,’ Ware v. Hylton, 3 Dall. 199 (1796), is a long- 
established fact. Geofroy v. Riggs, 183 U. S. 258 (1890). No 
court has ever said, however, that the treaty power can be exercised 
without limit to affect matters which are of purely domestic concern 
and do not pertain to our relations with other nations. 

Our present Secretary of State has said that the treaty power may 
be exercised with respect to a matter which ‘‘reasonably and directly 
affects other nations in such a way that it is properly a subject for 
treaties which beconfe contracts between nations as to how they should 
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act’; and not with respect to matters ‘‘which do not essentially affect 
the actions of nations in relations to international affairs, but are 
purely internal.” He had earlier said: 


“cc 


.. I do not believe that treaties should, or lawfully can, 
be used as a device to circumvent the constitutional procedures 
established in relation to what are essentially matters of domestic 
concern.’’ 


Charles Evans Hughes, just before he become Chief Justice and after 
he had been Secretary of State, addressing himself to the question 
whether there is any constitutional limitation of the treaty power, 
said: 


‘¢ .. The Supreme Court has expressed a doubt whether there 


could be any such. ... But if there is a limitation to be implied, 
I should say it might be found in the nature of the treaty-making 
power. 

“. .. The power is to deal with foreign nations with regard to 
matters of international concern. It is not a power intended to be 
exercised, it may be assumed, with respect to matters that have no 
relation to international concerns. 

. . . the nation has the power to make any agreement whatever in 
a constitutional manner that relates to the conduct of our inter- 
national relations, unless there can be found some express prohibition 
in the Constitution, and I am not aware of any which would in any 
way detract from the power as I have defined it in connection with 
our relations with other governments. But if we attempted to use 
the treaty-making power to deal with matters which did not pertain 
to our external relations but to control matters which normally and 
appropriately were within the local jurisdiction of the States, then 
I again say there might be ground for implying a limitation upon 
the treaty-making power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal concerns through the 
exercise of the asserted treaty-making power.” 


In the Dulles view this reservation, if part of the treaty, would be 
an invalid exercise of the treaty power. In the Hughes view, its 
constitutionality would be a matter of grave doubt. ‘‘The path of 
constitutional concern in this situation is clear.” United States v. 
Witkovich, 853 U. 8. 194 (1957). We construe the reservation as an 
expression of the Senate’s desires and not a part of the treaty. We 
do not decide the constitutional question. 

It is argued that, since the reservation was a condition to the Senate’s 
consent to the treaty, to deny effect to the condition vitiates the con- 
sent and thus invalidates the whole treaty. That argument, we think, 
was disposed of by the Supreme Court in New York Indians v. United 
States, 170 U. 8. 1 (1898). That case, in its resolution of consent to 
the treaty, had attached certain amendments and declared that ‘‘the 
treaty shall have no force or effect whatever . . . nor shall it be under- 
stood that the Senate have assented to any of the contracts connected 
with it until the same, with the amendments herein proposed, is sub- 
mitted and fully and fairly explained by a commissioner of the United 
States to each of said tribes or bands, separately assembled in coun- 
cil, and they have given their free and voluntary assent thereto... .’’ 
Id. at 21-22. The amendments which the Senate attached to its reso- 
lution consenting to the treaty, as the Supreme Court recognized, 
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were not communicated to the Indian tribes. The Court concluded 
that the amendments were not part of the treaty. It nevertheless 
treated the Senate’s consent as effective to make the treaty valid and 
operative. Id. at 22-24. 

The order under review is set aside and the case remanded to the 
Federal Power Commission. 

It is so ordered. 


Seizure of private oil stocks in violation of Hague Regulations by 
belligerent occupant—-captured oil stocks as war booty—status under 
municipal law—expert testimony—proof of foreign law 


N. V. De BaraarscHe PETROLEUM MAATSCHAPPLI & Ors. v. THE War 
DamacE Commission. 22 Malayan Law Journal 155 (1956). 

Court of Appeal, Singapore, April 13, 1956. Whyatt, C.J., Mathew, 
C.J., and Whitton, J.+ 


Oil stocks in the Netherlands East Indies, which were owned by Dutch 
corporations, were seized by Japanese armed forces and used for Japanese 
civilian and military purposes. They were not, however, requisitioned 
by the Japanese under the Hague Regulations. Large ‘quantities of these 
stocks were found in Singapore at the end of the war, and were seized by 
the British Army as war booty. The Dutch corporations claimed com- 
pensation. Their claim was dismissed below, but on appeal was allowed. 
Whyatt, C.J., in an opinion ? stating the facts more fully, said in part: 


This is an appeal from a decision of the Board constituted under 
the Singapore Essential Regulations dismissing a claim by the appel- 
lants in respect of large quantities of petroleum which were seized 
as war booty by the armed forces of the Crown on the re-oceupation 
of Singapore on the 5th September, 1945. The appellants contend 
that the petroleum was their property and not, as the respondents 
allege, the property of the Japanese State and in support of their 
contention, they rely upon two broad submissions, first, that they had 
a valid title to the petroleum under municipal law, and secondly, that 
they were never lawfully deprived of their title by the Japanese bel- 
ligerent occupant. 

Before examining these submissions in detail, it will be convenient 
to set out the relevant facts which have been proved or admitted in 
the course of these lengthy proceedings. The appellants are three 
oil companies, incorporated in Holland, who prior to the outbreak of 
the war with Japan in 1941, carried on the business of producers 
and refiners of oil in Sumatra. Between them, they held all the 
concessions in Sumatra and owned two large refineries in the Palem- 
bang area in the southern part of the island. The total number of 
concessions was 86 of which 61 were held by the first appellant, 2 by 
the second appellant and 23 by the third appellant. The earliest 
concession was granted by the Netherlands Indies Government in 
1907, and thereafter concessions were granted at various dates for 
periods ranging from 40 years to 75 years, the last concession being 
granted in 1941. By the end of 1941, the appellants had established 
production in 32 oil reservoirs, as they are technically known, situated 


1 Opinion furnished by courtesy of G. W. Haight, Esq., of the New York Bar. 
2 Citations inserted and penctuation occasionally supplied. 


1957] JUDICIAL DECISIONS 803 


in various places in the concession areas as shown on a map produced 
at the hearing of the appeal. These oil reservoirs are geologicel 
structures enclosing the crude oil in its natural state and it was agreed 
by the parties that the oil does not escape from them except by meaus 
of borcholes, or wells, drilled into the reservoirs from the surface. No 
detailed information was supplied as to the number of wells which 
had been drilled into the reservoirs by the appellants by the end of 1941 
or as to the rate of production of the wells at that date but it may 
be inferred that production was on a substantial scale from the fact 
that the two refineries already referred to had a total capacity of 
90,000 gallons per day. The position, therefore, at the outbreak of 
hostilities, was that the appellants were producing cude oil in com- 
mercial quantities from some 32 reservoirs under concessions granted 
by the Netherlands Indies Government which still had substantial 
periods to run, and were refining crude oil obtained from these reser- 
voirs on a large seale in their refineries at Palembang. 

For the evidence of the events which oceurred during the Japanese 
occupation, the parties were, of necessity, dependent upon the testi- 
mony of Japanese naval and military officers. The effect of this 
testimony, some of which was given orally, and some on affidavit, may 
be summarised as follows: When the Japanese armed forces occupied 
Sumatra, they immediately seized the appellants’ installations in the 
field and also their refineries at Palembang because, as a Japanese 
naval officer, Admiral Watanabe, called by the respondents, put it. 
‘oil was the most vital war material at that time, and personally, 1 
thought we started the war for the sake of the oil.” The installa- 
tions had been badly damaged as part of the Netherlands Indies 
Government’s denial policy, and the Japanese military authoritics 
organized a special technical unit under military discipline to repair 
them. By the end of the first year of the Japanese occupation, they 
were all in working order again and crude oil was once more being 
extracted from the reservoirs and being processed in the appellants’ 
refineries. The Japanese military authorities did not bring any new 
oilfields into production but continued to extract oil from the existing 
reservoirs throughout the period of the occupation. The oil so ex- 
tracted, or at least a substantial part of it, was shipped as refined 
products, and sometimes as crude, to Singapore where it was kept in 
storage tanks, belonging in some cases to the appellants’ associated 
companies, until eventually it was forwarded to various destinations 
in Malaya, Thailand, French Indo-China and Japan proper to mect 
not only military demands but also civilian requirements in those 
areas. The Japanese colonel in charge of the Shipping Department 
of the Petroleum Office in Singapore throughout the occupation esti- 
mated that 6,000,000 kilo-litres, or approximately, 1,200,000,000 gal- 
lons, of petroleum from the Sumatra oilfields were distributed during 
the war in this way from the Singapore ‘‘relay storage point,’’ as he 
called it, to military and civilian consumers in the southern theatre 
of war: he gave no estimate of the respective quantities allocated to 
military and civilian consumers. When the British landed in Singa- 
pore on the 5th September 1945, they found in the storage tanks ap- 
proximately 55,000,000 gallons of refined petroleum and 11,000,000 
gallons of crude oil, all of which, as is admitted by the respondents, 
had been extracted from the oil reservoirs in Sumatra by the armed 
forces of the belligerent occupant, and after refining at Palembang in 
the case of the refined products, had subsequently been shipped by them 
to the storage relay point in Singapore. The British military forces 
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seized the petroleum stocks as war booty. Later, by an arrangement 
which the parties agree does not affect the issues in this case, the appel- 
lants were allowed to withdraw 20,000,000 gallons of refined and 
crude oil, leaving a balance of 46,000,000 gallons of refined products, 
which has been valued, by agreement between the parties, on the 
basis of 1941 Gulf prices at $5,099,490, which is the amount claimed 
by the appellants in these proceedings. 

It is against this background of facts that I now turn to consider 
the numerous issues of law which have been raised in this case. As 
I have already indicated, they fall broadly under two heads, munici- 
pal law and international law; but it would be wrong to suppose that 
this division represents a true dichotomy, and indeed the complexity 
and multiplicity of the arguments in this case may well be due, in 
part at least, to a tendency to treat the issues as belonging rigidly to 
one or other of these branches of the law. The substantial contest in 
this case is between the appellants and the respondents’ predecessors 
in title, the Japanese belligerent occupant, who is an International 
Person, and therefore it follows that when their competing claims are 
considered under municipal law, there is inevitably introduced an 
element of international law in view of the international status of one 
of the claimants... . 

At the outset of their argument, the appellants recognized that it 
was incumbent upon them to show a good root of title under municipal 
law to the oil in the reservoirs in Sumatra prior to the Japanese invasion. 
It might be thought that an issue of this kind would not raise con- 
troversial questions of law but in the present instance this proved not 
to be the case for the respondents strenuously maintained that under 
the municipal law of the Netherlands Indies the oil in the reservoirs, 
far from belonging to the appellants, was a res nullius until it was 
seized vi et armis by the Japanese belligerent occupant. It, there- 
fore, becomes necessary to examine in some detail the municipal law 
relating to the title to oil in Sumatra when it is existing in its natural 
state in reservoirs under the ground. The municipal law to be applied 
is, of course, the domestic law of the Netherlands Indies but since 
Netherlands Indies law is presumd to be the same as English law un- 
less differences between the two are alleged and satisfactorily estab- 
lished, it will be useful, in the first place, to consider whether under 
the law of England oil in situ is a res nullius. It should perhaps be 
mentioned at this point that the lex fori in this case is the law of Sing- 
apore but as neither party has relied upon any distinction between 
the law of Singapore and the law of England in these proceedings, I 
propose to proceed upon the assumption that there are no material dif- 
ferences between the two systems affecting the present appeal... . 

The question of the precise nature of the legal interest created in 
the appellants by these concessions is, however, of less importance than 
it might otherwise be in view of the conclusion which I have reached 
as to when the appellants reduced the oil in the reservoirs into their 
possession. Possession in this sense is, of course, a question of fact, 
and, as Dr. Veegens remarked in his evidence, sometimes a difficult 
question of fact. But being a question of fact and not of law, it was 
not altogether appropriate that an expert in law should be asked to 
give his opinion on it. Nevertheless Dr. Veegens was questioned about 
this matter and gave it as his view that the oil was reduced into pos- 
session as soon as, but not before, it got into the ‘‘vertical pipe.” In 
giving this opinion, Dr. Veegens was handicapped, as indeed the 
Board was also, by the circumstance that there was very little evidence 
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at the hearing before the Board as to the position in regard to the 
operations of the appellants in the oilfields at the relevant dates. Dur- 
ing the course of the hearing of the appeal, however, the evidence on 
this aspect of the case was supplemented by further facts which were 
agreed between the parties, and as a result, a somewhat clearer picture 
of the appellants’ operations in the field is now available to the Court. 
As I have already said, the oil in question was trapped in a number 
of underground reservoirs from which it could not escape by natural 
means. The appellants had tapped these reservoirs by drilling a 
number of bore-holes or wells into them and by means of these wells, 
they were, at the outbreak of hostilities, extracting oil from them in 
substantial quantities in accordance with ordinary commercial practice. 
The question is whether in this state of facts the appellants can be said 
to have had possession of the oil in the reservoirs and this must in 
turn depend upon such further questions as the kind of physical 
control of which oil in a reservoir is practically capable, whether the 
appellants had physical control over the whole of the reservoirs, and 
whether they had sufficient control for practical purposes to prevent 
strangers interfering with the oil whilst it was still in the reservoirs. 
Unlike solid minerals, where control is acquired by sinking shafts and 
driving underground workings into the mineral deposits, control of 
oil in an underground reservoir is acquired by drilling wells—insert- 
ing ‘‘vertical pipes,’? as Dr. Veegens called them—into the reservoir 
from the surface. It was not suggested physical control could 
be exercised in any other way over the oil in an underground reser- 
voir. The question whether the control is effective over the whole of 
the reservoir must depend, it seems to me, upon whether the number 
of wells is sufficient to enable the oil to be extracted from every part 
of the reservoir. In the present case, it appears to be reasonable to 
infer from the fact that the appellants were extracting oil from these 
reservoirs in substantial quantities in accordance with ordinary com- 
mercial practice, that they had drilled a sufficient number of wells to 
enable them to exercise effective control over all parts of the reser- 
voirs. It is clear also from the evidence in this case that the appel- 
lants had sufficient control to exclude strangers from interfering with 
the reservoirs, subject to a few possible exceptions to which I will re- 
fer presently. In my opinion, therefore, the oil in the reservoirs was 
under the control of the appellants to the extent that it was capable 
of being under control and they were in fact dealing with it as fully 
and completely as any owner could deal with oil trapped in an under- 
ground reservoir. Accordingly I reach the conclusion that the ap- 
pellants were in actual possession of the oil in the reservoirs at the time 
of the Japanese invasion. With regard to the possible exceptions, it 
was pointed out by counsel for the respondents that there were three or 
four reservoirs which, according to the map, appeared to be on or near 
the boundaries of the appellants’ concessions and, therefore it was pos- 
sible that they might extend beyond the appellants’ concessions areas un- 
der the adjoining land, in which event another concessionaire might, at 
some future date, drill wells into these reservoirs which are at present 
being exploited solely by the appellants. If this were to happen, some 
of the oil at present in the appellants’ portion of the reservoirs might 
flow into portions of the reservoirs underneath the new concession areas, 
replacing oil which the new concessionaire had extracted through his 
wells, as occurred, or at least as was envisaged, in the case of Borys 
v. Canadian Pacific Railway, (1953) A.C. 21% (at page 220). How- 
ever, until this actually happens, it seems to me that the correct view 
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is that the appellants have possession of the oil in these reservoirs 
subject to the possibility that they may be divested of possession of 
some of it if a new concession is granted enabling the reservoirs to be 
tapped from the surface of the adjoining land. As this has not yet 
occurred, it does not affect my finding that at the outbreak of hostilities, 
the appellants had aequired possession of the oil in these reservoirs by 
drilling wells into them and extracting the contents on a commercial 
scale. In view of this finding, it matters not whether the interest 
created in the appellants by the concessions is to be regarded as analo- 
gous to a lease or to a profit à prendre; they had actual possession of 
the oil in the reservoirs and this, combined with the sole right to dis- 
pose of it, gave the appellants as complete a title to the oil as it was 
possible for any one to have during the period of the concession. 

I now turn to consider whether the appellants were at any time 
lawfully deprived of their title by the Japanese belligerent occupant 
in accordance with international law but before doing so, it will be 
convenient to mention briefly two subsidiary arguments on the res 
nullius aspect of the case, in view of the possibility that this case may 
be considered by another Court. The respondents contended that 
under Netherlands Indies law a trespasser who wrongfully reduces 
a res nullius into possession, as, for example, a poacher who wrong- 
fully kills game on another’s land, becomes the owner of the res. In 
this, Netherlands Indies law differs from English law which, as is 
clearly laid down in Blades v. Higgs, 11 H.L.C. 621, provides that 
a res nullius reduced into possession by a trespasser becomes the prop- 
erty, not of the trespasser, but of the owner of the land. The re- 
spondents argued, therefore, that, on the assumption that the Japanese 
armed forces in extracting oil from the reservoirs were to be regarded 
as trespassers reducing a res nullius into possession, they would, under 
Netherlands Indies law, become the owners of the extracted oil. The 
short answer to this argument, in my view, is that an individual who 
commits a trepass when reducing a res nullius into possession is in a 
very different category from a belligerent occupant who does so. The 
former is subject to the restraints of the police and of municipal courts, 
whereas the latter is subject to no control at all and could, therefore, 
commit trespass continuously throughout the period of his occupation. 
The respondents maintained that this distinction was immaterial, but, 
in my view, it is very relevant in considering whether the municipal 
law of the Netherlands Indies relating to trespassers who reduce a 
res nullius into possession should be interpreted as being so benevolent 
as to include a belligerent occupant. I should require very cogent 
evidence to persuade me that ‘“‘trepasser’’ in this context includes 
a belligerent oceupant and as this was not forthcoming, I reject this 
alternative argument of the respondents. 

The second subsidiary argument was an argument advanced by 
the appellants and was based on a Netherlands Indies Ordinance 
known as the Wartime Legal Relations Ordinance enacted in 1940. 
This Ordinance, which was said to resemble in some respects the 
English Trading with the Enemy legislation, provided that if any 
act was performed without the previous permission of a Commit- 
tee acting under the Netherlands Indies’ Director of Economic 
Affairs, which might directly or indirectly benefit the enemy, it would 
be void ipso jure. Therefore, according to this contention, the act 
of the belligerent occupant in reducing the res nullius into possession 
when he extracted, the oil from the reservoirs (assuming it to be a res 
nullius, for the purpose of this argument) without first obtaining the 
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permission of the Director of Economic Affairs’ Committee, was void, 
ipso jure, and consequently no title was acquired by the belligerent 
occupant to the extracted oil. This argument illustrates the difficulty 
which arises if, as seemed to me to occur too frequently in the course 
of this case, international law is regarded as an entirely separate 
matter instead of being treated as an integral part of the law govern- 
ing the issues in this appeal. The provisions of the Wartime Legal 
Relations Ordinance were, no doubt, very appropriate when applied 
to ‘‘persons,’’ as defined in section 1 of the Ordinance, but to contend 
that they apply to a belligerent occupant, that is to say, to an Inter- 
national Person, who is thereby placed under a statutory obligation 
to seek the permission of the Director of Economic Affairs before 
doing any act which might benefit the enemy (which is, of course, 
himself) is, to my mind, an untenable proposition. 

I now proceed to consider whether the Japanese belligerent oecu- 
pant had a right, under international law, to seize the crude oil in 
the ground and so deprive the appellants of their title to it. It was 
common ground that if such a right did exist in the belligerent occu- 
pant, it was derived from Article 53 of the Hague Regulations. Be- 
fore, however, I examine this Article, it is necessary to consider a 
formidable submission advanced by the appellants which, if sound, 
renders a detailed examination of the Hague Regulations academic. 
The appellants contended that Japan commenced the war, or at 
least launched an invasion against the Netherlands Indies, in order 
to secure the oil supplies of that country, because oil is an indispens- 
able raw material in conditions of modern warfare. Therefore the 
Japanese invading armies, as soon as they had established the neces- 
sary military superiority, seized the appellants’ installations, ‘‘lock, 
stock and barrel,” and then proceeded, as speedily as possible, to re- 
pair and put them into operation, using for that purpose civilian 
technicians, called ‘‘Gunzokus,’’ who were attached to the army and 
placed under service discipline. The whole operation, according to the 
appellants’ argument, was prepared and executed by the Japanese 
military forces in accordance with Japan’s Master Plan to exploit 
the oil resources of the Netherlands Indies in furtherance of their war 
of aggression. The plan was successful and enabled the Japanese 
forces in South East Asia in the course of the war to distribute vast 
quantities of oil, both crude and refined, to meet the needs of military 
and civilian consumers in the territories under their control and in 
Japan proper. This exploitation of the oil resources of the Nether- 
lands Indies was, so the appellants contend, premeditated plunder 
of private property by the Japanese State on a totalitarian scale and, 
as such, it was contrary to the laws and customs of war. 

The appellants rely upon the evidence of Japanese naval and mili- 
tary officers to prove the facts upon which this submission is based. 
The Chief of the Fuel Section of the Supply Depot of the Ministry 
of the Navy in Tokyo stated that he was concerned in the spring of 
1942 with plans for restoring the oil fields of the Netherlands Indies 
and later he toured the captured oil fields and arranged for person- 
nel and material to be sent to repair them and put them into working 
order again. From October 1943 onwards he was stationed in Sing- 
apore which was then being used as a storage and forwarding point 
for naval and military fuel; some of it was erude oil which was for- 
warded to Japan to be refined, some of it was aviation spirit and 
diesel oil and was used by the army and navy in Singapore. Further 
details concerning the processing, refining and distribution of the oil 
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were given by the Japanese military officers who were stationed at 
Palembang and at the Headquarters of the Petroleura Office in Singa- 
pore which clearly show that it addition to supplying military re- 
quirements, the oil was also used to meet civilian demands. In my 
view this evidence establishes that the seizure of the appellants’ oil 
installations in Sumatra by the invading army was carried out as 
part of a larger plan prepared by the Japanese State to secure the 
oil resources of the Netherlands Indies, not merely for the purpose of 
meeting the requirements of an army of occupation but for the pur- 
pose of supplying the naval, military and civilian needs of Japan, 
both at home and abroad, during the course of the war against the 
Allied Powers. 

These facts being proved, the next question to be determined is 
whether seizure of private property on such a scale and for such pur- 
poses was contrary to the laws and customs of war. On this point 
there is, fortunately, considerable authority available from decisions 
arising out of the war in Europe. First, there is the decision of the 
Nuremberg Tribunal, delivered in 1946, in which the principle is laid 
down that to exploit the resources of occupied territories in pursuance 
of a deliberate design to further the general war of the belligerent 
without consideration of the local economy, is plunder and therefore 
a violation of the laws and customs of war. This principle has been 
approved and further expounded in the cases of In re Flick, (1947) 
U.S. Military Tribunal, Nuremberg, and In re Krupp, (1948) U.S. Mili- 
tary Tribunal, Nuremberg, and In re Krauch, (1948) U.S. Military 
Tribunal, Nuremberg, where it was applied to the acts of German 
industrialists who systematically plundered the economy of occupied 
territories by acquiring substantial or controlling interests in private 
property contrary to the wishes of the owners. The present case is 
much stronger as the plunder of the appellants’ property was com- 
mitted not by Japanese industrialists but by the Japanese armed 
forces themselves, systematically and ruthlessly, throughout the whole 
period of the occupation. In my opinion, these authorities fully 
support the appellants’ submission. Accordingly I reach the conclu- 
sion that the seizure and subsequent exploitation by the Japanese 
armed forces of the oil resources of the appellants in Sumatra was 
in violation of the laws and customs of war and consequently did 
not operate to transfer the appellants’ title to the belligerent oceupant. 

I now turn to the alternative argument urged by the appellants 
under this head, namely, that in any event the seizure was illegal as 
the crude oil in the ground was not ‘‘nwunitions-de-guerre’’ within 
the meaning of Article 53 of the Hague Regulations because it was 
then a raw material and, moreover, an immoveable raw material. Ac- 
eording to the British Manual of Military Law issued by the Army 
Council pursuant to the provisions of Article I of the Hague Regula- 
tions, ‘‘munitions-de-guerre’’ are such ‘‘things as are susceptible of 
direct military use.’? The respondents accept this interpretation of 
“‘munitions-de-guerre,’’ as indeed they are bound to do since they are, 
in fact, the Crown although not appearing as the Crown eo nomine 
in these proceedings. Consequently they are compelled to argue 
that crude oil in the ground, although a raw material, is susceptible 
of direct military use or at least had a sufficiently close connection 
with direct military use to bring it within Article 53. No direct 
authority was cited for the proposition that raw materials could be 
““munitions-de-guerre’’ but the respondents referred to a passage in 
Oppenheim’s Interfiational Law (7th Edition) at page 404 where it is 
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said that ‘‘all kinds of private moveable property which can serve 
as war material, such as ............ cloth for uniforms, leather for 
boots ............ may be seized ... for military purposes ...’’ 
which they contend supports the view that raw materials can be 
“‘nuunitions-de-guerre.’’ On the other hand, Professor Castren, a Fin- 
nish Professor, in ‘‘Law of War and Neutrality,’’ at page 236, says 
that “Raw materials and semi-manufactured products necessary for 
war can hardly be regarded as munition of war.” It may be that 
certain types of raw material or semi-manufactured products, such 
as cloth for uniforms and leather for boots, which could possibly be 
made up into finished articles by army personnel without the assistance 
of civilian technicians and outside plant can, without stretching the 
meaning of ‘‘munitions-de-guerre’? unduly, be regarded as having a 
sufficiently close connection with direct military use to bring them 
within Article 53. It is not, however, necessary to decide this point 
as the facts of this case show that there is no such close connection in 
the present instance. According to the evidence, elaborate installa- 
tions and civilian technicians were needed by the army to enable them 
to appropriate this oil and prepare it for use in their war machines. It 
had to be extracted from underground reservoirs, and then transported 
to a refinery, and then subjected to a complicated refining process 
before it was of any use to any one. In these circumstances, it cannot 
be said, in my opinion, that at the moment of its seizure in the 
ground, the oil had a sufficiently close connection with direct mili- 
tary use to bring it within the meaning of ‘‘munitions-de-guerre”’ 
in Article 53. 

A further argument advanced by the appellants was that “‘muni- 
tions-de-guerre’’ does not include an immoveable and as the crude oil, 
when seized, was part of the realty, it was not a “‘munitions-de-guerre.”’ 
The appellants conceded that certain things included in the categories 
specified in Article 53 which partake of the character of the realty, 
as for example, a railway transportation system, are seizable but they 
contended that these are exceptional cases and ordinarily Article 53 
does not apply to immoveables. It was contended that oil in the 
ground could not be regarded as an exceptional case and in support 
of this view, reliance was placed on a dictum of Lord Simon in Schif- 
fahrt-Treuhand v. Procurator General, (1953) A.C. 232, (at page 262) 
to the effect that ‘‘it was not legitimate to seize enemy private pro- 
perty on land (unless it was ammunition or arms which could be 
used against the enemy in fighting). ...’’ Lord Simon was not, of 
course, intending to give an exhaustive interpretation of ‘“‘munitions- 
de-guerre’’ but, it would, I think, be a startling extension of his phrase 
“arms or ammunition which could be used against the enemy in fight- 
ing’’ to say that it could include minerals in situ. In my judgment, 
Article 53 was intended to apply, generally speaking, to moveables 
and only in those categories where the description is wide enough to 
include things which may belong, in part, to the realty, as, for example, 
“appliances for the transport of persons or things’ mentioned at 
the beginning of the second paragraph of the Article, is it permissible 
to interpret it so as to include immoveables. ‘‘Munitions-de-guerre”’ 
is not, in my view, such a category. Accordingly I hold that erude 
oil in the ground, being an immoveable and not susceptible of direct 
military use, is not a ‘‘munitions-de-guerre’’ within the meaning of 
Article 53. 

The appellants, who were nothing if not prolific in preferring alter- 
native arguments, contended that even if erude oil in the ground 
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could be seized as ‘‘munitions-de-guerre’’ under Article 53, the seizure 
in this case was invalid because no receipt was given to the owners 
or any one representing them. Article 53 does not in terms require 
a receipt whereas Article 52 (which deals with requisitioning) ex- 
pressly provides for one; consequently it might be said, as a matter 
of pure construction, that the omission in Article 53 was deliberate 
on the part of those who framed the Regulations and such a require- 
ment ought not to be implied. This, however, is not the view taken by 
municipal courts which have construed this Artiele. In the case of 
Billotte, (1948) Netherlands District Court, Arnhem . . . it was held 
that the failure of German military personnel to give a receipt when 
seizing a car rendered the seizure invalid. The Court of Cassation at 
the Hague took a similar view in Hinrichsen’s case in 1950. In that 
ease a German Customs Frontier Guard seized two motor cycles with- 
out giving a receipt to the owner and the Court held that ‘‘this may 
not be done without in some way being officially acknowledged, in 
order to ensure compliance with the rule that such goods must be 
returned and compensation fixed when peace is made.’’ In reaching 
their decision the Court of Cassation referred to the report of the pro- 
ceedings at the First Hague Peace Conference (1899) in which it was 
stated that although it had not seemed opportune to make a special 
stipulation with regard to a receipt, the Committee nevertheless were 
of the opinion that the fact of seizure should be clearly stated one way 
or another if only to furnish the owner with an opportunity to claim 
an indemnity. Furthermore, as the Court of Cassation pointed out, 
the British Manual of Military Law contains a statement to the same 
effect. The respondents sought to distinguish these authorities from 
the present case on the ground that a receipt or acknowledgement 
was not required when the seizure was otherwise notorious. No au- 
thority was cited in support of this view, but in any case it does not 
meet the case where, as here, the fact of seizure is notorious but the 
quantity seized is unknown. The appellants do not know and have 
no means of discovering how much erude oil was seized from their 
oil reservoirs during the Japanese occupation and even if everything 
else had been done according to law, it would not now be possible for 
them to claim the compensation expressly provided for in Article 
53. It would have been quite a simple matter for the Japanese bel- 
ligerent occupant to have given an official acknowledgment to the Cus- 
todian of Enemy Property who, so the Court was told, was appointed 
by the Japanese in Sumatra to represent absent owners, and to have 
furnished him with proper records of the crude oil they extracted; but 
nothing of the kind was done and the failure to do so, was, in my opin- 
ion, an infringement of Article 53 and renders the seizure invalid. 

The last alternative argument advanced by the appellants on the 
construction of Article 53 was that even where the seizure is valid 
in all respects, the belligerent occupant obtains only a provisional 
title to the seized property and must restore it to the original private 
owner if it is still in esse at the cessation of hostilities. They con- 
tended that in the present instance the seized property was still in 
esse when hostilities ended and therefore the rights of the appellants 
revived and the propetry should have been restored to them. In 
support of this proposition, the appellants relied, first, upon the ex- 
press words of the Article which states that ‘‘seized articles must be re- 
stored ... when peace is made,’’ secondly, upon the views of West- 
lake (War, Vol. II, page 115) and Rolin (Le Droit Moderne de la 
guerre, paragraph 492), and lastly on two cases decided in municipal 
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courts in 1943 and 1947 (Pigeat et Hazard v. Cie de Traction sur Les 
Voies Navigables, (1943) Dijon Court of Appeal; Austrian Treasury 
v. Auer, (1947) Supreme Court, Austria). The respondents conceded 
that the provisions about restoration apply to some seizures and that 
if, for example, the seized article had been a motor lorry, the bel- 
ligerent occupant would have been bound to restore it to the owner; 
but they contended that it would be contrary to common sense to 
apply these provisions to consumable war materials, such as petro- 
leum, which are not readily identifiable as belonging to any particular 
owner. Such a distinction does not appear to be based on any principle 
but rather on the supposed difficulty of carrying out the provisions 
of the Article in practice. But if, in fact, there is no practical dif- 
ficulty in identifying the owner of the property, as was the position 
in this case, I can see no justification for departing from the plain 
words of Article 53. The respondents further objected that if there 
was a duty to restore these petroleum stocks, it did not arise until 
peace was actually made. It is obvious, however, that the right of the 
belligerent occupant to use ‘‘munitions-de-guerre’’ must cease with the 
cessation of hostilities, and it appears to me that when this occurs, 
the only right then remaining in the belligerent occupant is a right 
to retain possession of the property on behalf of the owner, all other 
rights in the property revesting in the original owner. Accordingly 
I am of the opinion that, on any view of the matter, the appellants 
were entitled to require the belligerent occupant to hold these surplus 
petroleum stocks on their behalf until such time as they could be re- 
stored in accordance with the provisions of Article 53. 

I have now dealt with the many contentions put forward by the 
appellants in respect of the Hague Regulations. At the outset of 
his argument, counsel for the appellants claimed that in seizing this 
crude oil, the Japanese military forces had contravened the rules of 
international law in every single particular. It was a sweeping 
claim but I am bound to say that I think he has made it good [that] 
the seizure of the oil resources of the Netherlands Indies was economic 
plunder, the crude oil in the ground was not a ‘‘munitions-de-guerre,”’ 
the failure to give a receipt was a fatal omission and the duty to re- 
store the unconsumed petroleum was not fulfilled. In all these matters, 
the belligerent occupant, in my judgment, contravened the laws and 
customs of war and consequently failed either to acquire a valid title 
for himself or to deprive the appellants of the title which I have 
found existed in them prior to the seizure. 

Before I leave the subject of the Hague Regulations I will refer 
briefly to the appellants’ contention that in a war of aggression, such 
as this was, the aggressor state cannot in any circumstances acquire 
any legal title under the Regulations. This question was not very 
fully argued as counsel for the appellants asked that the appeal 
should be decided on narrower grounds although he naturally asked 
for the point to be kept open. Certainly this contention raises grave 
issues, reaching and extending far beyond the present case, touching 
indeed the springs of international law. The compelling logic of 
those who assert that all legal rights should be refused to an aggres- 
sor is opposed by persuasive reasoning of those who maintain that 
such rules of war as are accepted by States should continue to pre- 
vail, notwithstanding the illegality of the war. Learned jurists differ 
profoundly on this matter and municipal courts have yet to give a 
decisive answer. In this state of uncertainty of the law, it is not, I 
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think, desirable to express views on a matter which is not necessary 
for the decision in this case, and accordingly I do not pass upon it. 

Before dealing with the last major issue in this case, namely, the issue 
of specificatio, I would mention an argument which was strongly relied 
upon by the appellants at one stage of the proceedings but later re- 
ceded somewhat in importance. In 1943, a number of the Allied 
Governments, including the United Kingdom and the Netherlands 
Governments, made a formal Declaration that they reserved the right 
to declare invalid any dealings with property in occupied territories, 
and, in a covering statement, stated they were mutually pledged to 
examine and, if necessary, implement the invalidation of such deal- 
ings when they extended across national frontiers. The appellants 
contended that this Declaration was, in effect, a treaty and although 
it did not affect the rights of individuals in the absence of legislation, 
it did, nevertheless, mitigate the Crown’s belligerent rights by ex- 
eluding from the category of enemy publie property liable to seizure 
as war booty, any property which had been plundered from private 
owners by the Japanese armed forces in the first instance. The re- 
spondents challenged this argument at every step, contending that the 
Declaration did not amount to a treaty, and that in any case it did 
not detract from the rights of armed forces of the Crown to seize 
war booty. They added that even if the Crown’s seizure was invalid 
for the reasons urged by the appellants, this could not confer any 
title on the appellants, and therefore the contention based on the 
Inter-Allied Declaration was irrelevant to any issue which the Court 
had to determine in this case. The logic of this reasoning appears 
to me convincing and accordingly I reject the appellants’ argument 
on this point. 

Finally I turn to the issue of specificatio upon which the respondents 
sueceeded before the Board and which assumed great prominence in 
the arguments presented by the respondents to this Court. Stated 
in its simplest terms, the issue of specificatio is no more than this: if 
the Japanese armed forces did not deprive the appellants of their title 
when they seized the crude oil and shipped it to Singapore, does it 
make any difference that in some instances (of which the present is 
one), they refined it before shipment? The respondents strenuously 
maintained that it made a fundamental difference because, according 
to their contention, the action of the belligerent occupant in refining 
erude oil extinguished the appellants’ title and vested the ownership of 
the refined product in the belligerent occupant; or, to put the matter 
another way, the belligerent occupant, by refining the crude oil, 
purged himself of his offences against the Hague Regulations and 
by virtue of this process created a new title in himself which was un- 
tainted by the original illegality and, therefore, valid against the 
appellants. They relied in support of this proposition, not upon 
the laws of war but upon an ancient doctrine of municipal law, derived 
from Roman Law, and known in the Netherlands Indies as ‘‘specifi- 
catio’? This doctrine was embodied in the Netherlands Indies Civil 
Code in 1880 and is contained in Article 606 which reads as follows :— 
“He who makes of a material not belonging to him a thing of a new 
sort becomes the owner of such thing provided he pays the price of the 
material....’’ The belligerent occupant, so the argument runs, 
made a thing of a new sort when he refined the crude oil, and there- 
fore became the owner. 

Before examining the evidence on this matter given by the experts 
on Netherlands Indies law, it will be convenient to consider the Eng- 
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lish law applicable to this subject, since, if the Netherlands Indies 
law is not satisfactorily proved, it will be necessary, as in the case of 
the law relating to res nullius referred to earlier in [t]his judgment, to 
fall baek on the presumption that it is the same as English law. The 
relevant principle of English law is expressed with simplicity and 
clarity in In re Oatway, (1903) 2 Ch. 356, (at page 359) where Joyce 
J. states: ‘‘It is a principle settled as far back as the time of the Year 
Books that, whatever alteration of form any property may undergo, 
the true owner is entitled to seize it in its new shape if he can prove 
the identity of the original material: Blackstone, Vol. ii, page 405, and 
Lupton v. White, (1808) 15 Ves. 432. The same principle is ap- 
proved in Salmond on Torts, 11th Edition at page 355: ‘‘If my corn 
is wrongfully taken from me and made into flour, the flour is mine, 
and if my tree is cut down and sawn into timber, the timber is mine.’’ 
It seems clear, therefore, that under English law, ownership in erude oil 
would not be extinguished by the process of refining, whether it is 
done by a private person or by a belligerent occupant. 

It is against this background of English law that I now turn to con- 
sider the Netherlands Indies law on this matter. The experts on both 
sides were in substantial agreement that under Article 606 of the 
Civil Code, a private individual who refined erude oil belonging to 
someone else would become the owner of the refined product, but when 
they came to consider whether the same would hold good if a bellig- 
erent occupant refined erude oil which he had unlawfully seized in 
violation of the Hague Regulations, they were in strong disagreement. 
The respondents contended that a belligerent occupant could acquire 
title to private property under municipal law in the same way as any 
private individual and referred to the practice of military commanders 
in occupied territory obtaining supplies by purchase under the ordi- 
nary law. The respondents also cited the case of The French State v. 
Lemarchand’s, (1948) Rouen Court of Appeal, where, it was con- 
tended, the Court had, by implication, approved a belligerent occupant 
acquiring property under the local law by means of accessio, which, 
it was said, was similar in principle to a belligerent occupant acquiring 
title by specificatio under the local law. I very much doubt whether 
Lemarchand’s case, will bear the interpretation which the respond- 
ents seek to place upon it but in any event, it is not necessary in 
my view to consider exhaustively all the ways by which a belligerent 
occupant might acquire title to private property under municipal 
law independently of the Hague Regulations, as the only point for 
decision in this case is whether the method of specificatio was avail- 
able to the Japanese armed forces after they had seized the crude oil 
belonging to the appellants contrary to the provisions of the Hague 
Regulations. The answer to this question turns upon the construc- 
tion of Article 606 of the Civil Code read together with the Hague 
Regulations, in particular, Articles 46 and 53 of those Regulations, 
which form part of the statute law of the Netherlands Indies, having 
been enacted as a statute in 1910. Oddly enough, the appellants’ 
experts, Dr. Nysingh and Dr. Funke, were not specifically questioned 
on this point of construction, but the respondents’ expert, Dr. Veegens, 
when asked about it, said that in his opinion the Japanese belligerent 
occupant could obtain a title by spectficatio because a belligerent occu- 
pant has the same rights as any one else in the territory. Dr. Veegens 
fortified his opinion by reference to an official explanatory memoran- 
dum issued in 1947 to accompany the Rehabilitation of Rights Ordi- 
nance 1947 which states that where a Japanese body has administered 
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a business during the occupation for itself, any products made by the 
business from raw materials belonging to another, would become the 
property of the Japanese body by specificatio. It should be observed 
that this memorandum does not refer to the Japanese belligerent oceu- 
pant as such, but to ‘‘Japanese or Japanized bodies’’ which ran 
businesses in the Netherlands Indies as going concerns during occupa- 
tion, but, subject to this comment, the memorandum gives some support 
to Dr. Veegens’ view that a belligerent occupant could acquire prop- 
erty by specificatio in the occupied territory. The appellants’ ex- 
perts, however, profoundly disagreed with this view and went so far 
as to say that the memorandum could not have been drawn up by 
good jurists. Moreover they were not content merely to deny the 
correctness of the memorandum but, so to speak, counter-attacked 
by alleging that the doctrine of specificatio could not, in any cireum- 
stances, be applied to an enterprise, or, as Dr. Funke called it, a 
universitas rerum, like the appellants’ installations in Sumatra. In 
other words they said that if a person makes a new thing from material 
belonging to another by means of the ‘‘enterprise’’ of that other per- 
son, the finished product does not, in such a case, become his property 
because specificatio does not apply to the operations of an enterprise. 
Dr. Veegans disgreed with this view just as emphatically as Dr. 
Nysingh and Dr. Funke disagreed with his interpretation of the memo- 
randum on the Rehabilitation of Rights Ordinance. He stated quite 
categorically that the doctrine of a universitas rerum had nothing to 
do with the doctrine of specificatio. A further argument advanced 
by Dr. Nysingh and Dr. Funke was that specificatio was ‘‘an act” 
prohibited by the Wartime Legal Relations Ordinance and therefore 
void ipso jure, but Dr, Veegens would have none of this, saying that 
only an ‘‘act-in-the-law,’’ that is to say, an act which is a manifesta- 
tion of the will directly aimed at producing a legal effect, was pro- 
hibited by this section of the Ordinance. There was, unfortunately, 
practically no common ground between the experts on any of these 
topics, many of which involved legal concepts unfamiliar to an Eng- 
lish lawyer. In these circumstances, it seems to me appropriate to 
recall the words of Lord Greene in Rouyer Guillet & Co. v. Rouyer 
Guillet & Co. Lid., (1949) 1 All E.R. 244, when speaking of the 
construction of foreign statutes: ‘‘When you come to the statute 
law itself,” he said, ‘‘although it is right that prima facie what 
must be considered is the evidence of the experts and not the text 
of the law, when the experts differ as to its meaning an English 
court is entitled and, if it is to perform its function properly, is in- 
deed, bound, to apply its own mind, fortified by the opinion of the 
witnesses and giving what weight it thinks ought to be given to it, 
to the text itself and to examine it in order to make up its mind on the 
question of interpretation as between the two sets of witnesses.’’ 
Accordingly I now proceed to examine the text of Article 606 of 
the Civil Code and the relevant Articles of the Hague Regulations, in 
the light of the principle laid down by Lord Greene in that case. 
Article 606 begins with the pronoun ‘‘he’’ and therefore before a 
belligerent occupant can come within the scope of this Article, the 
word ‘‘he’’ must be construed so as to include not only a private per- 
son, but also an International Person, namely, a belligerent occupant. 
It is, to my mind, unlikely that the Netherlands Indies’ legislature, 
when they enacted this Article of the Civil Code in 1830, intended 
it to apply to a belligerent occupant who, normally, is quite inde- 
pendent of the laws and the courts of the occupied territory. Dr. 
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Nysingh apparently shared this view because he stated, in his some- 
what faltering English: ‘‘Article 606 is not meant, does not apply, 
to cases like this when it came into existence during the occupation of 
this country.’’ But the other expert witnesses apparently did not ad- 
dress their minds specifically to this point. The further question 
to be considered is whether in any event the rest of Article 606 can be 
reconciled with the Hague Regulations, particularly Article 46, which 
states that private property must be respected, and Article 53 which 
prescribes the methods by which private property may be lawfully seized. 
If it cannot be reconciled, then all the experts agree that the Hague 
Regulations must prevail. It is clear that Article 606 postulates that 
the person acquiring title to property by specificatio is a person having 
no lawful title to the raw material from which the new thing is made. 
Therefore a belligerent occupant seeking to acquire title under Article 
606, must, ez hypothesi, have acquired the raw material unlawfully and 
this, in the case of a belligerent occupant, necessarily means incon- 
sistently with the Hague Regulations. Consequently a belligerent 
occupant cannot bring himself within both the Hague Regulations 
and the provisions of Article 606. The two are irreconcilable and 
since the Hague Regulations prevail, it follows a belligerent occu- 
pant cannot avail himself of Article 606. But if this construction is 
not correct, the matter is, in my view, at best left in doubt and therc- 
fore a presumption arises in favour of English law, which, as I have 
already explained, preserves the title of the true owner if he can 
prove the identity of the original materials. Accordingly in my judg- 
ment the plea of specificatio fails, 

The further question whether a British court would apply the 
Netherlands Indies’ law if it gave a title by specificatio to a bellig- 
erent occupant in circumstances such as occurred in this case, does not, 
therefore, arise, but if it were necessary to consider the point, I 
should be prepared to hold that it was contrary to publie policy for 
a British court to recognize a foreign law which confers validity on 
illegal acts committed by a belligerent occupant in violation of the 
Hague Regulations. 

I would only add that it would indeed be strange, if after commit- 
ting a breach of the Hague Regulations, the belligerent occupant 
could invoke the municipal law of the hostile state, not only to avoid 
the consequences of his deliquency but also to give him a good title 
against the world. The conclusion I have reached avoids this ironical 
result and harmonizes with the maxim ‘“‘Ex injuria jus non oritur” 
which, as Professor Lauterpacht has said, expresses a principle of 
particular importance in the international sphere where sanctions 
cannot easily be applied against wrongdoers. 

For these reasons I am of the opinion that the appeal should be 
allowed. The appellants should have the costs of the appeal and of 
the proceedings before the Board. [Other opinions omitted.] 


Notes 


Statute of limitations not tolled by war in suit for compensation 
against United States—strict construction of waiver of governmental 
immunity—ezhaustion of administrative remedies 


Philippine resident sued in Court of Claims for compensation for supplies 
furnished Philippine guerilla forces during Japanese occupation in World 
War II. The suit was filed more than six years after the last alleged req- 
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uisition. Claimant argued that the applicable six-year statute of limi- 
tations, 62 Stat. 976, 28 U.S.C. § 2501, was tolled by the war. It was also 
urged that denial of the claim by the Army Claims Service was a pre- 
requisite to suit in the Court of Claims. Both contentions were rejected. 
Soriano v. United States, 352 U. S. 270 (U. S. Sup. Ct., Jan. 14, 1957, 
Clark, J.). Douglas, Black and Frankfurter, JJ., dissented on the 
ground the claim did not accrue until the Army Claims Service denied 
payment. See also Compania Maritima v. United States, 145 F. Supp. 
935 (Ct. Cls., Nov. 7, 1956, Laramore, J.), where the same statute of limi- 
tations was held not to be suspended during the war on the ground that 
such an implied exception only applied between enemies. 


Applicability of Labor-Management Relations Act to dispute between 
foreign ship and foreign crew in U. 8. port 


In Benz v. Compania Naviera Hidalgo, S. A., 353 U. S. 188 (U. S. Sup. 
Ct., April 8, 1957, Clark, J.), it was held that the Labor-Management Re- 
lations Act of 1947, 29 U.S.C.A, § 141 et seq., did not apply to a labor 
dispute between a foreign ship and a foreign crew in U. S. territorial waters 
in the absence of a clear Congressional assertion of intention to exercise 
its admitted power to make the Act applicable. Douglas, J., dissented. 


Aliens—deportation—Filipino resident in the United States since 
1930 is deportable ‘‘alien’’ under Act of February 18, 1931 


In Rabang v. Boyd, 353 U. S. 427 (U. S. Supreme Court, May 27, 
1957, Brennan, J.), the Supreme Court held that a Filipino, who was born 
in the Philippines in 1910, and entered the United States in 1930 and 
has since resided here, and who was convicted of a narcotics violation in 
1951, became an ‘‘alien’’ within the Act of February 18, 1931, by virtue 
of the proclamation of Philippine independence on July 4, 1946, and the 
effect of Section 14 of the Philippine Independence Act of 1934, and 
hence was deportable. Douglas, J., dissented. 


Deportation for offenses not deportable at time committed—retrospec- 
tive legislation 
In companion eases, the Supreme Court held that aliens, who, under 
previous Immigration Acts, had acquired a non-deportable status, never- 
theless lost that status by specific provisions of the Immigration and Na- 
tionality Act of 1952? despite the saving clause? in that Act, and that 
Congress could retrospectively make conduct deportable which was not so 
at the time the conduct occurred. Lehmann v. U. S. ex rel. Carlson; 
Mulcahey v. Catalanotie, 353 U.S. 685, 692 (U. S. Sup. Ct., June 3, 1957, 
Whittaker, J. Black and Douglas, JJ., dissented). 


148 Stat. 464 
28 US.C.A. $$ 1101 et seg. 
8§ 405 (a). 
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Admiralty—limitation of liability—power of court to adjudicate all 
claims arising out of disaster—availability of proceedings where 
claims less than limitation fund 


The United States, as owner of the Haiti Victory, filed a limitation pro- 
ceeding under the Limited Liability Act? in a U. S. District Court. The 
British Transport Commission, owner of the Duke of York, which had col- 
lided with the Haiti Victory in the North Sea, filed a claim and an answer 
denying fault. Other claimants and the United States filed cross-claims 
against the Duke of York. The District Court dismissed all of the cross- 
claims. The decision of the District Court was reversed by the Court of 
Appeals for the Fourth Cireuit and the reversal was upheld by the Su- 
preme Court. The Supreme Court held that an admiralty court had 
power, in a limitation proceeding involving a collision, in which parties 
cross-claimed against each other as well as with respect to third parties’ 
claims, to adjudicate all demands arising out of the same disaster. Brit- 
ish Transport Commission v. U. 8., 354 U. S. 129 (U. S. Supreme Court, 
June 10, 1957, Clark, J. Brennan, Frankfurter, and Harlan, JJ., dis- 
sented). 


Nore: In Lake Tankers Corp. v. Henn, 354 U. S. 147 (U. S. Supreme 
Court, June 10, 1957, Clark, J.), claims filed in the limitation proceeding 
were less in value than the statutory fund. The Supreme Court held that 
the principal claimant could proceed under these circumstances with a 
State court action (Harlan, Frankfurter, and Burton, J.J., dissented). 


Conflict of laws—New York statute authorizing support for former 
wife after valid ex parte divorce in Nevada not violative of Full 
Faith and Credit 


Husband and wife were divorced in Nevada in 1953 in an ez parte pro- 
ceeding instituted by husband. The final decree released the parties 
‘from the bonds of matrimony and all the duties and obligations there- 
of. ...’’ Subsequently, the former wife sought separation and alimony 
in a New York action, in which the former husband’s assets in New York 
were sequestered but no personal service was obtained. The husband 
claimed the Nevada decree, under the full faith and credit clause, ended 
any duty of support. The New York courts found the Nevada divorce 
valid as to status but upheld a support order on the basis of a New York 
statute providing for such orders subsequent to a valid divorcee. This 
application of the statute was upheld by the U. S. Supreme Court as 
against the full faith and credit contention. The Court held that the Ne- 
vada decree as to support was void for lack of personal service on the wife. 
Vanderbilt v. Vanderbilt, 354 U. S. 416 (U. S. Supreme Court, June 24, 
1957, Black, J. Harlan and Frankfurter, J.J., dissented). 


146 U.S.C. §§ 183-186. ° 
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Discovery—Swiss law against production of records—dismissal of 
action for failure to produce records 


Action to recover assets seized as alleged enemy property. Plaintiffs 
had been ordered to produce records of Swiss banking house. Swiss 
Government approved plan for neutral investigator to inspect records 
for relevancy and to secure production of relevant records by letters 
rogatory. This was held to be insufficient compliance with discovery order 
and the complaint was dismissed with prejudice after seven years of liti- 
gation. This dismissal for failure to comply with U. S. rules and pro- 
cedures for discovery was upheld by the Court of Appeals of the District 
of Columbia as not fundamentally unfair or arbitary. Societe Interna- 
tionale, etc. v. Brownell, 243 F. 2d 254 (Ct. A., Dist. Col., April 11, 1957, . 
rehearing denied, In Banc, May 10, 1957, Per Curiam). 


Passports—requirement of non-Communist affidavit not violative of 
constitutional rights of applicant 


The requirement of a non-Communist affidavit before receiving a passport 
was upheld on the ground that the interests of national security outweigh 
the inroads on the rights‘of the individual. Briehl v. Dulles (Ct. A. Dist. 
Col., June 27, 1957, In Banc, opinions by Prettyman, J., and Washington, 
J.; Edgerton, Ct. J., and Bazelon and Foley, JJ., dissented). 


Jurisdiction—use of trademark in foreign country—trade name and 
unfair competition—Lanham Act— power to enjoin acts abroad 


Action to enjoin further alleged infringement and unfair competition 
in plaintiff’s trademark and trade name. Defendants were charged with 
deliberately counterfeiting plaintiff’s label and trademark on various 
canned foods and sauces which plaintiff sold in the United States and 
Mexico. Defendants were a California corporation, and an American 
and a Mexican citizen, both resident in the district. Defendants were 
further charged with obtaining materials for said counterfeiting within the 
United States and transporting them to Mexico for packing there under 
purported authority of a Mexican trademark and there selling the simu- 
lated goods to the plaintiff’s detriment. Plaintiff’s action to cancel de- 
fendant’s Mexican mark was still pending in Mexico. On plaintiff’s motion 
for preliminary injunction pending trial and defendant’s motion to dis- 
miss for lack of jurisdiction or for failure to state a claim, a preliminary 
injunction was granted, and the motion to dismiss was denied. Ramirez 
& Feraud Chili Co. v. Las Palmas Food Company, 146 F. Supp. 594 (U. 
S. Dist. Ct. S.D. Calif. Central Div., Nov. 8, 1956, Mathes, D.J.). 


Right of alien to sue—reciprocity with Latvia 


Plaintiffs, citizens of the Republic of Latvia and resident in the U. $., 
sued to recover interest on a tax refund. ° The United States moved to dis- 
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miss on the ground that U. S. citizens could not sue in Latvian courts 
within the requirements of 28 U.S.C. § 2502. Plaintiffs relied on the 
treaty of 1928? between the U. S. and the Republic of Latvia, providing 
for mutual access to courts. The motion to dismiss was denied without 
prejudice on the ground that whether reciprocity existed presented an is- 
sue of fact. Zalemanis v. U. S., 149 F. Supp. 169 (Ct. Cls., March 6, 1957, 
Laramore, J.). 


Aviation—Warsaw Convention—limitation on damages does not con- 
travene Constitutional right to jury trial 


The limitation of damages in the Warsaw Convention? was upheld 
against attack on the ground it violated the guarantee of a jury trial 
in the Federal Constitution. The assessment of damages was said not to be 
an exclusive function of a jury and the change in the burden of proof 
was regarded as a reasonable quid pro quo. Pierre v. Eastern Air Lines, 
Inc., 152 F. Supp. 486 (U. S. Dist. Ct., N.J., June 27, 1957, Meaney, D.J.). 


Capacity to sue 


Action by the President of the National Hungarian Government in exile 
to recover funds deposited in Swiss bank and delivered by it to the suc- 
cessor government was sustained as an individual suit by beneficiaries of 
the fund for breach of contract, although it was held that the President had 
no capacity to sue as such in view of U.S. recognition of the successor gov- 
ernment. Varga v. Credit Suisse, 162 N. Y. S. 2d 80 (Sup. Ct., Spec. Term, 
N.Y. City, Part III, April 22, 1957, Gold, J.). An earlier phase of the 
litigation was noted in 51 A.J.I.L. 482 (1957). 


American Cases oN Enemy Property anp 
TRADING WITH THE ENEMY 


Societe Internationale pour Participations Industrielles et Commer- 
ciales K.A. v. Brownell, 243 F.2d 254 (D.C. Cir., April 11, 1957), power of 
Attorney General to investigate books and records of a Swiss Banking 
House, noted supra, p. 818; Brownell v. Nakashima, 243 F.2d 787 (9th 
Cir., April 5, 1957), effect of tolling provision of statute; Brownell v. 
Ochmichen, 243 F.2d 687 (D.C. Cir., Feb. 28, 1957), factor of conditions 
in an internment camp; De Wagenknecht v. Stinnes, 243 F.2d 413 (D.C. 
Cir., April 18, 1957); International Silk Guild Inc. v. Brownell, 150 F. 
Supp. 545 (D.D.C., March 29, 1957); Brownell v. Leutz, 149 F.Supp. 98 
(D.N.D., March 12, 1957), rights and interests acquired by Attorney Gen- 
eral under vesting order; Kober v. Brownell, 149 F.Supp. 510 (N.D.Calif. 
Feb. 21, 1957), use of word ‘‘enemy’’ under the Act. 


145 Stat. 2641. 
2U. S. Treaty Series, No. 876. a 


e 
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American CASES on NATIONALITY 


Citizenship. Application of Reitmann, 148 F.Supp. 556 (N.D.Calif., 
Sept. 18, 1956), effect of relief from military service; Capetan v. Brownell, 
148 F.Supp. 519 (E.D. N.Y., Feb. 1, 1957). 

Deportation. U.S. v Witkovich, 353 U. S. 194 (April 29, 1957), willful 
failure to give information to the Immigration Service where deportation 
order is outstanding; Leng May Ma v. Barber, 241 F.2d 85 (9th Cir., Feb. 
5, 1957), status of alien after his application for admission to the U.S. has 
been denied; Da Cruz v. Holland, 241 F.2d 118 (8rd Cir., Feb. 12, 1957), 
failure to maintain non-immigrant visitors status; interpretation of ‘‘sav- 
ing clause” of the Immigration Act; Ferrerira v. Shaughnessy, 241 F.2d 
617 (2nd Cir., Feb. 13, 1957), Foradis v. Brownell, 242 F.2d 218 (D.C.Cir., 
dan. 17, 1957) ; Sigurdson v. Del Guercio, 241 F. 2d 480 (9th Cir., Nov. 12, 
1956), jurisdiction of the court to review administrative action under the 
A.P.A.; Anderson v. Holton, 242 F.2d 596 (Tth Cir., April 4, 1957), judicial 
review of statutory ineligibility for relief; Yee Si v. Boyd, 243 F.2d 203 (9th 
Cir., April 10, 1957), application of 1880 treaty between China and U.S.; 
Diego v. Holland, 248 F.2d 572 (8rd Cir., April 26, 1957), alien obtaining 
unauthorized gainful employment ; Armodoros v. Robinson, 241 F.2d 713 (Tth 
Cir., Feb. 28, 1957) ; Herrera-Roca v. Barber, 150 F.Supp. 492 (N.D.Calif,, 
April 12, 1957), concealment of marriage to an American citizen; Anselmo 
v.Hardin, 150 F. Supp. 293 (D.N.J., March 7, 1957), illegal entry; Sevitt 
v. Del Guercio, 150 F. Supp. 56 (S.D. Calif., March 27, 1957), discretion of 
board in suspension of deportation; Alexander v. Butterfield, 150 F.Supp. 
75 (E.D.Mich., March 28, 1957), membership in Communist Party; Frank 
v. Brownell, 149 F.Supp. 928 (D.D.C., April 4, 1957), effect of failure to 
move for dismissal for lack of venue; Carlisle v. Brownell, 149 F.Supp. 
855 (D.D.C., Jan. 31, 1957), request by alien for prior records; Tsatsaronis 
v. Holland, 149 F.Supp. 309 (E.D. Pa., Feb. 12, 1957), judicial review of 
Attorney General’s refusal to suspend deportation; Moutsos v. Shaugh- 
nessy, 149 F.Supp. 116 (S.D.N.Y., Feb. 19, 1957), discretion of Attorney 
General in permitting voluntary departure by non-immigrant seaman; 
Tsatsaronis v. Shaughnessy, 149 F.Supp. 92 (S.D.N.Y., Dee. 27, 1956), 
effect of non-joinder of Attorney General as party to an application for 
review; Earle v. U.S., 148 F.Supp. 822 (E.D.N.Y., Feb. 14, 1957), recovery. 
of proceeds of departure bond; Tsiang Hsi Tseng v. Del Guercio, 148 F. 
Supp. 803 (S.D.Calif., Feb. 20, 1957), discretion of Attorney General to 
suspend deportation; In re Cartellone, 148 F.Supp. 676 (N.D.Ohio, Feb. 
5, 1957), effect of re-entry to U.S. from Canada without a visa after a stay 
of one and one-half hours; Valerio v. Mulle, 148 F. Supp. 546 (E.D.Pa. 
Oct. 22, 1956), effect of a defect in the original arrest of an alien. 

Naturalization. Velasquez v. U.S., 241 F.2d 126 (2nd Cir., Feb. 11, 1957), 
effect of application for relief from military service; Lopez v. U.S., 248 
F.2d. 170 (9th Cir., April 24, 1957), sufficiency of less than ninety day 
service in the army for naturalization; Petition of Yee Wing Toon, 148 
F.Supp. 657 (S.D.N.Y., Feb 14, 1957), sending money to China to aid 
mother not a crime involving moral turpitude. 
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Denaturalization. U.S. v. Matles, 150 F.Supp. 85 (E.D.N.Y., March 26, 
1957), false statements in relation to membership in Communist Party; 
effect of failure to file an affidavit of good cause: U.S. v. Lucchese, 149 F. 
Supp. 952 (E.D.N.Y., July 3, 1956) ; U.S. v. Kiros, 149 F.Supp. 730 (E.D. 
Mich., Dee, 31, 1956); U.S. v. Davis, 149 F.Supp. 249 (E.D.Mich., Feb. 5, 
1957). 

Entry. Forbes v. Brownell, 149 F.Supp 848 (D.D.C., Jan. 31, 1957), 
conviction for bigamy in Canada does not bar admission to U.S. 

Refugee Relief Act. Lukman v. Holland, 149 F.Supp. 312 (E.D.Pa., 
Feb. 19, 1957). 

Miscellaneous. The Peninsular and Occidental Steamship Co. v. U.S. 
242 F.2d 639 (5th Cir., April 3, 1957), liability of ship for bringing aliens 
not then in possession of valid visas to U.S., even though subsequently 
visas were granted by administrative action. 


Tae Court oF JUSTICE OF THE EUROPEAN COAL AND STEEL 
Community: 1954~1957* 


In the three years of its existence, the Court of Justice of the European 
Coal and Steel Community has already had an opportunity to exercise 
its rôle as guardian of the ‘‘rule of law” t of the new Community. The 
bulk of the judgments arose from complaints by the member states and 
by associations of coal and steel producers against actions taken by the 
High Authority, the principal executive arm of the Community. Some 
of these complaints led to a searching inquiry by the Court into the scope 
and nature of the powers conferred upon the High Authority by the treaty 
establishing the Community. The Court also reviewed several personnel 
actions by the Community organs at the request of the individual employees 
of these organs. 

The first four judgments rendered by the Court (Cases 1-54, 2-54, 3-54, 
4-54) involved the obligation imposed by the treaty upon the producers 
of coal and steel in the Community to publish their selling prices so as to 
reduce the chances of price discrimination and to facilitate price align- 
ment by competitors. In the exercise of its authority to determine the 


* Prepared by Professor Eric Stein, University of Michigan Law School. 

1 Art. 31 of the Treaty Constituting the European Coal and Steel Community. The 
treaty was signed on April 18, 1951, on behalf of Belgium, France, the German 
Federal Republic, Italy, Luxembourg, and The Netherlands, and became effective on 
July 25, 1952. An English translation has been published by the High Authority. 
An English translation, without the Convention containing the Transitional Provisions, 
Annexes, and Protocols, can also be found in 46 A, J. I. L. Supp. 107 (1952). 

2 Judgment of the Court in Case No. 1-54: the Government of the French Republic 
v., the High Authority, Official Gazette of the European Coal and Steel Community (here- 
inafter referred to as Official Gazette), 4th Year, No. 1 (Jan. 11, 1955), p. 8; Judg- 
ment of the Court in Case No. 2-54: the Government of the Italian Republie v. the 
High Authority, id. at p. 23; Judgment of the Court in Case No. 3-54: the ‘‘ Associ- 
azione Industrie Siderurgiche Italiane’? (Assider) v. the High Authority, Official 
Gazette, 4th Year, No. 5 (March 1, 1955), p. 90; Judgment of the Court in Case No. 
4-54: the Association ‘‘Industrie Siderurgiche Associaté’? (I.S.A.) v. the High 
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“extent” and the ‘‘form’’ of this obligatory publication, the High Author- 
ity authorized the steel producers to deviate from the published prices up to 
2.5% upward or downward. This action apparently was designed to make 
the market more ‘‘flexible’’ and to stimulate competition. The High 
Authority also ruled that a deviation from published prices was not illegal 
where the seller was able to show that he had applied the same price to all 
‘comparable transactions’’ or that the particular transaction was ‘‘unique.”’ 
Upon complaint by the French and the Italian Governments,* the Court 
annulled as contrary to the treaty that part of the decision of the High 
Authority which allowed the 2.5% deviation from the published prices. 
The Court listed the three purposes of the requirement of publication: 


(1) [to] prevent as much as possible the prohibited practices; 


(2) [to] give to the buyers the opportunity to acquaint themselves 
with the exact prices, and also to participate in the control of 
discriminations; 


(3) [to] give the enterprise [s] the opportunity to know exactly the 
prices of competitors in order to give them the possibility to align 
their prices.* 


From these purposes and on the basis of an analysis of the treaty pro- 
visions the Court concluded : 


Since the Treaty imperatively prescribes, for the above-mentioned 
reasons, the previous publication of the exact prices, it follows that 
the competence granted to the High Authority to establish the extent 
and the form of the publication does not empower it to impair the 
principle of the compulsory publication of the exact prices... 5 


... the system of previous publication. of exact prices constitutes 
the imperative principle prescribed by paragraph 2 of Article 60. It 
follows that this principle can not be eluded, not even for the benefit 
of a system better adapted to the objectives in view. It is not the task 
of the Court to give its opinion about the opportuneness of the system 
imposed by the Treaty nor to suggest a revision of the Treaty, but 
according to Article 31, the Court is bound to ensure the rule of Law 
in interpretation and application of the Treaty. . . .° 


The Court has been especially preoccupied by the principle of free 
price-formation. It can not, however, justify another Decision. The 
Treaty starts from the idea that the free price-formation is guaranteed 
by the freedom given the enterprises to fix their prices themselves 
and to publish new price-lists when they want to modify them. If 


Authority, id. at p. 94. For comment see Stein, ‘‘The European Coal and Steel Com- 
munity: The Beginning of its Judicial Process,’’ 55 Col. L. R. 985 (1955); Boulois, 
‘Cour de Justice de la Communauté Européenne du Charbon et de 1’Acier,’’ An- 
nuaire Français de Droit International (1955), p. 312; Daig, *‘ Die vier ersten Urteile der 
Europäischen Gemeinschaft für Kohle und Stahl,’’? 10 Juristenzeitung 361 (1955); 
Jerusalem, ‘‘Die ersten Urteile des Gerichtshofes der Montanunion,’’? 8 Neue Jur- 
istische Wochenschrift 370 (1955). 

8 Official Gazette, 4th Year, No. 1 (Jan. 11, 1955), pp. 8, 23. 

4Ibid., pp. 15-16. 

5 Ibid., p. 18. 

6 Ibid., p. 20. ° 
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the economie situation changes, the producers are forced to adapt 
their price-lists, and it is in this way that ‘‘the market makes the 
price.” But, although the Treaty starts from the idea of a free price- 
formation, it should not be forgotten that the Treaty forbids all dis- 
criminations and that it provides for the right of alignment. For 
these reasons the Treaty has established the principle of the compulsory 
and previous publication of the price-lists and conditions of sale. The 
Court has to abstain from giving its opinion about the opportuneness 
of this system, it can only ascertain that it has been prescribed by the 
Treaty which—rightly or wrongly—does not contain a text which per- 
mits a certain flexibility of the price-lists in the case of minor or 
passing fluctuations.’ 


The Court rejected, however, the plaintiff’s allegation of détournement 
de pouvoir (abuse of power) as a ground for annulment: ‘‘Even if among 
the motives which do justify the action of the High Authority, there had 
been an unjustified one” (namely, the desire on the part of the High 
Authority to avoid having to punish producers guilty of deviating slightly 
from their published prices), ‘‘the Decisions would not, because of that, 
be vitiated by détournement de pouvoir, inasmuch as they do not infringe 
upon the essential objective which is the prohibition of the unfair com- 
petitive practices and discriminations.’’ 8 

It is of interest to note that in seeking to delineate the powers possessed 
by the High Authority under the treaty, the Court relied heavily upon the 
introductory articles of the treaty setting forth the objectives of the 
Community in the broadest general terms: 


The Articles 2, 3 and 4 of the Treaty . . . constitute fundamental 
dispositions establishing the common market and the common objectives 
of the community. . .. When giving the High Authority competence 
to define prohibited practices the Treaty compels it to take into ac- 
count all the objectives prescribed by the Articles 2, 3 and 4... .° 


Two Italian associations of steel enterprises contested the same decisions 
of the High Authority in Cases 8-54 and 4-54 with the same result.?° 

In Case 5-55 ** the Court was asked by an association of Italian steel 
enterprises to interpret its above-mentioned judgment in Case 2-54 brought 
by the Italian Government against the High Authority. The Court stated: 


In an Interpretation-Judgment the Court can only determine the 
meaning and the scope of a former Judgment; the Court cannot rule 
on problems which have not been settled by that Judgment. Parties 
cannot, by way of interpretation, ask for a new decision in new 
disputes. 

However, as both parties in question have explicitly declared that 
they wish an interpretation of the passage of the Judgment to which 
they give contradictory meanings, the Court is of the opinion that it 


7Ibid., pp. 20-21. 8 Ibid., p. 22. 

9 Ibid., p. 15. 

10 Official Gazette, 4th Year, No. 5 (March 1, 1955), pp. 90 and 94, respectively. 

11 Judgment of the Court in Case No. 5-55: ‘'Associazione Industrie Siderurgiche 
Italiane’? (Assider) v. High Authority, Official Gazette, 4th Year, No. 17 (July 23, 
1955), p. 270. é 


° 
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x oo to re-state in the purview below the scope of its Judgment 

After examining the scope of the judgment in question, the Court 
ruled that the issue raised by the request for interpretation had not been 
determined in the earlier judgment and cannot therefore be adjudicated 
in the form of an ‘‘Interpretation Judgment.’’ 

In Case 6-5418 the Court rejected an appeal by the Kingdom of The 
Netherlands for annulment of a decision of the High Authority fixing 
maximum prices for coal produced in the Ruhr Basin and in the Basin 
Nord and Pas-de-Calais. Under the treaty the High Authority is author- 
ized to ‘‘fix for one or more products subject to its jurisdiction (a) 
maximum prices within the Common Market, if it finds that such decision 
is necessary to attain the objectives’’?* of the Community, particularly 
“the lowest possible prices.’’?5 The Court held that this provision was 
not intended to preclude price-fixing by the High Authority in only a part 
of the Common Market such as in the instant case and that the treaty 
conditions for the exercise of this power had been fulfilled. The -Court 
agreed with the plaintiff that the coal-selling organizations in the two 
Basins may constitute monopolistic concentrations and agreements pro- 
hibited by the treaty and subject to direct remedial measures by the Author- 
ity; however, the Court noted that in accordance with its powers under 
the treaty the High Authority had provisionally authorized the continued 
existence of these organizations. The fact that direct measures against 
these organizations may eventually be justified did not preclude the Author- 
ity from exercising its right to set maximum prices. The Court pointed 
to the finding by the Authority that these organizations, because of their 
dominant position in the two Basins, would have fixed the prices regard- 
less of the prevailing market conditions and not necessarily on lowest pos- 
sible levels; this, according to the view taken by the Authority, made the 
fixing of maximum prices necessary : 


The Court cannot examine the evaluation of the situation, based on 
economie facts and circumstances which led to the Decisions, unless the 
High Authority is alleged to have committed a ‘‘détournement de 
pouvoir’’ or to have obviously ignored the provisions of the Treaty. A 
study of the market situation which would include an evaluation of 
structural and conjunctural elements, would inevitably lead to such 
an examination.*® 

The allegation of ‘‘obviously ignoring the provisions of the Treaty’’ was 
put forward in the complaint in order to enable the Court to inquire into 
the market situation existing at the relevant time. The Court, however, 
without discussing at length the market situation, disposed of the allega- 
tion, saying that in view of the general objectives laid down for the 
Community institutions in Article 3 of the treaty, it did not follow ‘‘prima 

12 Fbid., at p. 279. 

18 Official Gazette, 4th Year, No. 7 (March 28, 1955), p. 119. 

14 Art. 61(a) of the treaty. 

15 Art. 3(e) of the treaty. 

16 Official Gazette (note 43 supra), p. 131. 
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facie from the level of the prices fixed by the High Authority that the 
given Decisions were not necessary. Under this Article the High Authority 
has to make sure that certain economic circumstances are realized, and this 
ean justify preventive action by the High Authority... .’’?7 The Court 
also rejected the allegation of détournement de pouvoir. 

Joint Cases 7-54 and 9-5418 concerned the validity under the treaty 
(a) of a compensation scheme enacted by the Luxembourg Government 
by which industrial coal consumed in Luxembourg was assessed for the 
purpose of subsidizing household coal producers, and (b) of a monopoly 
on import of coal set up by the Luxembourg Government. The plaintiff— 
an association of steel producers in Luxembourg—first asked the High 
Authority to declare these arrangements (enacted by plaintiff’s own 
government) as contrary to the treaty. After the High Authority had 
failed to act on this request within the time specified in the treaty, the 
plaintiff appealed to the Court against the ‘‘implied negative decision’’ 
of the Authority® The Luxembourg Government was allowed by the 
Court to intervene in the proceeding. While the proceeding was in prog- 
ress the Authority declared the import monopoly scheme inconsistent 
with the treaty, making it unnecessary for the Court to rule on one of the 
two counts in the plaintiff’s complaint. With reference to the compensa- 
tion scheme, however, the Court held that the levy imposed on industrial 
coal in support of household coal consumption was not a ‘‘special charge’’ 
incompatible with the Common Market under Article 4(c) of the treaty, 
since it applied equally to all consumers in ‘‘comparable situations’’ in 
Luxembourg and affected all the producers of the Community who sold in 
Luxembourg; nor did it constitute a discriminatory measure within Article 
4(b) of the treaty. The Court stated in this connection: 


There is no provision in the Treaty that provides for the equaliza- 
tion of the charges imposed by the member States in the fields falling 
under their respective jurisdiction ; 


On the contrary, Article 26 proves that the Treaty has not deprived 
the member States of their responsibility for the general economic 
policy as it instructs the Council ‘‘to harmonize the action of the 
High Authority and that of the governments which are responsible 
for the general economic policy of their countries’’; 


It follows from Article 67 that any action by a member State 
which might have appreciable repercussions on the conditions of com- 
petition in the coal and steel industries falling under the jurisdiction 
of the Community, is not necessarily abolished and prohibited by the 
Treaty and therefore does not necessarily constitute a measure or 
practice which establishes a discrimination prohibited by Article 4 b 
of the Treaty; indeed Article 67 authorizes the High Authority to 


17 Ibid., p. 132. 

18 Judgment in Joint Cases 7-54 and 9-54; Groupement des Industries Sidérurgiques 
Luxembourgeoises v. the High Authority, Official Gazette, 5th Year, No. 16 (July 10, 
1956), p. 190. 

is Under Art. 35 of the treaty, a party may appeal to the Court against the High 
Authority’s inaction as an ‘‘implied negative decision’’ provided due demand was 
made upon the High Authority to take action. 
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compensate, through the grant of an aid, and therefore to tolerate 
and practically to authorize under certain conditions the harmful 
effects of these repercussions on competition. 


Furthermore, Article 67, which is very carefully worded, provides 
only for an intervention of the High Authority with regard to actions 
by member States which have ‘‘appreciable’’ repercussions on the 
conditions of competition in the coal and steel industries or which are 
liable to give rise to a ‘‘serious disequilibrium” by ‘‘substantially”’’ 
increasing differences in the costs of production otherwise than through 
variations of productivity. . . .?° 


The persistence of differences in the conditions of competition is 
the necessary and inevitable consequence of the incomplete nature of 
the integration realized by the oe and it does not imply a dis- 
crimination prohibited by the Treaty. . 


Pointing to the finding of the High ane that the compensation 
scheme could not affect competition in the sale of coal or steel products 
because of its small repercussion upon the price of the steel produced in 
Luxembourg, the Court said: 


The most the High Authority could have done, had it deemed that 
the action of the Luxembourg Government produced harmful effects 
for coal and steel enterprises falling under the jurisdiction of said 
Government, was to authorize this Government to grant an appro- 
priate aid to those industries... .?? 


Finally, the Court held, the levy was not inconsistent with the decisions 
of the High Authority fixing maximum prices as these bound the producers 
while the levy was applied at the distribution or consumption level. On 
these grounds the Court rejected the complaint. 

Another plaintiff, the Association des Utilisateurs de Charbon du Grand- 
Duché de Luxembourg, complained against the same ‘‘implied negative 
decision” of the High Authority in Joint Cases 8-54 and 10-54. In 
these cases, the Court rejected the complaint on the ground that the plain- 
tiff, an association of consumers, had no standing before the Court under 
the treaty which admits only associations of producers as parties before 
the Court. 

Case 8-55 between the Fédération Charbonniére de Belgique and the 
High Authority,” heard jointly with Case 9-55, dealt with the applica- 
tion of the ‘‘Convention Containing Transitional Provisions’’ ?* concern- 
ing the gradual adaptation of the production to the Common Market 
conditions. Under this convention Belgian and Italian coal producers en- 


20 Official Gazette (note 18 supra), p. 213. 

21 Ibid., p. 214. 22 Ibid. 

23 Judgment of the Court in Joint Cases 8-54 and 10-54: The Association des Utili- 
sateurs de Charbon du Grand-Duché de Luxembourg v. the High Authority, Official 
Gazette, 5th Year, No. 16 (July 10, 1956), p. 219. 

24 Journal Officiel de la Communauté Européenne du Charbon et de 1’Acier, Sept. 
24, 1956 and Jan. 23, 1957, p. 25. 

25 Arrêt de Ja Cour dans l’affaire No. 9-55 entre la Société des Charbonnages de 
Beeringen (et al.) et la Haute Autorité, Journal Officiel, Jan. 23, 1957, p. 39. 

26 Note 1 supra. è 
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joy special protection during the transitional period because of the many 
‘‘marginal mines” in Belgium and Italy. The purpose of this protection 
is to render these mines competitive within the Community by the end 
of the transitional period (February 10, 1958). Belgian producers re- 
ceived assistance from a compensation fund financed through levies upon 
the coal production in member countries whose mining costs were below the 
Community average. 

The complainants in the two eases under consideration contested (2) 
a decision by the High Authority modifying the selling prices of Belgian 
coal; and (b) the decisions of the Authority authorizing the withdrawal 
or reduction of compensation payments paid from the compensation fund 
to certain Belgian enterprises. The Court upheld the right of the High 
Authority under the above-mentioned convention to fix the Belgian selling 
prices for the purpose of reducing the price levels, provided that the 
prices so fixed bear a proper relationship to the cost of production of 
Belgian coal expected to be prevailing at the end of the transitional 
period, and provided also that they approach as closely as possible the 
Common Market prices. The complainants alleged détournement de pou- 
voir, one of the two grounds which permit the Court to review the economic 
evaluations of the High Authority. In the course of such review the Court 
inquired into the relationship of cost of production and price, into the 
propriety of the ‘‘base year’’ (year of reference) chosen by the High Au- 
thority, and into the justification of the categories of products selected by 
the Authority. The Court found no evidence that prices were sct arbi- 
trarily or that their alignment with the prices of Ruhr coal (the lowest in 
the Community) was improper in view of the ‘‘price leadership’’ of Ruhr 
coal within the Community. No abuse of power or error in economic judg- 
ment was found. Even if the Authority in fixing the prices had sought to 
achieve other objectives in addition to that of lowering the price level, such 
as structural change in the Belgian production,” as alleged by the plaintiff, 
this would not constitute détournement de pouvoir ‘‘. . . because it [the 
High Authority] would have envisioned the effects which would have been 
inevitably and under all circumstances the consequences of the lawful 
purpose of its action.’’ ?8 

The Court also upheld the decisions by the High Authority relative to 
the withdrawal of compensation payments from individual Belgian pro- 
ducers, since these payments were subsidies rather than ‘‘guaranteed in- 
come’’ and could therefore be reduced or withdrawn when they had accom- 
plished their purpose of helping the integration of Belgian coal into the 
Common Market or when an individual enterprise failed to co-operate ade- 
quately ‘‘in the work of reorganization and re-equipment.’’ 2° In the ab- 
sence of evidence of arbitrary action or discrimination, the Court held, the 


27 I.e, by withdrawing compensation payments from certain ‘‘marginal mines,’’ 
thus rendering them unable to compete, for instance, with the Rubr coal mines, and 
forcing them to shut down. 

28 Author’s translation from Journal Officiel, Jan. 23, 1957, p. 32. 

28 Journal Officiel, Jan. 23, 1957, p. 37. 
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High Authority did not violate the convention or the treaty by giving the 
Belgian Government authority to withdraw or reduce these payments. 

At the opening of the Common Market there existed a single sales outlet 
for the all-important Ruhr coal. Case 2-56 3 was a by-product of a reor- 
ganization scheme designed to limit the sales monopoly in the Ruhr and 
establish three independent sales agencies in place of the single one. The 
agreements worked out to this effect by the Ruhr industry required ap- 
proval by the High Authority. Without such approval they would be 
contrary to Article 65 of the treaty which prohibits agreements among 
enterprises tending to restrict or distort the normal operation of competi- 
tion and particularly to allocate markets, products and consumers. The 
High Authority may approve such agreements if it is satisfied that they 
are essential for an improvement in the production or distribution, and 
are not unnecessarily restrictive and monopolistic. The High Authority 
gave the necessary approval with the exception of a single clause concern- 
ing one of the qualifications which a coal dealer would have to meet to 
achieve the status of a wholesaler. The plaintiffs in the instant case— 
nineteen Ruhr coal producers who had entered into the agreement forming 
one of the three sales agencies (the ‘‘Geitling’’), and this sales agency in 
its own right—appealed to the Court, charging that the High Authority 
had violated the treaty by excluding the qualification clause from its ap- 
proval of the “‘Geitling’’ agreement. Under the contested clause a dealer, 
in order to qualify as wholesaler, would have to sell 12,500 tons of Ruhr coal 
bought from one of the three sales agencies (in addition to the same 
amount of coal bought exclusively from ‘‘Geitling’’). In holding that the 
agreement was one requiring High Authority approval the Court sustained 
the exclusion of this qualification clause from the approval. Since iden- 
tical clauses were proposed for inclusion also in the agreements establish- 
ing the other two agencies, the Court concluded that by approving the 
clauses the Authority would have ‘‘practically approved a sort of cartel of 
all coal producers in the Ruhr basin’’; * this would have defeated the ob- 
jective of setting up three independent sales agencies with policies of their 
own. 

The plaintiffs’ main contention was that the High Authority had based 
its decision on Article 4(b) of the treaty (which prohibits discriminatory 
practices) rather than determining the case solely on the strength of Ar- 
ticle 65, which permits authorization of the agreement if it is designed to 
ameliorate distribution and is not unnecessarily and excessively restrictive. 
The Court felt, however, that the contested clause was more restrictive than 
was necessary to achieve the lawful purpose of the agreement under Ar- 
ticle 65; that article, moreover, in no way superseded the provisions of 
Article 4 so that in considering the authorization under Article 65 the Au- 
thority had to bear in mind the injunction in Article 4(b) against measures 


s0 Arrêt de la Cour dans l'afaire No. 2-56 entre les sociétés minières du bassin 
de la Ruhr groupées au sein du Comptoir de vente du Charbon de la Ruhr ‘‘Geitling,’’ 
et al., et la Haute Autorité, Journal Officiel, April 16, 1957, p. 166. 

81 Tbid., p. 179. ° 
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discriminating against producers, buyers and consumers. The clause was 
discriminatory both with respect to producers (in that it would favor Ruhr 
producers over other producers in the Community) and with respect to 
buyers (in this case the dealers, who would suffer discrimination if they 
should fail to buy 12,500 tons from the Ruhr sales agencies). On these 
grounds the Court rejected the complaint. 

It is interesting to note from this brief survey that in the short period 
of its existence the Court has been called upon to review decisions of the 
High Authority in practically all the major fields of its activities under 
the treaty: defining prohibited discriminatory practices and enforcing the 
prohibition of such practices; fixing maximum prices under conditions 
specified in the treaty; helping non-competitive producers to achieve com- 
petitive levels; applying the anti-monopoly provisions of the treaty.* 


* The author wishes to acknowledge the research assistance in the preparation of this 
summary rendered by Mr. Peter Hay of the University of Michigan Law School. 


BOOK REVIEWS AND NOTES 


What is Justice? Justice, Law and Politics in the Mirror of Science. 
Collected Essays by Hans Kelsen. Berkeley and Los Angeles: Uni- 
versity of California Press, 1957. pp. viii, 897. $7.50. 


This volume collects fifteen essays published by Dr. Kelsen in American 
journals from 1938 to 1956. They all seek to elucidate his pure theory 
of law, and there is inevitably a good deal of repetition. The essays fall 
into three groups, dealing respectively with the meaning of justice, the 
relation of law to justice, and the relation of science to law, justice and 
polities. 

The gist of the first group is in the first essay, ‘‘What is Justice??? The 
author seeks to discover universal and eternal criteria of justice in varied 
writings on the subject—religious, philosophical, political, and economic— 
but his quest is void. Consequently, he concludes that justice is relative 
and subjective. It is a matter of faith, not of reason. At the end of the 
essay he declares his own faith: 


Since science is my profession, and hence the most important thing 
in my life, justice, to me, is that social order under whose protection 
the search for truth can prosper. ‘‘My’’ justice, then, is the justice 
of freedom, the justice of peace, the justice of democracy—the justice 
of tolerance. (p. 24.) 


The next five essays examine in detail the idea of justice in the Old and 
New Testaments, in Plato and Aristotle, and in various natural law theories 
from Grotius, Pufendorf and Locke to Hegel, Marx and John Wild. The 
analyses display independence and logical acumen and result in full sup- 
port for his thesis that justice is a subjective and relative concept. These 
theories, he finds, are internally inconsistent and inconsistent with one 
another. No general conception of justice emerges from them. 

The next six essays examine the pure theory of law from various points 
of view. As is well known, this theory makes a sharp distinction between 
the ‘‘is’’ of natural science and sociology and the ‘‘ought’’ of law and 
other normative sciences. Among the latter, law is concerned with norms 
that are ‘‘valid’’ in the sense that they are sanctioned by an organ author- 
jzed directly or indirectly by the basic or grund norm of the legal order, 
and that they are in considerable degree ‘‘effective’’ in the sense that they 
are not too frquently violated by the subjects of this legal order. Validity 
does not in this theory depend on the content of the norm. The norm 
may be unjust, immoral or inexpedient, but if it is ‘‘valid’’ and ‘‘effective’’ 
in the legal order, it is law. The term ‘‘state’’ does not appear in the 
definition because it is simply a form of legal order, the basie norms of 
which are asserted in the constitution. The state, however, is not the only 
form of legal order. International law also establishes a legal order, 
superior indeed to that of the states, its basic norm being the principle 
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that international custom shall be observed. Among the most important 
principles established by international custom is Pacta sunt servanda. 
Kelsen rejects a pluralism of international law and national law systems, 
and also national monism. He accepts international monism, the theory 
of just war, the obligation of states to enforce international law in their 
respective jurisdictions, and the validity under international law of any 
national legal order which is established in fact (pp. 2638-287). 

The essays in this section argue that the pure theory of law, which con- 
ceives law as a specific social technique, manifests relativism as opposed 
to absolutism in philosophy, democracy as opposed to autocracy in polities, 
and objectivity as opposed to subjectivity in legal judgments. The ques- 
tion ‘‘Why should the law be obeyed?’’ can be answered only conditionally. 
It must be obeyed if one regards legal order as essential to social living 
(p. 262); that is, if one believes Ubi societas ibi jus est (p. 239). This 
argument does not assume that some particular legal order is essential for 
society. If it did, there would be no reason for obedience to law where a 
different legal order exists. The relativism of law is indicated by the 
de factoism of international law. That law rests upon custom which 
changes, gradually but continually, and which recognizes the validity of 
national constitutions which emerge from revolutionary change as soon as 
they are established in fact (p. 287). 

Kelsen recognizes the similarity of the pure theory of law to analytic 
jurisprudence in general, and particularly to the positivism of John Austin. 
But he believes it superior to this system because it is able to ascribe a 
legal character to international law and to identify the state with legal 
order. It achieves these advantages because it makes the valid norm 
its central conception rather than, as does Austin, the command of a politi- 
eal superior. The latter idea suggests the priority of politics over law, 
and does not isolate the legal order, which itself provides for its own 
change, as an independent subject of analysis. To Kelsen, while ‘‘com- 
mands” or ‘‘acts of will’’ may create norms, they do so only when author- 
ized by existing norms within the legal order. While revolutionary change 
of a national legal order is recognized by international law when established 
in fact, it cannot be recognized as legal by the pre-existing national legal 
order (pp. 279 ff.). 

The gist of Kelsen’s pure theory is expressed most vigorously in the 
polemical essay in reply to an article by G. Merle Bergman, who had 
defined law as ‘‘the means by which the political community endeavors 
to realize its paramount interest in maintaining the peace and order of the 
area’’ (pp. 288, 891). Without denying that law can serve such social 
goals as peace, welfare, and ideas of justice, Kelsen insists that the science 
of law must confine itself to the analysis of law as a ‘‘specifie social tech- 
nique’’ which could serve innumerable purposes. Study of the values 
which it has served or can serve lies outside its scientific study. 

The last three essays in the volume discuss the origin of the idea of 
causality basic in contemporary science. It developed from the idea of 
retribution found among primitive peoples who are dominated by animism 
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and conceive nature as an extension of society, in reverse of modern 
sociology, which conceives society as derived from nature. According to 
Kelsen, nature and its causal laws were first distinguished from social laws 
by the Greek atomists Leukippos and Demokritos. At about the same time 
the distinctive characteristics of political and social law were identified 
by the Sophists, especially Protagoras (p. 311). Remnants of the old 
animism, associating causality with retribution, have, however, continued 
to recent times in concepts of both science and law. 

Kelsen uses the term ‘‘imputation’’ (Zurechnung), implying that its 
subject is responsible (Zurechnungsfahig), to distinguish normative rela- 
tions from natural relations of causality (p. 327). Normative relations 
imply freedom of the subject. He can violate norms. They describe not 
what is, but what ought to be. Modern scientific ideas of Hinstein’s rela- 
tivity, Planck’s quanta, and Heisenberg’s uncertainty cannot, in Kelsen’s 
opinion, explain freedom of the will. Freedom can only rest upon a 
complete separation of the realm of causality from that of responsibility. 

In the final essay on science and politics Kelsen concludes: 


To avoid the mingling of these two heterogeneous spheres (law and 
polities) is as essential for the preservation of the scientific character 
of jurisprudence as the separation of science from politics is a vital 
condition for the existence of all independent science. (p. 375.) 


While these essays are not light reading, the careful student cannot but 
be impressed by Kelsen’s profound knowledge of the sources he discusses— 
religious, classical, philosophical, anthropological, and historical; by his 
cogent analyses of these sources; and by the logic of his arguments. Many 
will remain unconvinced by his fundamental thesis. 

Kelsen seeks to exemplify the scientific virtues of exactness and logie in 
the study of law, a field more resistant to this kind of treatment than is 
physics. Observation discloses that the interpretation of legal norms and 
hierarchies of authority have been uncertain, have continually been changed, 
and have been influenced by concepts of justice, currents of opinion, and 
pressures of politics. The effort to abstract a pure science of law from this 
reality is difficult, and may ignore a basic characteristic of law, namely, 
that it is but one of numerous interdependent functions of society. While 
admitting the analytical possibility of separating the concept of law from 
that of justice, one can question the pragmatic profitability of doing so. 
One can agree with Kelsen that all ideas of justice are relative, that no 
universal criteria have been discovered, and that no eternal criteria are 
likely to be discovered, without agreeing that concepts of justice are 
entirely individual. Anthropologists find concepts of justice characteristic 
of each primitive culture; historians find concepts of justice characteristic 
of each nation and civilization; and courts continually read contemporary 
ideas of justice into the law they administer. This was true of Roman 
praetors and jurisconsults who developed the positive law by concepts of 
the jus gentium and the jus naturale; by British judges who continually 
modified the law by reference to the rule of reason and equity; by the 
Supreme Court of the United States whith has continually interpreted 
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‘due process’? and ‘‘equal protection of the laws’’ with reference to 
developing opinions about what justice requires, never more notably than 
in the recent school segregation case. The International Court of Justice 
is by its statute formally instructed to utilize ‘‘the general principles of 
law recognized by civilized nations’’ in interpreting treaties and custom. 
Law cannot be understood without reference to the conceptions of justice 
which continually influence it, even though these conceptions are relative 
to a particular culture, to a particular society, to a particular time, and to 
particular circumstances. 

Attempts at total separation of the ‘‘is’’ and the ‘‘ought’’ of a society 
obscures the dynamic relationship between the different aspects of a society 
which may be changing at different rates (‘‘social lag’’), and therefore be- 
tween the past, the present, and the future of the society, particularly if it 
is a progressive society. The ‘‘is’’ is continually modified by the ‘‘ought”’ 
and the ‘‘ought’’ is continually becoming the ‘‘is,’’ through the efficacy of 
legislation, interpretation and sanctions. Furthermore, the ‘‘ought’’ is a 
function of the ‘‘is.’? Efforts to divorce human prescriptions from human 
nature, social ordinances from the nature of society, positive law from 
natural law, neglect Shakespeare’s common sense: 


>¥ 


‘Yet Nature is made better by no meane, 
But Nature makes that meane.” (Winter’s Tale, IV, 4.) 


It is natural for man in societies to utilize the specific technique of law. 
The reviewer, therefore, continues unconvinced that the study of law 
can be entirely separated from the study of other aspects of society, whether 
normative or causative, whether technological, political, economic, social, 
religious, or moral. This applies particularly to relations between law 
and justice, and especially in the international field where the play of 
power politics and of rival ideologies continually threatens the very exist- 
ence of law. Those who expound and apply international law must contin- 
ually reappraise its norms in the light of the total situation of international 
relations. They cannot leave this task to a world legislature because there 
is none. It is a task which jurists, statesmen, and judges cannot ignore. 
They must appreciate that with all the uncertainty and relativity of con- 
ceptions of justice, history marks progress toward universalism with the 
extension of communication; with the comparison of different parochial 
systems—legal, moral and religious; and with the formulation of standards 
by international bodies. Universal standards of justice or ‘‘natural law,” 
which Kelsen vainly seeks, can never be established with complete ob- 
jectivity. So long as human society remains progressive, there will always 
be pressures for reform. But such standards may be described as a limit, 
which man approaches by an evolutionary process as he develops a more 
universal society and a more comprehensive knowledge of himself. The 
idea of a law, natural in the sense that it permits realization of the moral 
nature of man in the highest degree possible under the conditions of a 
continually advancing science and technology, is, likely to continue as a 
source of positive law, especially of international law, in the future as it 
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did in the formative years of that law, when, for the first time, the great 
civilizations of Europe, Asia and America came into continuous contact 
with one another. 


Quincy WRIGHT 


Law and Structures of Social Action. By Kenneth S. Carlston. London: 
Stevens and Sons, Ltd.; New York: Columbia University Press, 1956. 
pp. xii, 288. Index. $5.50. 


The central theme of Professor Carlston’s stimulating book is the func- 
tion of law as a means of social control of deviant behavior in ‘facilitating 
organized group activity. Behavior is defined as ‘‘deviant’’ when it inter- 
feres with effective rôle performance within the group and thus reduces 
the efficiency of the group in achieving its goals or disturbs its equilib- 
rium. Organization, whether in the form of the private corporation or 
otherwise, is regarded as essential for the achievement of the economic 
and political goals of modern industrial society, and the modern state 
is said to represent an adjustment to the conditions and demands of that 
society. 

The book is in effect a collection of essays in which the author’s central 
concepts are applied to such diverse fields as legal history, the demo- 
cratic vs. Communist state, international relations, public and private inter- 
national law, antitrust legislation, labor relations, and civil service in 
national governments and international organizations. It is not surpris- 
ing that equal justice is not done to all of them. The extensive analysis 
of judicial decisions in the chapter on antitrust law stands in contrast 
to the sketchiness of the chapter on ‘‘world society.’’ The challenge to 
the adequacy of private international law from the standpoint of inter- 
national business needs to be reinforced by concrete illustrations. Some 
formulations are superficial. In the light of the author’s convincing 
strictures on the conceptualism of many traditional definitions of law and 
the state, it is surprising to find him saying that in the democratic state 
the problem of quis custodiet ipsos custodes is solved by the judges being 
“subject to the law” and ‘‘bound by precedent.’’ 

Professor Carlston regards custom and treaties as inadequate sources 
of public international law and suggests ‘‘an entirely new approach”: 


Need international lawyers, in their search for rules of law, emphasize 
those cases in which disputes have arisen between States and a rule of 
jaw has been conceded to apply? May not obligatory norms for behav- 
iour be found otherwise than in situations involving deviant behaviour? 
May not international lawyers go directly to the examination of the 
expectations implicit in the roles themselves? Might they not re- 
sort to a technique of comparative law to determine a consensus in 
the laws of the several States which would reveal that which is obliga- 
tory therein? Might they not take as starting point the function 
and purpose of the particular role under investigation? 


These questions point in the direction of natural law and ‘‘general prin- 
ciples of law’’—approaches that are hardly entirely new. In his strictures 
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on international law, the author tends to over-emphasize the réle of vio- 
lence in international relations. The statement that ‘‘under present con- 
ceptions there seem to be little legal controls over the initiation of war’’ 
is of questionable validity. And it is hardly relevant to a serious effort 
to understand the modern functions of either treaties or war to say that 
‘‘the treaty relationship is one voluntarily assumed and may be terminated 
at will, subject to the risk of war.’’ 

It is to be hoped that Professor Carlston will consider his interesting 
book as a starting point in the development and application of his many 
challenging and fruitful concepts and insights. 

l O. J. Lissrrayn 


Studia nad genealogia nauki prawa narodow. Sprawozdania Polskiej Aka- 
demii Umiejetnosci. By Ludwik Ehrlich. Reports of the Polish Acad- 
emy of Learning, Vol. LII. Krakow: 1951. pp. 677-684. 

Pawel Wlodkowic i Stanislaw ze Skarbimierza, By Ludwik Ehrlich. 
Warsaw: State Scientific Publications, 1954. pp. 238. 


The two studies reviewed here belong to a series of contributions which 
Professor Ehrlich refers to as a ‘‘genealogy of the science of international 
law.’ (The third study is reviewed separately below.) 

The author’s long-standing interest in this subject is shown in extensive 
chapters on the history of international law and of its science in his Course 
on International Law (in Polish), and in a study, ‘‘The New Positivism 
in International Law,’’ which appeared in Annals of International Law 
and International Relations (1938). 

The second World War constitutes a dividing line between the two 
periods of thought in our author’s studies of the history of the science 
of international law. In the first study he endeavors to establish Grotius’ 
indebtedness to Gentile. This preliminary work, done in the prewar 
years, made Professor Ehrlich’s new approach to the genealogy of inter- 
national law possible. Although doubts as to the stature of Grotius, ac- 
claimed ‘‘the father of international law,’’ are, as Professor Ehrlich demon- 
strates, at least a century old and have been constantly gaining strength, 
nevertheless, the Grotius legend is still widespread. It is based on the 
conviction that the Reformation, which destroyed the religious unity of 
the civilized world, produced a new international community, differing 
basically from the previous international order. The new law of war 
and peace was designed for the new community of nations which came into 
being by rejecting the ideological and legal foundations of the old one, 
and consequently Grotius stands as the innovator and path-blazer of the 
new system of ideas. 

In the first of his postwar contributions, a report to the Polish Academy 
of Learning (which must be distinguished from the Polish Academy of 
Seience created under the present regime and modeled on the Soviet 
Academy of Science), our author outlines the genealogy of international 
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law and traces it back to Canon Law and the Canonistic writers of the 
13th century for the formation of the modern ideas of the law of war. 
The most important of those was Raymond de Penjafort, a Dominican, 
whose summa conscientiae (circa 1240) contains in the second volume a 
separate chapter devoted to the question of war, and among others defines 
five conditions of a just war. This work was followed by others of the 
same type, leading finally to Lignano’s De bello, de represaluis et de duello 
(1360). Other works on the law of war which followed up to Gentile 
and Grotius were a continuation and development of the Canonistice ideas 
on the law of war. 

As a matter of fact the brilliant work of Grotius contributed little to 
the law of peace, as his ius pacis deals with the rules governing the con- 
clusion of peace. Thematically De iure belli ac pacis has remained with- 
in the scope of the Canonistic studies of the law of war. Grotius, in Pro- 
fessor Ehrlich’s opinion, represents merely the last link of the Canonistic 
period. 

Against this historical background outlined in his Academy report, Pro- 
fessor Ehrlich considers in his next two books (in 1954 and 1955) the 
works of two Polish scholars active at the beginning of the fifteenth 
century, Pawel Wlodkowie and Stanislaw of Skarbimierz, who formu- 
lated what Professor Ehrlich calls the Polish school of the law of war. In 
contrast with their predecessors, the two Poles refrained from con- 
sidering issues other than that of war between states. Both were active 
at the University of Crakow, which, endowed and renovated by King 
Wladyslaw Jagiello, was beginning the period of its greatness and influ- 
ence. The main contribution of Stanislaw to the science of international 
law was in the form of the sermon, ‘‘De bellis iustis,’’? while Pawel’s views 
on the same subject were formulated in a series of short studies circulated 
among the participants of the Council of Constance (1414-1418), which 
assembled to settle, among others, the dispute between the Polish Lithuanian 
Kingdom and the Teutonic Order. 

Professor Ehrlich points out that all important contributions to the study 
of the law of war during the Canonistic period were made in connection 
with an important political and practical issue. Grotius’ De iure belli ac 
pacis is fundamentally based on his De iure praedae which he wrote in de- 
fense of the right of a Dutch company to a Portuguese ship captured on 
the high seas. The Spanish school of international law came into being 
primarily in connection with the conquest of South America and the moral 
and legal problems arising in connection with the expansion of the Spanish 
Empire. Similarly Polish scholars were endeavoring to justify the legal- 
ity of the defensive wars fought by the Poles and Lithuanians against 
the encroachments of the Teutonic Order which, having lost the battle 
of Grunwald (1410), and threatened in its possession of Prussia, endeav- 
ored to stay the hand of the Polish King by complaining to the Pope and 
the Emperor. In defense of the Polish position the two scholars had to 
justify the alliance of a Christian Kingdom with a heathen state, the 
right of the pagan natién to have and maintain its state, to discuss the 
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rules of war between a pagan and a Christian nation, and to challenge 
the legal validity of Papal and imperial grants of pagan lands to a mo- 
nastie order. 

The book has two appendices: one containing a faesimile, a Latin trans- 
cription, and a Polish translation of one of the treatises by Pawel Wlod- 
kowic, and the other a short chapter by the editors giving an appraisal 
of Professor Ehrlich’s work, which, however praiseworthy, is only a step 
in the proper analysis of the work of the two Polish scholars of the 15th 
century in terms of Marxist dialectics. Curiously enough, the second 
book, specifically dealing with the work of Stanislaw of Skarbimierz, has 
been spared a similar piece of orthodoxy, perhaps as a result of the chang- 
ing atmosphere which was already taking place at that time, consequently 
resulting in a greater respect for the autonomy of scholarly research. 


KAZIMIERZ GRZYBOWSKI 


Polski Wyklad Prawa Wojny XV Wieku. Kazanie Stanislawa ze Skar- 
bimierza de Bellis Justis (A Fifteenth-Century Polish Exposition of the 
Laws of War. A Sermon of Stanislas of Skarbimiria de Bellis Justis). 
By Ludwik Ehrlich. Warsaw: Wydawnictwo Prawnicze, 1955. pp. 268. 
Index. 


This book, in Polish, but including not only the Latin texts discussed 
therein but also an excellent English summary, fully deserves the attention 
of people interested in the history of international law. Its value is due 
not only to the intrinsie merits of the early 15th-century discussion of war 
and related matters, but also to the painstaking and scholarly comments by 
Professor Ludwik Ehrlich, whose profound knowledge of the history of 
international law is well known. 

The two medieval texts reproduced in the book treat related matters. 
The main text is a sermon (the medieval equivalent of a lecture) pro- 
nounced by Stanislas of Skarbimiria, the first Rector (President) of Cracow 
University, who served in this capacity in 1400 and again in 1413 and who 
also taught canon law at the same university. He and his colleague, Paulus 
Vladimiri, one of the Polish Ambassadors to the Council of Constance in 
1415-1417, share the distinction of heading the contemporary Polish school 
of legal doctrine. Both were interested in the problem of just wars and 
defended similar views. The other text reproduced in the book is a short 
note by an unknown author, obviously a member of the same school of 
thought. 

Both texts provide, first of all, an interesting example of the eternal bond 
linking international law to international politics. The Cracow lawyers 
were confronted with an important political and moral problem. Poland 
was tied by a personal union to largely pagan Lithuanians, and both coun- 
tries were menaced by the aggressiveness of the Teutonic Order which had 
unfriendly relations with Poland and was trying to enlarge its territorial 
possessions at the expense of Lithuania under the pretext of converting the 
pagans. Could Poland fight a war against a Christian Order and ally 
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herself for that purpose with a pagan state? Could she moreover enlist 
the services of heretical Czech Hussites? 

Stanislas provided the answers politically useful to his country, but his 
arguments led him to an almost modern view of the international com- 
munity, a view which one would hardly have expected from a medieval 
lawyer. His central idea was that natural law was by the will of God 
binding alike on all human beings, Christians and pagans alike. Hence 
the pagans had a natural right to possess their own states, to defend their 
territorial dominions, and to conclude alliances with Christian states for 
the purpose of waging just wars (mainly of self-defense). After thus 
extending the benefits of the Christian doctrine of just wars to the pagan 
states, Stanislas discussed the various implications of that doctrine (for 
instance, limiting the right to war damages to the parties waging a just 
war and denying this right to the monarchs engaged in an unjust war). 
Unlike the Western medieval lawyers, he confined his analysis to the topic 
of public wars waged between states and paid no attention to the private 
wars between feudal lords; the latter problem was of no interest to Poland, 
which was by that time a consolidated national state. Considering that 
natural law forbade waging unjust wars even on the pagans, he denied 
the right of the Pope to authorize such wars, even for the purpose of 
converting the pagans. 

The author of the anonymous note went even further, claiming that a 
just war was a good deed that justified the request for assistance by anyone, 
including the heretics. 

Professor Ehrlich in his commentary, which takes by far the major part 
of the book, traces the influence on Stanislas of the earlier authorities (St. 
Augustine, St. Thomas Aquinas, Pope Innocent IV, Raymond of Penjafort, 
William of Rennes, and others) and thus brings forth what is original in 
the Cracow lawyer’s contributions. He also compares his views with those 
of later writers. 

The book under review was published in 1955, a long time before the 
‘thaw’ in Poland. One cannot refrain from paying homage to Pro- 
fessor Ehrlich for his withstanding contemporary pressure and producing 
a thoroughly scholarly book which does not contain a word of the then 
routine tribute to Marxism-Leninism. A man of lesser stature would not 
have failed at that time to mention at least Lenin’s theory of just and 
unjust wars. 

W. W. KuLsKI 


Luftkrieg und Menschlichkeit. Die völkerrechtlich Stellung der Zivilper- 
sonen im Luftkrieg. By Eberhard Spetzler. Göttingen: Musterschmidt 
Verlag, 1956. pp. viii, 451. Index. 


The author of this book, a doctor of law and a former officer of both the 
German Air Force and the German General Staff, investigates the law 
of air warfare. His object is doubly limited: He investigates only the 
position of the civilian population under international law and only with 
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regard to independent air war, to strategic aerial warfare in the hinterland 
of the enemy or in territory occupied by the enemy. For tactical air 
warfare in connection with operations of the army is governed by the law 
of land warfare, which governs also the legal position of the civilian popula- 
tion in the area of military operations. Making use of the complete tech- 
nical, historical and legal literature in all the principal languages (bibliog- 
raphy, pp. 397-414), he gives the history as well as the development of 
strategic air warfare and of its law. 

There is not yet, of course, a special treaty law of air warfare and the 
few norms of treaty law are no longer in force. Even the Geneva Conven- 
tions of 1949 are not designed to protect the civilian population as such 
against the dangers of indiscriminate strategic air warfare. Yet a few 
basic principles of the law of war are still the law and apply also to aerial 
warfare. The greater part of the book investigates the historical develop- 
ment of the customary law of strategic air warfare. Prior to the first 
World War the distinction between armed forces and civilian population 
was axiomatic. The development in the first World War led to a common 
conviction that independent air attacks on the hinterland are legal, but only 
against military objectives; attacks against non-military objectives were 
only justified as reprisals, or were condemned as violations of the laws 
of war. 

In the period between the two world wars the laws of war were dis- 
astrously neglected: on the one hand, there was the illusion that war had 
been ‘‘abolished’’; on the other hand, the working out of the theory of 
“total war,” particularly by the Italian General Douhet. Critically the 
author states that Douhet has, with the eye of genius, seen the new concept 
of strategic air warfare; he has seen correctly that a modern war cannot 
be won if the enemy has aerial supremacy; but he has overestimated the 
possibilities of this type of war. For whereas land warfare, and therefore 
also tactical air warfare, has as its aim the occupation of enemy territory, 
strategic air warfare aims at destruction only. While the distinction be- 
tween armed forces and civilian population remained recognized, it lost 
in value by continuous attempts to reduce the concept of ‘‘civilian popula- 
tion’’ and to enlarge the concept of the ‘‘military objective.” Yet, between 
1920 and 1939 and at the beginning of the second World War all nations 
strongly condemned indiscriminate aerial bombing of the civilian popu- 
lation. 

In the second World War the United Kingdom underlined from the be- 
ginning the importance of strategic bombing, whereas Hitler Germany 
put the emphasis on tactical warfare in co-operation with the army. The 
German Luftwaffe had been built for tactical air warfare and that explains 
the German failure in the air battle for London. The author objects to 
the Allied evaluation of the German aerial bombing of Warsaw and Rotter- 
dam, as these were operations of tactical air warfare in the zone of military 
operations, destined to occupy, not merely to destroy, and hence governed 
by the law of land warfare analogous to bombardment of a besieged city. 

The decisive turn, according to the author, came with the resolution of 
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the British Cabinet of May 11, 1940, which sanctioned strategic air warfare 
on the enemy’s hinterland, although at the beginning restricted to military 
objectives. But as British bombardments were mostly carried out by night, 
a real target-bombing of military objectives, a real distinction between 
military and non-military objectives was already technically difficult. It 
was only on August 8, 1940, that Hitler started attacks against non-military 
objectives, such as the attack against Coventry; and they were designated 
as reprisal attacks. It was precisely the German failure in the air battle 
for London which disproved Douhet’s theory that air warfare alone can 
vanquish a strong country, that even indiscriminate bombing can break the 
morale of a vigorous nation; to the contrary, it only makes the resistance 
stiffer and more embittered. The air battle against London, the author 
holds, only had a chance if the German Luftwaffe had been built for stra- 
tegic air warfare and even then only in connection with an invasion of 
the country. The German failure in the battle for London proved, ac- 
cording to the author, the futility of such endeavor, constituting a merciless 
killing of the civilian population without even a military result. 

The British, in spite of their own experience in the air battle for London, 
resorted to strategic air warfare against the German hinterland in 1941- 
1944, which the author holds was illegal and, from a purely military point 
of view, worthless. For in spite of the enormous destruction of German 
cities, the very great losses in civilian population, German war production 
constantly increased until 1944; British indiscriminate bombing neither 
broke Germany’s industrial capacity nor her morale, just as Germany’s 
bombing of London had no such effect on Great Britain. It was American 
aerial bombardments, carried out by day, directed at genuine military objec- 
tives, such as oil and communications, provoking no excessive killings of the 
civilian population, which had the greatest military effect and in a few 
months rapidly made German resistance hopeless. Strategic air warfare in 
conformity with the law, the author holds, is at the same time best suited 
to military results. 

Now in the age of the weapons of mass destruction, gas, nuclear and 
thermonuclear bombs, and guided missiles with thermonuclear warheads, 
it is all the more urgent to revise and codify the law of strategic air warfare 
for the sake of humanity. To re-introduce strongly the spirit of humanity 
will, at the same time, correspond best to the requirements of military 
necessity. 

Joser L. Kunz 


I Diritti e Gli Obblighi degli Stati. Vol. I: L’Ambiente delle Attività 
degli tati. By Mario Giuliano. Padua: Cedam, 1956. pp. xxxi, 509. 
Index. 


This is, under a theoretically highly objectionable title, a book on the 
international law of territorial sovereignty. The title is, of course, not 
the fault of the author, but of the directors of this extensive Italian treatise 
on international law, now being prepared. On the one hand, present-day 
international law is no longer restricted to sovereign states, and on the 
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other hand, all of international law, as far as sovereign states are con- 
cerned, deals with their rights and duties. Moreover, it is the duties 
which come first. 

Let us give, first, the skeleton of Professor Giuliano’s thoughts with 
precision and clarity. Disavowing any analogy with private law, the 
author gives a much more radical picture than that in the article by Pro- 
fessor Schwarzenberger, recently published in this Journau.!’ The rule 
of general international law concerning territorial sovereignty, according 
to the author, has only a negative content, namely, the right of every state 
to exclude penetration into and action within its territory by any foreign 
state: the corollary of this right is the corresponding duty of all other 
states. But the exercise of the manifold activities of a state within its 
territory is not a subjective right, not a competence given to the state by 
international law, but a mere liberty in fact. This normal and stable exer- 
cise of state activities by a state within its territory is not the content, but 
only the presupposition of the norms of general international law. While 
giving, first of all, an exposé of general international law, the author deals 
also with the most important rules of particular, treaty-created interna- 
tional law, which, of course, may change the norms of general international 
law. 

The sovereignty of a state over its ‘‘original’’ territory is for inter- 
national law only historical data. By what means a state has acquired 
sovereignty over its original territory is legally irrelevant. For the coming 
into existence of a new state is not a question of law. The problem enters 
international law only when it is a question of the expansion of territorial 
sovereignty beyond its original territory. 

Rejecting the traditional theory about the different modes of acquisition 
and loss of territorial sovereignty as a false analogy from private law, 
the author teaches that there is only one norm of general international law 
concerning the expansion of territorial sovereignty beyond a state’s original 
territory, the same whether it is a question of expansion into a territory 
which had been under the sovereignty of another state or into terrae nullius. 
The content of this norm is the same as with regard to original territory: 
the right to exclude penetration and action by other states. Also the pre- 
suppositions are the same: intention to annex and de facto exercise of 
state activities in a normal and stable way. Hence also in a cession by 
treaty, it is the intention to annex and the normal exercise of state ac- 
tivities which expand sovereignty, whereas the treaty gives to the state 
only a right so to act. Hence the consent of the losing state has its value 
as an index of such normal state activity and stability, but is not necessarily 
a legal prerequisite, even apart from the cases of debellatio and prescrip- 
tion. 

There is further a second, different and autonomous norm of general 
international law concerning what the author calls the radiation of terri- 
torial sovereignty (space below the territory, territorial waters, airspace 
above them). For here the presuppositions are not intention to annex 
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and normal and stable exercise of state activities; the supposition is merely 
that the state in question has territorial sovereignty, e.g., of the land 
adjacent to the sea. The author holds that, in the absence of a norm of 
general international law as to the breadth of territorial waters, each 
state has the right to determine this breadth unilaterally, but only ‘‘within 
reasonableness, ’’ 

As to the law of the high seas, the author teaches that the so-called 
**freedom of the seas” is merely a factual situation and not a subjective 
right of states, is merely the consequence of the absence of any sovereignty 
on the high seas. 

Around this skeleton of ideas all the detailed problems, such as conquest, 
cession, territorial supremacy as distinguished from territorial sovereignty, 
prescription, dereliction, principle of non-recognition, contiguity, zones of 
influence, contiguous zone, fishing, conservation zones, continental shelf, 
piracy, salvage, hydrogen bomb experiments on the high seas, sovereignty 
in the Arctic and Antarctic, law of ships and law of the flag, condominium 
and many more are treated in great detail. 

The author purposes to present the problems exclusively on the basis 
of the material furnished by the practice of states, keeping himself de- 
liberately aloof from any preconceived attitude or a priori thesis. Never- 
theless, he starts from philosophical, theoretical, methodological and even 
political bases which, in this reviewer’s judgment, must be strongly re- 
jected, because they often prevent the author from reaching correct results. 
First, the author is a ‘‘realist’’ and it is hard to see how, on this basis, 
one can arrive at the very concept of law—a normative concept. Second, 
he is a theoretical Marxist and starts from the philosophical presupposition 
that law is nothing but the superstructure of the conditions (probably ex- 
clusively the economic conditions) of a given society at a given time. 
Third, he is politically pro-Communist and puts great emphasis on the 
practice of states ‘‘dedicated to socialism’’ (an ambiguous phrase). 
‘Whereas he correctly stresses in general that the evaluation of the practice 
of states must be entirely neutral and unprejudiced, and always consti- 
tutes a delicate and subtle inquiry, he seems to take the Communist slogans 
such as ‘‘peaceful co-existence” at their face value. What does this Italian 
professor think about the brutal Soviet suppression of the heroic people 
of Hungary? Fourth, although a Marxist and pro-Communist, he is, 
nevertheless, an Italian and starts from the fallacious basis of the dualistic 
doctrine which permeates all parts of the book. 

Notwithstanding our unconditional rejection of the author’s Marxism 
and pro-Communism, of the author’s realism and dualism, this is a book 
which stands far above the average. With amazing completeness it makes 
use of the whole practice of states, of each and every pertinent decision of 
national and international courts, of all the treaties, and combines this 
approach with an exhaustive use of the whole literature in all the principal 
languages. It is a monument of assiduous investigation and research, 
carried on for many years, and testifies to the great talent and the pene- 
trating analysis of the author. 


Joser L. Kunz 
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Chilean Sovereignty in Antarctica. By Oscar Pinochet de la Barra. 
Santiago de Chile: Editorial del Pacifico, 1955. pp. 62. Index. 


This English translation of a lecture, based on the author’s well-known 
book on the topic, sets forth briefly and clearly the grounds on which Chile 
claims a sector of the Antarctic Continent and islands between 53° and 
90° west longitude, overlapping in part British and Argentine claims in 
what is sometimes known as the ‘‘American Antarctic.” ? The author 
traces the Spanish claim to all lands which might be discovered west. of a 
line from pole to pole dividing Spanish from Portuguese dominions, under 
the Papal Bulls of 1493 and the 1494 Treaty of Tordesillas between Spain 
and Portugal. He argues that the consequent Spanish claims to all un- 
discovered lands off South America, including the Antarctic, passed to 
Chile upon Chilean independence; and that this ‘‘imperfect title enjoyed 
by Chile” to that part of Antarctica facing South America was ‘‘com- 
pletely perfected’? in 1906 through the Chilean grant of a fishing concession, 
the formation of the Magallanes Whaling Company, which started opera- 
tions on Deception Island in the South Shetlands, and formal statements 
by the Chilean Foreign Minister to the Chilean Navy Department. He 
states that 


This exercise of economic and legal activities in Antarctica was suff- 
cient to establish Chile’s right of priority over a territory that was 
not ‘‘nullius.’’ (p. 39.) 
The author then recounts briefly the Chilean decree of November 6, 1940, 
fixing boundaries of the claim, the establishment of Chilean Antarctic bases 
in 1947 and following years, and the ensuing disputes with Argentina and 
the United Kingdom. He concludes that Chile has sovereignty through the 
combination of the historie claim, contiguity and actual occupation. 
Wam W. BISHOP, JR. 


Egypt, Israel and the Gulf of Aqaba in International Law. By L. M. 
Bloomfield, Q. C. Toronto: The Carswell Co., Ltd., 1957. pp. viii, 240. 
Index. $5.00. 


Ten years ago the Gulf of Aqaba and the Straits of Tiran drowsed in 
obscurity amongst the least known waterways of the world. Since that 
time, a major new port, Elath, has been established at the head of the Gulf; 
Egyptian guns have blocked the waterway; a battle has been fought for 
the Straits; and a great diplomatie conflict has been waged over the area. 
It is to these dramatic events, and to their antecedents in history and in 
law, that Mr. Bloomfield’s book is devoted. 

The problems of the Gulf of Aqaba and of the Straits giving access to it 
cannot be considered in isolation from a number of other legal issues re- 
garding the relationships of Egypt and Israel. The Armistice Agreement 
of 1949 required, in the view of Mr. Bloomfield, an end to all hostile acts 
by the belligerents, whether on land, on the sea, or along the narrow water- 


1 La Antartica Chilefia (Santiago de Chile, 1948). P? 
2 Cf. Robert D. Hayton, ‘‘The ‘American’ Antarctie,’?? 50 A.J.LL. 583 (1956). 
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ways of Suez and Tiran, for the armistice ‘‘in the classic sense’? must yield 
to the dictates of the United Nations Charter. Since Egypt lacked bellig- 
erent rights, it was without legal authority to blockade the Straits. The 
vessels of Israel and of other nations had a right of innocent passage 
through those straits and the Gulf itself. After an extended analysis 
of the modern history of the Sinai Peninsula, Mr. Bloomfield coneludes 
that Egypt has no sovereignty over the area, but only a right of administra- 
tion. Egypt therefore lacks the rights of a territorial sovereign over the 
waters of the Gulf. He believes that free passage through the Straits and 
the Gulf has not yet been guaranteed. The best possible way to achieve this 
result, short of agreement between the four nations concerned, would be a 
United Nations trusteeship over the southern Sinai Peninsula, or at least 
over the Sharm el Sheikh area and the Islands of Tiran and Sanafir. The 
significance of Aqaba lies not only in its contribution to the economic 
viability of Israel but in its possibilities as an alternate route to Suez for 
the transport of oil from the Middle East. If the Gulf is kept open, 
‘‘ Europe will breathe with two lungs instead of one” (p. 79). 

As this summary indicates, this book is essentially a brief on behalf of 
Israel* and not a balanced appraisal of the conflicting claims which have 
been made. The case which Mr. Bloomfield is able to make for a right 
of free passage through the Straits is a strong one. This is so, notwith- 
standing the paradox of a declaration by the United States representative 
in the General Assembly that the United States was prepared to exercise 
the right of free and innocent passage through the Straits of Tiran in ac- 
cordance with the principles agreed by the International Law Commission,’ 
when the Commission had expressly refused to deal at all with ‘‘straits 
forming part of the territorial sea of one or more States and constituting 
the sole means of access to a port of another State.’’* Mr. Bloomfield has 
been faced with a somewhat more difficult problem in maintaining the thesis 
that sovereignty over the Sinai Peninsula rests in either Turkey or Great 
Britain. The niceties of a distinction between ‘‘sovereignty’’ and a right 
of ‘‘administration’’ must probably yield to the realities of undisputed 
Egyptian control of the area for several decades. 

Mr. Bloomfield deserves to be congratulated for the tour de force of 
producing a heavily documented and thoughtful book on Aqaba, the Sinai 
Peninsula, and Tiran within a few months after events were at fever pitch. 
Matters as late as the test passage of April 7, 1957, are referred to in the 
text. Under the circumstances, he may be pardoned for the slips (e.g. 
a ‘Lord Justice Fuller’’ of the United States Supreme Court, a francoparle 


1 Indeed, several pages (7 to 11) have been reproduced almost literally, but without 
acknowledgment, from a background paper prepared by the Ministry for Foreign Affairs 
of Israel. 

236 Dept. of State Bulletin 432 (1957). i 

3 Report of the International Law Commission Covering the Work of Its Eigk“a 
Session, 23 April—4 July 1956, at 20 (U.N. Doc. A/3159 (1956); 51 A.J.I.L. 154 
(1957)). The Aqaba problem was the reason for the unwillingness of the Commission to 
deal with the question. 1 Yearbook of the International Law Commission 202-203 
(1956). ? 
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Grotius, and a Digest of International Law by Oppenheim) which would 
undoubtedly have been eliminated had the volume been prepared in the 


more leisurely ways of most books on international law. 
R. R. Baxter 


Annuaire suisse de droit international. Vol. XII, 1955. Zürich: Editions 
Polygraphiques, 1956. pp. 304. Fr. 29.10. 


This volume of the Yearbook of the Swiss Society of International Law 
consists of six papers, of which two are on public and four on private inter- 
national law. The documentary part is similarly divided, and the first 
part consists of materials relating to international law and relations, a 
repertory of bilateral and multilateral instruments to which Switzerland 
is a party and which entered into force in 1954 and 1955, and a bibliog- 
raphy. In the second part there are unannotated Swiss judgments and a 
bibliography on private international law. A useful table of contents of 
the first eleven volumes of the Yearbook concludes the volume. 

For international lawyers the item of chief and abiding interest is Max 
Huber’s recollections (in German) entitled ‘‘Co-existence and Com- 
munity,’ covering the six and one-half decades of his publie life. Of 
these, Judge Huber spent one as a student and traveler on four continents, 
two as professor in Zurich, one and one-half as adviser and representative 
in foreign affairs of his government, one as member of the Permanent Court 
of International Justice and two as President of the International Commit- 
tee of the Red Cross. Huber’s interest in international law has always been 
more with the underlying social dynamics than its logical structure as a 
system of norms. His pioneering study of 1910 on the sociological founda- 
tions of international law and the society of nations became the starting 
point for the growth of the new discipline, ‘‘international relations.’’ 
Huber continued work on a comprehensive synthesis, ‘‘the spirit of inter- 
national law,’’ and he turned over his notes for this book to his nephew, 
Professor Dietrich Schindler, whose sudden and lamented death rendered 
the completion of this major project impossible. In this book, Huber would 
probably have developed his central idea that the validity of law is a prob- 
lem of depth psychology. 

Huber defines ‘‘eo-existence’’ as a historical phenomenon characterized 
by the simultaneous and co-ordinate existence of a multiplicity of sovereign 
states, which are not subordinated to a common organization that would 
guarantee peace among them. He recalls that the Russian note of 1898 
regarding the need for a limitation of armament and institutions for 
peaceful settlement of disputes was received with scepticism, and surveying 
the lot which befell some of the states, large and small, since then, he quotes 
the Roman warning: Quem Deus perdere vult, primum dementat. Of great 
interest are Judge Huber’s account of the origin of the optional clause in 
Article 36 of the Statute of the Permanent Court of International Justice, 
which he traces to a Swiss proposal at the Second Hague Peace Conference, 
and of the developments, in which he played a key rôle, leading to the 
decision that Switzerland should join the League of Nations. 
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The United Nations did not bring into being a community of nations. 
The veto power attests to the continuation of the old system of mere co- 
existence of sovereign states and the organization represents a system in 
which a peaceful albeit unstable equilibrium prevails. A true community, 
says Huber, is one in which the individual is recognized as a moral and 
responsible person, and in which he is motivated by love and altruism in 
relation to others. Such a community cannot be established without a 
reform of mankind, which in turn presupposes a reform of the individual. 
Although the future looks bleak, Huber admonishes us to have faith and 
hope derived from faith. These considerations clearly reveal Huber’s deep 
interest in theology. 

Professor George Perrin contributes to the volume a paper (in French) 
on ‘‘The Basis and Limits of the Law of Nations.’’ He develops the theme 
that international law is based on international solidarity, which he calls 
‘*secondary’’ compared with primary solidarity prevailing within a nation. 
This secondary solidarity is not a fixed datum. It is the occasional (and 
temporary) result of a community of interests which is recognized as such 
by the states concerned. The ‘‘fragility’’ of the secondary international, 
and the ‘‘solidity’’ of the primary national, solidarity explain the nature. 
and limits of international law. Experience shows that states do not 
always rely upon international law but, depending upon their interests, on 
force or simply on their capacity to perpetuate conflicts by refusing to 
settle them. Thus international law is limited in space as its rules are not 
observed by all states, and in substance as states fail to create precise 
rules in areas in which international competition is most dangerous. Nat- 
ural law furnishes the standard with which to measure the adequacy of 
positive international law. When the precepts of natural law are disre- 
garded within the nation, totalitarianism makes its appearance; similarly 
when these precepts are disregarded by states, international relations 
reach a high degree of tension. 

Students of private international law will no doubt be interested in the 
scholarly studies in this field of which only the titles can be mentioned here: | 
“*Ts there a need for a new statute in Swiss private international law?” by 
Adolf F. Schnitzer ; ‘‘The judge as law-giver in private international law”’ 
by Frank Vischer; ‘‘L’action en recherche de paternité’’ by Jean-Francois 
Aubert; and ‘‘The forthcoming Second Hague Conference on a Uniform 
Law of Sale” by Max Gutzwiller. 

In the documentary part relating to public international law there is a 
very interesting opinion and report of the Federal Council relating to the 
power station at Rheinau, in which the relations of municipal and interna- 
tional law are searchingly examined. The particular question under con- 
sideration arose in connection with the proposal for a referendum on the 
unilateral cancellation of a concession granted by Switzerland pursuant 
to an agreement with Baden-Wurtemberg. Professor Guggenheim in his 
comment stresses the superiority of international law over municipal law 
and urges that modern constitutional law should aim at establishing and 
maintaining harmony between the international and the domestic legal 


ms 


1957] BOOK REVIEWS AND NOTES 847 


order. Also of interest is a judgment of the Commercial Tribunal in 
Zurich refusing to assimilate a stateless resident of France to French 
nationals and to extend to the former the exemption from security for costs 
of which the latter are beneficiaries under the Hague Convention, even 
though in France such stateless persons are assimilated to French nationals 
in this respect. Finally, mention may be made of a Swiss note to the 
Department of State in connection with an anti-trust action instituted 
against importers of Swiss watches. The tenor of the charges and the list 
of defendants are deemed to attempt interference in Swiss domestic juris- 
diction and to violate Swiss sovereignty. 

The editors of the Yearbook are to be congratulated for having produced 
once again an interesting and stimulating volume which demonstrates deep 
concern with and respect for international law. 

Leo Gross 


La Codification du Droit International Privé. By Comité Francais de 
Droit International Privé. Paris: Librairie Dalloz, 1956. pp. 308. 
Index. 


In France, work has been going on for some time on revision of the Civil 
Code. In connection with this work, the Commission in charge of prepara- 
tion of the revision has produced a draft law of 146 articles on private 
international law, designed to codify the presently uncodified law of conflict 
of laws. Author of the first draft was the late J.-P. Niboyet, member of 
the Commission. 

The French Committee on Private International Law, a group of 
French conflicts specialists, in two mammoth sessions on May 20 and May 
21, 1955, went over the whole draft and gave it a critical reading. Pro- 
fessors Jacques Maury, Henri Batiffol, and Yves Loussouarn, and Judge 
Georges Holleaux of the Court of Cassation, were reporters. The volume 
under review, in addition to the text of the draft law, contains the reports, 
the discussion, and the resolutions which were adopted. The volume is of 
substantial interest to the American conflicts specialist. It shows the views 
currently prevailing in France on basic questions of the conflict of laws. 
This material comes at a time when the American Law Institute is working 
on revision of the Restatement volume covering Conflict of Laws. 

Examination of the discussion shows that quite a number of ‘‘innova- 
tions’’ in the draft law due to the influence of Professor Niboyet were voted 
down, some unanimously, as, for example, the requirement of reciprocity 
for recognition of foreign judgments. The discussion and the votes will 
no doubt have their influence on the ultimate fate of the draft law. 

On the basic question of codification the Committee was divided. Most 
of the practitioners were against codification. The resolution on Codifica- 
tion reads (at page 298): 


One group in the Committee expressed the view that private inter- 
national law is a part of the law in plain evolution and not showing 
signs of ripeness for codification in the immediate future, and for 
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which more experience will be needed to solve its problems with full 
knowledge of what is involved. Another group, to which, finally, a 
majority adhered, thought that codification makes it possible to pro- 
vide security in legal relations, that, for many problems, there are 
solutions generally admitted, corresponding to actual needs on which 
agreement exists, that, therefore, it is useful to proceed with the 
planned codification. To the latter solution a majority of the Com- 
mittee, finally, gave its approval. 


On the extent to which conflicts law should be codified, the views were 
likewise divided: 


Some members of the Committee proposed restriction of the codifica- 
tion to special matters, like marriage, filiation, property, succession, 
for which they thought codification was possible, and exclusion from 
codification of general provisions. They thought that general princi- 
ples, like renvoi and characterization, were not sufficiently ripe to be 
included in codification, and that the task of dealing with them should 
be left to doctrine and to the courts. Other members expressed the con- 
trary opinion, insisting on the paradoxical character of a distinction be- 
tween ‘‘principles’’ and special provisions which are mere application 
of the former and on the—regrettable—reduction of international in- 
fluence of a Code which would only contain limited provisions. A ma- 
jority of the Committee thought that general codification, general pro- 
visions included, should take place. 
Kurt H. NapELMANN 


Nazionalità della Nave e Legge della Bandiera. By Franco Florio. Milan: 
Dott. A. Giuffrè, 1957. pp. xi, 231. Index. L. 1,200. 


This book is a study on the nationality of ships as a point of contact 
in conflict of laws. The investigation starts with the research into the 
concepts of ‘‘ship’’ and of ‘‘nationality.’’ Not only in Italian law, but in 
all laws the juridical concept of ‘‘ship’’ has as its elements the carriage of 
goods or persons by water and the license to navigate. The heart of the 
whole book is the investigation of the juridical concept of nationality. For 
the author there are two completely different concepts of nationality. The 
first is nationality as the concept of the lex fort, as an administrative 
qualification, determined by the legal norms of the juridical order of the 
forum. The second is nationality as used in conflict of laws. Here 
nationality means only a plain fact, the ‘‘belonging to a foreign state.’’ As 
a connecting factor nationality is a political concept, not a formal quality, 
attributed by foreign law. The ‘‘belonging to a foreign state’’ is an his- 
torical fact, consists in the effective connection with a foreign state and is 
different from the contents of the qualifications which the foreign law 
contains. Nationality, as a point of contact in conflict of laws, is not 
nationality in the strict sense, corresponding to the formal organization of 
foreign legal orders, but merely a ‘‘belonging in fact.” The reference 
of conflicts norms goes to the foreign sovereignties and not directly to their 
legal orders. 

Problems of ships without a flag, of ships with more than one flag, of 
ships which fly the flag ef a federal state and of ships which change their 
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with the Assembly. The Commission shall be responsible for taking the 
necessary steps to examine any such request made by a Member State. 


CHAPTER VII 
System of Ownership 


ARTICLE 86 


Special fissionable materials shall be the property of the Community. 

The Community’s proprietary right shall extend to all special fissionable 
materials produced or imported by a Member State, individual or firm and 
subject to the security measures laid down in Chapter VII. 


ARTICLE 87 


Member States, individuals or firms shall have the fullest right to the use 
and consumption of special fissionable materials of which they have become 
duly possessed, subject to the obligations imposed on them by the provisions 
of the present Treaty, particularly as regards security measures, the right 
of option enjoyed by the Agency and the protection of health. 


ARTICLE 88 


The Agency shall keep, on behalf of the Community, a special account, 
called ‘‘Financial Account of Special Fissionable Materials.’’ 


ARTICLE 89 


1. The Financial Account of Special Fissionable Materials: 

(a) shall credit the Community, and debit the beneficiary Member State, 
individual or firm, with the value of special fissionable materials left or put 
at the disposal of such State, individual or firm; 

(b) shall debit the Community, and credit the contributory Member 
State, individual or firm, with the value of special fissionable materials pro- 
duced or imported by such State, individual or firm and becoming the 
property of the Community. A similar entry shall be made in the account 
whenever & Member State, individual or firm delivers back to the Com- 
munity special fissionable materials previously left or put at the disposal 
of such State, individual or firm. 

2. Fluctuations of value affecting the quantities of special fissionable 
materials shall be so entered in the accounts that they cannot occasion any 
loss or gain to the Community. Any losses or gains shall acerue to the 
holders. 

3. Balances resulting from the above transactions shall be payable im- 
mediately on request of the creditor. 

4. For the purposes of the present Section, the Agency shall be regarded 
as a firm in respect of transactions effected on its own account. 


ARTICLE 90 


Should new circumstances so require, the provisions of the present Chapo 
ter concerning the Community ’s right of ownership may, on the motion of 
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a Member State or of the Commission, be modified by the Council, voting 
unanimously on a proposal by the Commission and after consulting the 
Assembly. The Commission must take the necessary steps to examine any 
request made by a Member State. 


ARTICLE 91 


The system of ownership applicable to all objects, materials and goods 
not belonging to the Community under the terms of the present Chapter 
shall be determined by the laws of each Member State. 


CHAPTER IX 
The Common Nuclear Market 


` ARTICLE 92 


The provisions of the present Chapter shall apply to the goods and prod- 
ucts listed in Annex IV * to the present Treaty. 

These lists may be amended, at the request of the Commission or of a 
Member State, by the Council, voting on a proposal by the Commission. 


ARTICLE 93 


Within a year of the entry into force of the present Treaty the Member 
States shall abolish, as between themselves, all import and export customs 
duties or equivalent taxes and all quantitative restrictions on imports or 
exports, in respect of: 

(a) products mentioned in Lists A? and A?; 

(b) products mentioned in List B so far as they are subject to a com- 
mon tariff when imported from outside the Community, provided they are 
covered by a certificate issued by the Commission to the effect that they are 
intended for nuclear purposes. 

Nevertheless, non-European territories under the jurisdiction of a Mem- 
ber State may continue to levy import or export duties or equivalent taxes 
of a purely fiscal nature. There shall be no discrimination as between the 
State concerned and other Member States in respect either of the level or 
of the methods of application of such duties and taxes. 


ARTICLE 94 s 


The Member States shall establish a common customs tariff for products 
from outside the Community, as follows: 

(a) the level of the common customs tariff applicable to products men- 
tioned in List At shall be that of the lowest tariff in force on January 1, 
1957, in any Member State; , 

(b) the Commission shall take all necessary measures for the opening 
of negotiations between Member States with regard to the products men- 
tioned in List A?, within three months from the entry into force of the 
present Treaty. Should it prove impossible, in the case of certain of these 


* Not printed here. 
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products, to reach agreement before the end of the first year following the 
entry into force of the present Treaty, the Council shall, on the proposal of 
the Commission and by the prescribed majority, fix the level of the duties 
of the common customs tariff to be applied; 

(c) the common customs tariff on products mentioned in Lists A! and 
A? shall be applicable as from the end of the first year following the entry 
into force of the present Treaty. 


ARTICLE 95 


The Council, on the proposal of the Commission and by a unanimous 
vote, may decide upon an earlier application of the common customs tariff 
to products mentioned in List B, in cases where such earlier application 
would be likely to contribute towards atomic development within the 
Community. 


ARTICLE 96 


The Member States shall abolish all restrictions based on nationality, 
placed upon the free access by nationals of any of the Member States to 
skilled employment in the nuclear field, subject to such limitations as may 
be imposed by the basic requirements of public order, public safety and 
health. 

After consulting the Assembly, the Council may, by the prescribed ma- 
jority and on the proposal of the Commission, which shall previously have 
taken the views of the Economic and Social Committee, issue directives as 
to the methods of application of the present Article. 


ARTICLE 97 


No restrictions based on nationality may be applied to individuals, cor- 
porations, or public or private bodies coming within the jurisdiction of a 
Member State and desiring to participate in the construction of an atomic 
plant, whether for research or production, inside the Community. 


ARTICLE 98 


The Member States shall take all necessary measures to facilitate the con- 
clusion of insurance‘contracts against atomic risks. 

Within a period of two years from the entry into force of the present 
Treaty the Council shall, after consulting the Assembly, adopt by the pre- 
scribed majority and on the proposal of the Commission, which shall pre- 
viously have requested the advice of the Economic and Social Committee, 
directives as to the methods of application of the present Article. 


ARTICLE 99 


The Committee may make any recommendations calculated to facilitate 
movements of capital designed to finance the types of production listed in 
Annex IT to the present Treaty. ie 


o 
e 
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ARTICLE 100 


Each Member State undertakes to authorise, in the currency of the Mem- 
ber State in which the ereditor or the beneficiary resides, payments neces- 
sitated by the exchange of goods, services or capital, and also transfers of 
capital and of wages to the extent to which the movement of goods, services, 
capital and persons is freed as between Member States in virtue of the 
present Treaty. 


CHAPTERYX 
External Relations 


ARTICLE 101 


Within the limits of the pawers conferred upon it, the Community may 
enter into agreements or conventions with an outside State, an international 
organisation or a national of an outside State. 

Such agreements or conventions shall be negotiated by the Commission 
in accordance with directives given by the Council and shall be concluded 
by the Commission with the approval of the Council given by the pre- 
seribed majority vote. 

Nevertheless, agreements or conventions the implementation of which 
does not require action by the Council and can be carried out within the 
limits of the appropriate budget, shall be negotiated and concluded by the 
Commission, provided always that the Council is kept informed. 


ARTICLE 102 


Agreements or conventions concluded with an outside State, an interna- 
tional organisation or a national of an outside State to which, in addition 
to the Community, one or more Member States are parties may come into 
force only after all Member States concerned have notified the Commission 
that such agreements or conventions have become applicable under the 
terms of their respective national laws. 


ARTICLE 103 


Member States shall notify the Commission of any agreements or conven- 
tions they propose to enter into with an outside State, an international or- 
ganisation or a national of an outside State, so far as such agreements or 
conventions fall within the scope of the present Treaty. 

Should any proposed agreement or convention contain clauses likely to 
impede the application of the present Treaty, the Commission shall forward 
its comments to the State concerned within one month from the date on 
which it received such notification. 

The State in question may not conclude the proposed agreement or con- 
vention until it has overcome the objections of the Commission or complied 
with the pronouncement of the Court of Justice, which shall give an urgent 
decision at its request as to the-compatibility of the proposed clauses with 

*the provisions of the present Treaty. The State in question may bring its 
e 
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petition before the Court of Justice at any time after it has received the 
comments of the Commission. 


ARTICLE 104 


No individual or firm concluding or renewing an agreement or conven- 
tion with an outside State, an international organisation or a national of an 
outside State, after the entry into force of the present Treaty, may invoke 
such agreement or convention to avoid complying with the obligations im- 
posed upon it by the present Treaty. 

Each Member State shall take all such measures as it considers necessary 
to give the Commission, at the latter’s request, full information regarding 
agreements or conventions concluded after the entry into force of the pres- 
ent Treaty, and falling within the scope of the latter, by any individuals or 
firms with an outside State, an international organisation or a national of 
an outside State. The only object for which the Commission may require 
this information shall be to verify that such agreements or conventions do 
not contain clauses likely to impede the application of the present Treaty. 

At the request of the Commission, the Court of Justice shall pronounce 
on the compatibility of such agreements or conventions with the provisions 
of the present Treaty. 


Articue 105 


The provisions of the present Treaty may not be invoked to avoid the ex- 
ecution of agreements or conventions concluded, before its entry into force, 
by a Member State, an individual or a firm with an outside State, an inter- 
national organisation or a national of an outside State, if such agreements 
or conventions have been communicated to the Commission at latest within 
thirty days of the entry into force of the present Treaty. 

Nevertheless, an agreement or convention concluded during the period 
between the signature and the entry into force of the present Treaty, by an 
individual or firm with an outside State, an international organisation or 
a national of an outside State may not be invoked in opposition to the pres- 
ent Treaty if, in the opinion of the Court of Justice adjudicating at the 
request of the Commission, one of the motives of either of the parties in 
concluding such agreement or convention was to circumvent the provisions 
of the present Traaty. 


ARTICLE 106 


Member States which, before the entry into force of the present Treaty, 
shall have concluded agreements with outside States for co-operation in the 
field of atomie energy shall, in conjunction with the Commission, enter into 
the necessary negotiations with the outside States in question in order, so 
far as possible, to ensure the assumption by the Community of the rights 
and obligations arising out of such agreements, 

Any new agreement resulting from such negotiation shall require the 
consent of the Member State or States parties to the aforesaid agreements, 
and also the approval of the Council, voting by the prescribed majority.© 

e 
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PART III 
ORGANS 


CHAPTER I 


Organs of the Community 
SECTION I—THE ASSEMBLY 


[For Arts. 107-113 see Arts. 187-143 of the Economie Community 
Treaty above.] 


ARTICLE 114 


If a motion of censure concerning the operations of the Commission is 
tabled in the Assembly, the latter may decide thereon, by an open vote, 
only after not less than three days have elapsed from the tabling of the 
motion. 

If the motion of censure is adopted by a two-thirds majority of the votes 
cast, representing a majority of the members of the Assembly, the members 
of the Commission shall resign their office in a body. They shall continue 
to deal with current business until they shall have been replaced in ac- 
cordance with the provisions of Article 127. 


SECTION I—THE COUNCIL 
ARTICLE 115 


The Council shall carry out its functions and exercise its powers of 
decision under the conditions laid down in the present Treaty. 

It shall take all measures within the powers conferred upon it to co- 
ordinate the actions of Member States and the Community. 

[For Arts. 116-128 see Articles 146-152, 154 of the Economic Com- 
munity Treaty.] 


SECTION IN—THE COMMISSION 
ArTICLE 124 


With a view to ensuring the development of atomic energy within the 
Community, the Commission shall 

supervise the application of the provisions of the present Treaty and 
of measures adopted by the organs of the Community in virtue of the said 
Treaty ; 

put forward recomendations or opinions in regard to matters covered by 
the present Treaty, in cases where such recommendations or opinions are 
explicitly provided for in the said Treaty or where the Commission con- 
siders them to be necessary ; 

enjoy independent powers of decision and share in the preparation of 
Council and Assembly documents, under the conditions laid down in the 

« pxesent Treaty; 
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exercise the powers conferred on it by the Council with a view to the 
execution of the regulations laid down by the latter. 
[For Art. 125 see Article 156 of the Economie Community Treaty. | 


ARTICLE 126 


1. The Commission shall be composed of five members, of different na- 
tionalities, selected for their general competence in regard to the special 
purposes of the present Treaty and of unquestioned impartiality. 

The number of members of the Commission may be altered by a un- 
animous vote of the Council. 

Members of the Commission must be nationals of Member States. 

[Remaining provisions of Article 126 are the same as those in Article 
157 of the Economic Community Treaty, with the exception of reference 
to Article 129 of the present Treaty instead of Article 160 of the Economic 
Community Treaty.] 

[For Art. 127 see Article 158 ibid.] 

[Article 128 same as Article 159, ibid., except for reference to Article 
129 of present Treaty instead of Article 160 ibid.] 

[For Art. 129 see Article 160 of the Economie Community Treaty.] 


ARTICLE 130 


The Chairman and the Vice-Chairman of the Commission shall be ap- 
pointed from among members of the latter, for two years, following thee =° 
same procedure as that laid down for the appointment of members of the 
Commission. They shall be re-eligible. 

Except in the case of a complete change of membership, the appoint- 
ment shall be made after consultation with the Commission. 

In ease of the resignation or death of the Chairman or Vice-Chairman, 
he shall be replaced for the remainder of his term of office, according to 
the procedure laid down in the first paragraph of the present Article. 

[For Art. 181 see Article 162 of the Economie Community Treaty. ] 


ARTICLE 132 


Decisions of the Commission shall be taken by a majority of the number 
of members provided for in Article 126. 

No session of the Commission shall be valid in the absence of the quorum 
laid down in its Rules of Procedure. 


ARTICLE 183 


The Council may, by a unanimous vote, agree to the appointment, by 
the Government of a Member State, of an accredited representative to 
be responsible for ensuring permanent liaison with the Commission. 


ARTICLE 184 


1. There shall be set up, attached to the Commission, a Scientific and 
Technica] Committee, with consultative status., i 
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The Committee must be consulted in all cases laid down in the present 
Treaty and may be consulted in other cases, should the Commission con- 
sider it desirable. 

2. The Committee shall be composed of twenty members appointed by the 
Council after consultation with the Commission. 

Members of the Committee shall be appointed in their personal capacity 
for a term of five years and shall be eligible for reappointment. They 
may not be bound by any overriding mandate. l 

The Scientific and Technical Committee shall each year elect its Chair- 
man and officers from among its own members. 


ARTICLE 135 


The Commission may hold any consultations and set up any study eom- 
mittees necessary to the discharge of its mission. 


SECTION IV--THE COURT OF JUSTICE 


[For Art. 186 see Article 164 of the Economic Community Treaty.] 

{Article 187 same as Article 165 ibid., with substitution of references 
in 8rd paragraph to Article 150 of present Treaty, and in 4th paragraph to 
Article 139 of present Treaty.] 

. wee [Article 138 same as Article 166 ibid., with substitution of references in 
2nd paragraph to Article 136 of present Treaty, and in 3rd paragraph 
to Article 139 of present Treaty.] 

[For Arts. 139-148, see Articles 167-171 of the Economie Community 
Treaty. | 


` ARTICLE 144 


The Court of Justice shall have powers of full jurisdiction in respect of: 

(a) Appeals brought under Article 12, with a view to the determina- 
tion of suitable conditions for the granting of licences or sub-licences by 
the Commission ; 

(b) Appeals brought by individuals or firms against penalties imposed 
on them by the Commission under Article 83. 


ÅRTICLE 145 


If the Commission considers that an individual or firm has committed a 
violation of the present Treaty in respect of which the provisions of Article 
83 are not applicable, it shall invite the Member State to which such in- 
dividual or firm belongs to impose penalities in respect of such violations 
under its national laws. 

If the Member State concerned does not comply with this invitation 
within the period laid down by the Commission, the latter may submit the 
cage to the Court of Justice with a view to establishing that such violation 
has been committed by the jndividual or firm in question. 

e 
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[For Arts. 146-148 see Articles 173-175 of the Economie Community 
Treaty. ] 

[Article 149 the same as Article 176 ibid., with substitution of reference 
in 2nd paragraph to Article 188 of the present treaty.] 

{For Art. 150 see Article 177 of the Economic Community Treaty.] 


ARTICLE 151 


The Court of Justice shall be competent to hear cases relating to com- 
pensation for damage as provided for in the second paragraph of Article 
188. 

[For Arts. 152-155 see Articles 179, 181-183 <bid.] 

[Article 156 the same as Article 184 bid, with substitution of reference 
to Article 146 of present Treaty.] 


ARTICLE 157 


Except where otherwise provided in the present Treaty, appeals lodged 
with the Court of Justice shall not have any staying effect. Neverthe- 
less, if it considers that circumstances so require, the Court of Justice may 
order the suspension of the execution of the decision in issue. 


ARTICLE 158 


In any cases submitted to it, the Court of Justice may order such tem- ° 
porary measures as it may consider necessary. 


ARTICLE 159 


The judgments of the Court of Justice shall have executory force under 
the conditions laid down in Article 164. 
{For Art. 160 see Article 188 of the Economie Community Treaty.] 


CHAPTER II 
Provisions Common to Several Institutions 


[For Arts. 161-163 see Articles ere of the Economie Community 
Treaty. | : 

[Article 164 the same as Article 192 ibid., with omission of first para- 
graph of the latter.] 


CHAPTER II 
The Economic and Social Committee 


ARTICLE 165 


An Eeonomie and Social Committee shall be set up with advisory func- 
tions. 

The Committee shall consist of representatives of the different branches of 
economic and social life. o 
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[For Arts. 166-168 see Articles 194-196 of the Economie Community 
Treaty. ] 


ARTICLE 169 


The Committee may be subdivided into specialised sections. These sec- 
tions shall operate within the framework of the general powers conferred 
upon the Committee. The specialised sections may not be consulted in- 
dependently of the Committee. 

There may also be set up within the Committee sub-committees for the 
purpose of drawing up draft opinions on specific matters or in specific 
fields for submission to the Committee. 

The rules of procedure shall determine the methods of appointing 
specialised sections and sub-committees and the competence conferred upon 
them. ‘ 

[For Art. 170 see Article 198 of the Economie Community Treaty.] 


PART IV. FINANCIAL PROVISIONS 
ARTICLE 171 


1. Estimates must be drawn up for each financial year for all receipts 
and expenditures of the Community, apart from those of the Agency and 
Joint Enterprises, and must appear either in the operational budget or 
in the research and investment budget. 

The receipts and expenditures of each budget must be balanced. 

2, Estimates of the receipts and expenditures of the Agency, which will 
operate in accordance with commercial rules, shall appear in a separate 
statement. 

The conditions governing the estimation, implemetation and verification 
of these receipts and expenditures shall be determined, with due regard 
for the statutes of the Agency, by the financial regulations provided for in 
Article 183. 

3. The estimates of receipts and expenditures, together with the trading 
accounts and balance-sheets of Joint Enterprises for each financial year, 
shall be communicated to the Commission, the Council and the Assembly, 
as laid down in the statutes of those Enterprises. 


ARTICLE 172 


1. The receipts of the operational budget, apart from current revenue 
from other sources, shall comprise the financial contributions of Member 
States, fixed on the following proportionate seale: 


Belgium ........ 0... cece ccc c eee ees 7.9 
Praneeth les ooh wis Serbo tale ee NR 28 
Germany” soreer reita nra irad ee eee 28 
Italy e aame E E EA SEE 28 
TImxembourg v renier eraai eas 0.2 


. Netherlands ......... 00... ccccceeeeuee 7.9 
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2, The receipts of the research and investment budget, apart from any 
funds which may be received from other sources, shall comprise the finan- 
cial contributions of Member States, fixed on the following proportionate 
scale: 


Belgini. 24. cobediccie tes base ea 9.9 
France 545s twins Sas eee OESE 30 
Germany ....... cece eee iade te eens 30 
Maly recien pam ane a a ae ere 23 
Luxembourg ...s.sseessssssusorereo 0.2 
Netherlands ...........ccceccueeeeces 6.9 


3. The proportionate scales may be changed by a unanimous decision of 
the Council. : 

4. Loans for the financing of resarch or investment shall be contracted 
on terms settled by the Council voting as prescribed in Article 177, para- 
graph 5. 

The Community may raise loans on the capital market of a Member 
State under the legal regulations applying to domestic loans or, in a 
Member State where such regulations do not exist, if the Member State and 
the Commission after mutual consultation agree upon the loan envisaged 
by the Commission. 

The consent of the competent authorities in the Member State may not 
be refused unless serious disturbances in its capital market are to be feared, 


ARTICLE 173 


The financial contributions of Member States under Article 172 may be 
replaced, wholly or partly, by the yield of taxes collected by the Com- 
munity in Member States. 

To this end, the Commission shall submit to the Council proposals 
concerning the assessment of the tax, the method of fixing the rate, and 
the procedure for collection! 

The Council may by a unanimous decision, taken after consulting the 
Assembly on the above proposals, draw up provisions which it would 
recommend Member States to adopt in accordance with their respective 
constitutional regulations. 


ARTICLE 174 


1. The expenditure appearing in the operational budget shall comprise: 
(a) administrative expenses; and 
(b) expenses connected with security control and health protection. 
2. The expenditure appearing in the research and investment budget 
shall comprise: 
(a) expenditure incurred in the implementation of the Community’s 
research programme; 
(b) any participation in the capital of the Agency and its investment 


expenditure; e 
8 


= 
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(c) expenditure involved in the equipment of teaching establishments ; 
and 
(d) any participation in Joint Enterprises and certain joint opera- 
tions. 
ARTICLE 175 


The expenditure entered in the operational budget shall be authorised 
for the duration of one financial year, unless any provisions to the contrary 
are contained in the regulations adopted under Article 183. 

Subject to the conditions to be laid down in application of Article 183, 
any funds, other than those earmarked for staff costs, which are unex- 
pended at the end of the financial year may be carried over, but not beyond 
the end of the following financial year. 

Appropriations for running expenses shall be set out under different 
heads, according to type or purpose and subdivided, as far as necessary, 
in accordance with the regulations adopted under Article 183. 

There shall be separate sections of the budget for expenditure in con- 
nection with the Assembly, the Council, the Commission and the Court 
of Justice, apart from the entry of certain joint expenses under a special 
head. 

ARTICLE 176 


1. Appropriations for research and investment, within the limits set by 
the agreed programmes or by decisions on expenditure, which under the 
“present Treaty require the Council’s unanimity, shall comprise: 
(a) budget appropriations for a special sector forming a separate 
unit and a coherent whole; 
(b) budget authorisations representing the maximum sum payable 
each year for covering commitments contracted under paragraph 
(a). 

2. The bill-book of appropriations and authorisations shall be annexed to 
the corresponding draft budget proposed by the Commission. 

8. Appropriations for research and investment shall be set out under 
different heads according to type or purpose of the expenditure and sub- 
divided, as far as necessary, in accordance with the regulations adopted 
under Article 183. 

4, Unexpended budget authorisations shall be carried over to the follow- 
ing financial year by a decision of the Commission, unless the Council de- 
cides otherwise. 

ARTICLE 177 


1. The financial year shall run from 1 January to 31 December inclusive. 

2. Each of the institutions of the Community shall draw up provisional 
estimates of its administrative expenses. The Commission shall combine 
these estimates in a preliminary draft operational budget; to this it will 
attach its comments, which may include divergent estimates. It shall also 
draw up the preliminary draft of the research and investment budget. 

Preliminary draft budgets must be laid before the Council by the Com- 
mission not later than 30 September of the year preceding the implementa- 
tion of the budget. ° è 


3 


& 
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The Council shall consult the Commission and, when appropriate, other 
institutions concerned, if it intends to depart from the preliminary drafts 
submitted. 

3. The Council, voting with the prescribed majority, shall establish the 
draft budgets and shall then forward them to the Assembly. 

The Assembly must have the draft budgets laid before it not later than 
31 October of the year preceding their implementation. 

The Assembly shall be entitled to propose to the Council changes in the 
draft budgets. 

4, If, one month after receiving the draft budgets, the Assembly has 
either stated its approval or has failed to forward its comments to the 
Council, the draft budgets shall be considered as finally adopted. 

If, within this period, the Assembly has proposed certain changes, the 
draft budgets, thus amended, shall be forwarded to the Council. The 
Council shall then discuss them with the Commission and, when appropri- 
ate, with the other institutions concerned, and shall finally approve the 
budgets by the prescribed majority vote, within the limits set by agreed 
programmes or by decisions on expenditure, which under the present Treaty 
require the Council’s unanimity. 

5. For the approval of the research and investment budget the votes of 
Members of the Council shall be weighted as follows: 


Belgium .............. 9 
France ......... ene 30 o 
Germany ............. 30 
Maly ranes wage tes 23 
Luxembourg .......... 1 
Netherlands .......... T 


Decisions shall be valid if supported by at least 67 votes. 


ARTICLE 178 


If, at the beginning of the financial year, the operational budget has not 
yet been approved, expenditure may be made on a monthly basis per sec- 
tion or other division, according to the provisions of the regulations adopted 
under Article 183, up to one-twelfth of the budget appropriations for the 
preceding finandial year; but the amount thus made available to the Com- 
mission shall not exceed one-twelfth of the total appropriations shown in 
the draft of the budget in course of preparation. 

If, at the beginning of the financial year, the research and investment 
budget has not yet been approved, expenditure may be made on a monthly 
basis per section or other division, according to the provisions of the regu- 
lations adopted under Article 183, up to one-twelfth of the appropriations 
corresponding to the annual estimates entered in the bill-book for budget 
authorisations previously approved. 

The Council may, by decision of a prescribed majority and subject to the 
other conditions stipulated in paragraphs 1 and 2, authorise expenditure — 
over and above one-twelfth, within the limits set by the agreed programmes ° 
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or by decisions on expenditure, which under the present Treaty require the 
Council’s unanimity. 

Member States shall pay every month, on a provisional basis and in ac- 
cordance with the proportional scale adopted for the previous financial 
year, the amounts necessary to ensure implementation of the present 
Article. 

[Articles 179 and 180 are the same as Articles 205 and 206 of the Eco- 
nomie Community Treaty, except that the former deal with budgets in the 
plural, and Article 179 refers to Article 183 of the present Treaty. ] 


ARTICLE 181 


The budgets and statement mentioned in paragraphs 1 and 2 of Article 
171 shall be drawn up in the accounting units fixed in accordance with the 
provisions of the financial regulations adopted under Article 183. 

The financial contributions mentioned in Article 172 shall be made avail- 
able to the Community by Member States in their own currency. 

The available balances of these contributions shall be deposited with the 
Treasuries of Member States or with organizations designated by them. 
The value of funds, whilst on deposit, shall remain at the parity rate in 
force at the time of deposit in relation to the accounting unit mentioned 
in paragraph 1. 

These funds may be invested under conditions to be decided by agree- 
ments concluded between the Commission and the Member State concerned. 


ARTICLE 182 


1. The Commission may, provided it notifies the competent authorities of 
the Member States concerned, transfer its holdings in the currency of any 
one Member State into the currency of another Member State, if this is 
necessary in order to enable such funds to be used for the purposes for 
which they are intended by the present Treaty. The Commission shall, 
however, refrain as far as possible from making such transfers if it pos- 
sesses liquid or realisable funds in the currencies it needs. 

2. The Commission shall communicate with each Member State through 
the authority designated by the State. For financial operations, it shall 
use the services of the bank of issue of the Member State concerned, or of 
some other financial institution approved by that State. 

3. As regards expenditure to be made by the Community in currencies 
of countries outside the Community, the Commission shall submit to the 
Council, before the budgets are finally approved, a programme showing the 
receipts and expenditures to be effected in the different currencies. 

This programme shall be approved by a prescribed majority decision of 
the Council. It may be amended in the course of the financial year by the 
same procedure. 

4. Funds in currencies of countries outside the Community, when re- 
quired in order to meet items of expenditure appearing in the programme 

. mentioned in paragraph 3, shall be handed over to the Commission by Mem- 


o 
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ber States according to the proportionate scales laid down in Article 172. 
The same scales shall be applied for the allocation to Member States of 
currencies of outside countries collected by the Commission. 

5. The Commission may dispose freely of funds in the currencies of coun- 
tries outside the Community obtained by loans raised in those countries. 

6. The exchange arrangements set out in the foregoing paragraphs may 
be made wholly or partly applicable to the Agency and to Joint Enterprises 
aud may, if necessary, be adapted to their operational needs by unanimous 
decision of the Council, taken on a proposal by the Commission. 

[For Art. 183 see Article 209 of the Economic Community Treaty.] 


PART V. GENERAL PROVISIONS 


[For Arts. 184-191 see Articles 210-213, 215-218 of the Economic Com- 
munity Treaty. ] 


ARTICLE 192 


Member States shall take all general or special measures necessary to 
secure execution of the obligations arising out of the present Treaty or re- 
sulting from instruments enacted by the Community’s institutions. They 
shall help the Community in the fulfilment of its mission. 

They shall abstain from any measures likely to jeopardise achievement 
of the aims of the present Treaty. 

[For Art. 193 see Article 219 of the Economie Community Treaty. ] 


@ 


ARTICLE 194 


1. The members of the Community’s institutions, members of committees, 
officials and agents of the Community, and any other persons whose func- 
tions or whose public or private relations with the institutions or organs of 
the Community or with Joint Enterprises, make it necessary for them to 
take or receive communication of facts, information, knowledge, documents 
or matters kept secret under provisions adopted by a Member State or by 
an institution of the Community, shall be required, even after termination 
of those functions or relations, to keep them secret from any unauthorised 
person and from the publie. 

Each Member, State shall regard any breach of this obligation as a vio- 
lation of its protected secrets, falling, as regard both substance and juris- 
diction, under the provisions of its own laws applying to attacks on the se- 
curity of the State or to the divulging of professional secrets. It shall 
proceed against every person guilty of such a violation within its jurisdic- 
tion at the request of any Member State concerned or of the Commission. 

2. Each Member State shall communicate to the Commission all provi- 
sions regulating in its territories the classification and secrecy of informa- 
tion, knowledge, documents or matters relating to the field of application 
of the present Treaty. 

The Commission shall ensure that these provisions are made known to 
the other Member States. 


© 
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Each Member State shall take all appropriate steps to facilitate the grad- 
ual establishment of the fullest and most uniform possible system of pro- 
tection for official secrets. The Commission may issue any recommenda- 
tions to this end after consulting with the Member States concerned. 

3. The institutions of the Community and their organs, and also Joint 
Enterprises, must apply the provisions regarding the protection of official 
secrets which are in force in the territory in which each of them is situated. 

4. Any authorisation to receive communication of facts, information, 
documents or matters relating to the field of application of the present 
Treaty and classified as official secrets, granted either by an institution of 
the Community or by a Member State to a person operating within the field 
of application of the present Treaty shall be recognised by every other in- 
stitution and every other Member State. 

5. The provisions of the present article shall not prevent the application 
of special provisions resulting from agreements concluded between a Mem- 
ber State and an outside State or an international organisation. 


ARTICLE 195 


The institutions of the Community, the Agency and Joint Enterprises 
must, in the application of the present Treaty, respect conditions imposed 
with regard to access to mineral ores, raw materials, and special fissionable 
materials, by national regulations enacted for reasons of publie order 
gr public health. 


ARTICLE 196 


For the purposes of the present Treaty and in the absence of conflicting 
provisions therein: 

(a) the term ‘‘individual’’ shall denote any physical person all or some 
of whose activities in the territories of Member States come within the 
sphere defined in the corresponding section of the Treaty; 

(b) the term ‘‘firm’’ shall denote any enterprise or body all or some of 
whose activities are exercised under the same conditions, whatever may be 
its public or private legal status. 


ARTICLE 197 ° 


For the purposes of the present Treaty: 

1. The term ‘‘special fissionable materials’’ shall denote plutonium 239, 
uranium 233, uranium enriched with uranium 235 or 233; any product 
containing one or more of the above isotopes and such other fissionable 
materials as shall be defined by the Council, voting by the prescribed 
majority on a proposal of the Commission; the term ‘‘special fissionable 
materials’’ shall not, however, apply to raw materials. 

2. The term ‘‘uranium enriched with uranium 235 or 233’? shall denote 
uranium containing either uranium 235 or uranium 233, or both these iso- 
, topes, in such quantity that the ratio between the sum of these two isotopes 


e 
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flag are studied. As you can expect of an Italian author, the study makes 
a painstaking use of the whole literature of all languages, of all the docu- 
ments, and shows the usual subtle theoretical reasoning. But, as must also 
` be expected in an Italian author, it starts from the fallacious basis of ihe 
‘‘strictest dualist doctrine,” accepted even in the often absurd form given 
to it recently by Arangio Ruiz. The author is mistaken when he believes 
and continuously states that the dualistic doctrine is the dominant one; 
quite to the contrary, it is today generally abandoned and has one of its few 
remaining oases only in the Italian School. 

This concept of nationality as a mere belonging in fact is, according to 
the author, not only used by conflict of laws, but also by international law. 
In the corresponding pages (pp. 187-151) the full untenability of the 
dualistic doctrine reveals itself glaringly. According to the author, inter- 
national law regulates exclusively relations between sovereign entities, but 
not the forms of acquisition, modification or loss of sovereignty itself. 
International law takes sovereign states, their jurisdiction, their capacity 
only as pre-existing data. Sovereign states are original, their legal orders 
are original; their jurisdiction is merely an historical sociological fact, and 
by no means a competence given to them by international law. That is 
why for the author American interstate conflict of laws is something 
totally different from American international conflict of laws—that is 
why a non-sovereign entity, even if it is a subject of international law, can 
have no ‘‘original’’ legal order. Hence a reference in a norm of conflicts 
of laws of the lex fort, in the case of ships flying the flag of the United 
Nations, can only mean a reference of belonging in fact to the sovereign 
state which has admitted this ship to navigation through registration. For 
the so-called ‘‘internal law’’ of the United Nations is for the author neither 
international law, nor can it be an ‘‘original’’ legal order. Let us men- 
tion here that long ago the European Danube Commission which, by treaty, 
was wholly independent of the legal order of the state of its seat, had its 
own ships on the Danube which flew the flag of the Commission. 

All that shows convincingly that the dualistic construction, apart from 
being untenable philosophically and theoretically, is wholly unable to 
present systematically the international law actually in force. 

Joser L. Kunz 


Swords into Plowshares. The Problems and Progress of International 
Organization. By Inis L. Claude, Jr. New York: Random House, 1956. 
pp. xii, 498. Appendices. Index. $9.00. 


We have here a very intelligent and sympathetic appreciation of the 
problems of international organization, subdivided into various chapters 
dealing with different aspects of the League of Nations and the United 
Nations, and a number of substantive problems, such as voting, administra- 
tion, collective security, and so on. 

The heart of the author is obviously committed to the cause of inter- 
national organization—as the title of the volume wold imply. This leads 
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inevitably to a certain bias in dealing with particular topics. On the other 
hand, the author exercises a good deal of discretion at other points—see the 
treatment of majority rule in Chapter 7. On the whole the balance swings 
definitely on the side of scientific objectivity. 

The main criticism which this reviewer would express in relation to this 
work refers to the neglect of the vast volume of international organization 
outside of the United Nations, There are dozens and scores of international 
institutions outside of that organization and the Organization of American 
States, not to mention the whole network of diplomacy, treaty-making, 
independent conferences and tribunals and so on. The problems of inter- 
national organization are not confined to the United Nations, to which at 
least one half of this volume is devoted. The United Nations will come 
to an end sooner or later. But the problem of international organization 
will go on forever. 

Pirman B. POTTER 


The United Nations. Ten Years’ Legal Progress. By Hans Kelsen and 
others. The Hague: Nederlandse Studentenvereniging voor Wereld- 
rechtsorde, 1956. pp. viii, 192. i 


This small but substantial volume, published by the Dutch United 
Nations Students Association, contains, under a somewhat misleading title, 
a collection of essays written on the occasion of the tenth anniversary of 
the United Nations. The international symposium includes: ‘‘General 
International Law and the Law of the United Nations’’ by H. Kelsen, 
U. S. A.; “Sovereignty and the United Nations (Domestic Jurisdiction) ’’ 
by U. Scheuner, Germany; ‘‘The Development and Codification of Inter- 
national Law’’ by R. Cordova, Mexico; ‘‘The United Nations 2nd the De- 
velopment of International Criminal Law” by B. V. A. Ré.ing, Nether- 
lands; ‘‘Funetion of the International Court of Justice in the Framework 
of the International Legal Order’’ by E. Hambro, Norway; ‘‘The United 
Nations and the Underdeveloped Areas’ by W. F. de Gaay Fortman, 
Netherlands; ‘‘La Question des Aborigénes aux Nations Unies” by F. van 
Langenhove, Belgium; ‘‘Statut Juridique des Fonctionnaires des Nations 
Unies’? by Suzanne Bastid, France; ‘‘Revision of the Charter” by J. 
Robinson, Israel. Limitations of space permit only the following comments: 

In his essay Professor Kelsen deals with the relationship between general 
international law and the law of the United Nations established by the 
Charter to which almost all, but not all, the states of the world are parties. 
He illustrates the problem by comparing the collective security system of 
the two legal orders and discusses in this connection Article 2, par. 6, of the 
Charter to which almost all, but not all, the states of the world are parties. 
member states act in accordance with the Principles of the Charter ‘‘so far 
as may be necessary for the maintenance of irternational peace and 
security.” He points out that the Charter is, in this respect, a treaty 
à la charge d’Etats tiers and that, in view of the ‘‘exceptions to the princi- 
ple restricting the binding force of a treaty to the contracting parties,” it 
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may be considered to be in conformity with general international law. 
Or, as Kelsen himself put it in his The Law of the United Nations (p. 109): 


In Article 2, paragraph 6, the Charter shows the tendency to be the 
law not only of the United Nations but also of the whole international 
community, that is to say, to be general, not only particular, interna- 
tional law. 
This opens wide perspectives and suggests again the importance of an ex- 
haustive study of the problem of autonomy and heteronomy in interna- 
tional law which remains yet to be written. 

The first Registrar of the International Court of Justice rightly starts 
his interesting essay on the function of the Court with a reference to Article 
38 of the Statute, which declares this function to be ‘‘to decide in ac- 
cordance with international law such disputes as are submitted to it.” 
Dr. Hambro rightly emphasizes the importance of the quasi-judicial ad- 
visory opinions of the Court and of the case law it builds up through its 
judgments and opinions (this despite Article 59 of the Statute). On the 
other hand, he seems to overstress the law-creating rôle of the Court, al- 
though he realizes the danger which such law-creation and development by 
the Court implies, as far as the recognition and extension by states of 
the Court’s jurisdiction are concerned. 

The timely and not so timely problem of Charter revision (as the recent 
postponement of a consideration of the question in the United Nations for 
another two years shows) is ably dealt with by Dr. Robinson. Te sketches 
the rôle of the United Nations in world politics and the metamorphosis 
which the organization and its Charter have undergone, outlines the review 
of the Charter in and outside the United Nations and discusses problems 
arising in connection with the convocation of a revision conference. As 
this reviewer has tried to show elsewhere, there is this paradox: The greater 
the disagreement between United Nations Members, the greater the need 
for Charter revision and the smaller its likelihood, and vice versa. Funda- 
mentally, revision is either unlikely or unnecessary. 

Sato ENGEL 


A Short History of the Far Hast. 3rd ed. By Kenneth Scott Latourette. 
New York: Macmillan Co., 1957. pp. xiv, 754. Index. 


Professor Latourette first studied ‘‘Far East” at Yale and later long 
taught ‘‘Far East” at that university. He first went to the Far East, to 
China, two years before the fall of the Manchus. He was there when in 
1911 the Republic of China was born. In the year in which World War 
I began he entered upon the career in which he has achieved distinction 
first as a pioneer and ultimately as a patriarch among American scholars 
concerned, whether as teachers or as writers or as both, with either or with 
both of two subjects, knowledge of the Far Hast and knowledge of Chris- 
tian Missions. 

After forty years of getting and giving, at home and abroad, in those 
fields, and with long experience in the classroom, if the pulpit, on lecture 
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platforms and as the author of many books, he produced in 1946 ‘‘A 
Short History of the Far East.’ Of this book he himself said: ‘‘The 
purpose . . . is to provide an introduction to the contemporary Far East.” 
He had in mind both ‘‘general readers’’ and ‘‘teachers and students who 
desire a text book,” and he wrote ‘‘primarily’’ for Americans. He be- 
lieved that ‘‘the American public will best be served by as objective and 
dispassionate a treatment as the author can achieve’’ and, further, that 
“the present ean be understood only through a knowledge of the past.’’ 
In 1951 came a second edition, and now, in 1957, a third. 

In this book Professor Latourette has dealt largely with history and 
politics; has featured not only China and Japan, the principal Asian coun- 
tries in the Far East, but also India, which competes with those two in the 
larger region, Eastern Asia; and has given attention to ‘‘the lesser lands’’ 
collectively and individually ; but he has dealt only incidentally and passim, 
though extensively, with the Czarist and Soviet operations in the Far East 
rather than expressly with the now important product of those operations, 
the Russian Far East. (The Soviet Union, by virtue of its possession and 
development of the huge area between Lake Baikal and the Pacific, has 
itself become a Far Eastern—as well as European—Power and thus is a 
fourth among the leading contenders in Eastern Asia for place and influ- 
ence in that vast region.) 

For the purposes of a ‘‘short history’’ and an ‘‘introduction’’ the author 
has done well by the lands and the developments which have been and are 
of most importance toward giving Americans a working perspective in 
regard to the Far East. Among other things—understanding as he does 
the part which has been played by Christianity in the evolution of West- 
ern culture, in the history of the Western expansion, and in the thinking 
and the way of living which prevail in the United States—he has not 
failed to give attention to the réle of Christian missionaries and the place, 
historical and actual, of the movement which they represent, in relations 
between the West and the lands and peoples of the Far East. Very useful 
‘as is,” the book would have even greater value, as this reviewer sees it, but 
for Professor Latourette’s conscientious commitment and adherence to the 
principle of ‘‘dispassionate treatment.’’ 

In this third edition the text has been revised to the extent of attention 
having been given to territorial changes and to refurbishing of the 
bibliographies and, most importantly, a chapter having been added ‘‘to 
bring the narrative down to date.” More attention might to advantage 
have been given to internal revision of some passages and down-to-dating 
of some of the chapters individually. It is regrettable that of its half- 
dozen simply and clearly-drawn maps two at least have been left sadly out 
of date. l 

Among adjectival features of special merit are the author’s reliance on 
his own text without an underpinning of footnotes and of sets of questions 
or topics for the feather-bedding of teachers and students; the brevity and 
selectivity displayed in the composition of the bibliographies; and the 
presence of a comprelfensively adequate index. 

STANLEY K. HORNBECK 
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United States-Persian Diplomatie Relations 1883-1921. By Abraham 
Yeselson. New Brunswick: Rutgers University Press, 1956. pp. xii, 
252, Iudex. 


This well-documented book deals with the United States’ diplomatie 
relations with Iran and will be of value to the serious student as well as 
the general reader. It is a competent book in the style of a doctoral thesis. 

Obviously the author’s aim has been a limited one, namely, the appraisal 
of the American aspect of United States relations with Iran during the 
period under consideration. The author has extensively examined the 
State Department files and has drawn heavily from consular letters, notes, 
despatches, and instructions. Somewhat undue emphasis upon the presen- 
tation of the contents of these documents and their essential substance is 
made at the expense of the study and evaluation of the problem. In fact, 
the work is basically a mosaic of phrases and quotations from the wealth 
of diplomatic correspondence which are presented in a systematic fashion 
together with explanations to make the work clear and more meaningful. 
Analytical consideration is thinly scattered here and there. Little attempt 
is made to integrate the pattern of the Iranian position and the pattern of 
British and Russian movements with American diplomacy in order to 
examine the difficult and much neglected political and psychological war- 
fare aspect of the subject. 

The author’s treatment leaves something further to be desired. The 
period under study is an important link in the chain of events that fol- 
lowed up to recent years. British influence began to decline during this 
period and the slow but inevitable course of American intervention in 
Iran increased. Therefore, a more concrete evaluation of the nature of 
the position of the United States in Iranian affairs and the implications 
thereof seems essential to the study. 

In the examination of United States-Persian diplomatic relations the 
author has made no use of the Persian material. Only excerpts of the 
Tranian documents which were contained in the American sources are pre- 
sented. The author has actually presented the American side of the 
relations with Iran and it is quite possible that some readers may get an 
incomplete impression in some instances. Moreover, there are traces of 
somewhat hasty judgment against Persians which may distract the serious 
student, and indeed the vindicatory tone of it is strong with no effort to 
examine the Persian views. This is no place to express judgment con- 
cerning the author’s handling of particular views and the above comment 
is distinctly a one-word reminder. 

Finally, among the books listed by the author there are some which are 
of little significance, while a number of serious and valuable sources are 
omitted. 

Despite these shortcomings the author has pursued the subject matter 
diligently, with competence and accuracy. The material is well integrated 
as a whole, and the book constitutes interesting reading. 


Crrus H. KHABIRI 
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Sterling Dollar Diplomacy. Anglo-American Collaboration in the Recon- 
struction of Multilateral Trade. By Richard N. Gardner. Oxford: 
Clarendon Press, 1956. pp. xxii, 423. Index. $6.75; 30s. 


As Mr. R. F. Harrod writes in his ‘‘Foreword,’’ this is a stimulating 
book on an important subject. As it is only marginally concerned with 
international law, a short notice may suffice for these pages; nor does this 
reviewer enjoy the double qualification of the author as an economist and 
a lawyer. 

It is, however, obvious that the most vital developments in international 
law in the postwar world have occurred in the sphere of international 
economic relations, and that the international lawyer cannot hope to under- 
stand such issues as the General Agreement on Tariff and Trade or the 
function of such institutions as the International Monetary Fund or the 
World Bank, without a study of the economie background. The main 
value of the book does not, however, lie in the skillful tracing of the eco- 
nomie issues, but in its study of ‘‘the making of international economic 
policy and the shaping of institutions to implement that policy. It places 
special emphasis on the interaction between official poliey and public opin- 
ion—particularly, on the difficult problem of explaining complex economic 
policies to a democratice electorate. .. . Perhaps it can best be described 
as ‘a study in international economic diplomacy.’ ’’ * 

The approach is a combination of the historical and the functional. 
The main issue of the book is the problem of multilateralism in the economic 
relations between Britain and the United States. At the same time, the 
story unfolds historically, from the war years to perhaps the severest 
erisis in the economic relations between the two countries in 1947. There 
the story unfortunately ends, although we may hope that Mr. Gardner 
will, at some time, take it up further. 

This is not the only instance in which the remarkable and perhaps 
unique experiment in close integrated economic collaboration between the 
two countries during the supreme emergency was followed by a sudden, 
tragic, relaxation and even antagonism in the postwar world. Most of 
this, as Mr. Gardner points out, was due to misunderstandings on both 
sides, not only by ill-informed publie opinion, but also by many of the 
politicians and statesmen immediately involved. For a few critical years, 
the United States believed in a return to normaley, to ordinary commercial 
dealings with a country that had, at the end of the second World War, 
nearly exhausted the economic reserves accumulated during centuries, and 

spent in two World Wars. The British felt that they had contributed 
more in the way of personal and economic sacrifices than the United States 
(which, particularly in the economic field, can hardly be denied). The 
Americans felt, as so often, that Britain was tending to use Uncle Sam’s 
naive goodheartedness. The tragic climax of these misunderstandings was 
the brief period of free convertibility of sterling, based on the Financial 
Agreement, followed by the severe economie crisis in Britain of 1947. 


* From the author’s Preface. 
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The greatest positive achievement of that whole period did not result 
from any direct Anglo-American negotiations, but from the Marshall Plan, 
from which Britain derived substantial benefits, but which was essentially 
aimed at the reconstruction of Western Europe. It remains nonetheless a 
shining landmark in the history of postwar economie diplomacy. For here 
the United States clearly understood the part which it had to play as the 
world’s leading producer and creditor, and as political and military leader 
of the Western world. Perhaps American policy was able to be less self- 
conscious in problems affecting Europe as a whole than in those affecting 
its relations with Great Britain, still often marred by historical reminis- 
cences and misunderstandings that occur so frequently between nations, 
as between people, that have much in common. 

The book is also valuable for the lucid description of the main personages 
at work in this critical period, notably Keynes and White, the two chief 
architects of what eventually became the International Monetary Fund. 

Perhaps the greatest single lesson to be learned from a study of this 
book for international economists, diplomats and lawyers, is the danger 
of making some abstract ideal or stock phrase such as ‘‘multilateralism’’ a 
guide to action, instead of studying an immensely complex problem of this 
kind against the context of national conditions, economic circumstances and 
political preparedness. The book ends with an account of the collapse of 
the proposed International Trade Organization (ITO), to which a subse- 
quent volume may have to add the similar collapse of the far more modest 
substitute, the Office for Trade Cooperation (OTC). Significantly, the 
greatest advance in multilateralism has not been achieved on a general 
international level, despite the by no means negligible achievements of 
GATT, but in the more closely knit community of ‘‘Little Europe,” where, 
essentially as a result of postwar political developments, the Coal and Steel 
Community is now certain to be followed by a common market and a 
European Atomic Energy Authority. 

W. FRIEDMANN 
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-—, February 14, 1957 (No. 7). Bulwark of Peace (pp. 4-7), I. Kurdyukov; Two 
Camps. Who Questions Their Existence, and Why (pp. 15-18), V. Zagladin. 

-——, February 21, 1957 (No. 8). Source of Strength (pp. 3-6), Observer; Atoms 
for Peace and Progress (pp. 11-12), V. Larin; The Common Market Plan (pp. 13-14), 
B. Yurin and V. Alexeyev; Common Market for Western Europe (pp. 14-16), E. 
Menzhinsky. 

—, February 28, 1957 (No. 9). Americans and the Eisenhower Doctrine (pp. 
4-6), Valentin Zorin; Korea’s Problems (pp. 11-13), N. Schmelyov. 

———, March 7, 1957 (No. 10). Lessons of History (pp. 1-2); North-European 
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11-15), E. Barga and P. Suslin. 

——, March 14, 1957 (No. 11). In the Pillory (pp. 1-2); Snags and Shoals in Bonn 
(pp. 3-6), V. Alexandrov; Report from the General Assembly (pp. 7-9), I. Orlov; 
International Relations and the Soviet Camp (pp. 10-13), Observer; U. S. Double 
Game (pp. 14-15), Y. Bochkaryov. 

, March 21, 1957 (No. 12). Europe: Cooperation or Division? (pp. 1-2); 
Dangerous Adventurism (pp. 5-7), Y. Viktorov; A Lesson Never to be Forgotten (pp. 
7-8), A. Grishin. 

——, April 4, 1957 (No. 14). Practical Coexistence (pp. 3-5), P. Vasilyev; Advo- 
cate for the Atom-Mongers (pp. 5-6), Y. Bochkaryov; Bermuda Monologue (pp. 15- 
17), L. Sedin. 

-—, April 11, 1957 (No. 15). Marking Time (pp. 1-2). 

——, April 18, 1957 (No. 16). The Lenin Peace Policy (pp. 3-6), Y. Arbatov; 
The Common Market and Wall Street’s Plans (pp. 18-19), V. Vsevolodov. 

, April 25, 1957 (No. 17). Atomic Task Forces (pp. 7-10), E. A. Boltin; 
Suez Crisis Retrospect (pp. 14-15), Observer; M. Georges-Picot’s Suez Mystification 
(pp. 16-17), V. Kollontai. 

——, May 1, 1957 (No, 18). Did They Get Any Wiser? (pp, 10-12), D. Zaslavsky; 

Rapallo—Then and Now (pp. 15-16), I. Koblyakov. e 
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——, May 9, 1957 (No. 19). Realistic Basis for Disarmament (pp. 1-2); The 
Jordan Events (pp. 10-12), Y. Bochkaryov. 

——, May 23, 1957 (No. 21). The Key to Peace (pp. 8-5), Observer; Nato at Bonn 
(pp. 10-12), I. Yermashov. 

» May 30, 1957 (No. 22). Wanted: Action on Disarmament (pp. 1-2); ‘‘De- 
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, June 6, 1957 (No. 23). Global Strategists Discomfited (pp. 3-5), Observer; 
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16-17), G. Ardayev. 
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Armaments (pp. 7-9), E. Boltin; Red Cross Negotiations (p. 21). 
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, July 4, 1957 (No. 27). -Forty Years of Anglo-Soviet Relations (pp. 7-10), 
W. P. Coates; Self-Exposure (pp. 10-11), Observer; The Dulles Philosophy of Di- 
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and Non-Participation in Alliances (p. 8), Östen Undén; Euratom Facts (pp. 9- 
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——, July 18, 1957 (No. 29). A Policy Dictated by Concern for Peace (pp. 3-4), 
Observer; ‘‘War is No Solution’’ (pp. 7-8), Bruno Kheisky; The Commonwealth 
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——, July 25, 1957 (No. 30). International Cooperation (pp. 1-2). 
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Primakov; After McCarthy (pp. 13-15), ©. Belfrage. 

——, August 8, 1957 (No. 32). The Sixth Great Power (pp. 14-15), A. Dyakov; 
Australia’s New Orientation (pp. 17-18), I. Lebedev; The Scientist and the Atomic 
Weapon (pp. 18-19), A. V. Topchiev. 

, August 15, 1957 (No. 33). Reunion Through Confederation (pp. 3-6), V. 
Mamontov; Have They a Disarmament Program? (pp. 18-15), G. Zadorozhny; The 
Kastner Murder Case (pp. 19-21), A. Ivanenko. 

New York University Law Revizw, June, 1957 (Vol. 32, No. 6). Nationalization 
of Foreign Property Interests, Particularly Those Subject to Agreements with the State 
(pp. 1122-1136), Cecil J. Olmstead. 

ÖSTERREICHISCHE ZEITSCHRIFT FÜR ÖFFENTLICHES Recut, April, 1957 (Vol. 8, No. 
1). Platon und die Naturrechtslehre (pp. 1-43), Hans Kelsen; Field Law and Law 
Field (pp. 44-81), Barna Horvath; Probleme der Anerkennung ausländischer Devi- 
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OSTEUROPA-RECHT, June, 1957 (Vol. 3, No. 1). Der Oktoberumbruch und die jüngste 
Rechtsentwicklung in Polen (pp. 1-7), Curt Poralla; Die Nationaliserung in Osteuropa 
(pp. 8-17), Konstantin Katzarov; Arbeitsschutz in der UdSSR (pp. 18-27), Hans 
Niedermeier. 

POLÍTICA INTERNACIONAL, March, 1957 (No. 30). Historia y lección de quince dias 
de máxima tension mundial: Aplicación de la reciente doctrina pontificia al caso de 
Hungria (pp. 29-44), Luis García Arias; El inútil litigio del Canal de Suez (pp. 45-70), 
Pedro Gómez Aparicio; Suez de Egipto y para todos (pp. 71-83), Fernando de Lasala 
Samper; El nomadismo y los acontecimientos norteafricanos (pp. 85-96), Enrique 
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(pp. 99-105), Emilio Beladiez; La lucha en el Yemen (pp. 129-133), Miguel Cuartero; 
Valoración estratégica del Golfo de Akaba (pp. 135-137), Enrique Manera; Una ojeada 
sobre el desarrollo industrial Chino (pp. 139-146), Leandro Rubio Garcia; El problema 
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, May, 1957 (No. 31). La Negociación de los Tratados del Mercado Comui y 
Euratom (pp. 9-23), Pedro Temboury de la Muela; El Mercado Comin Europeo (pp. 
25-54), Manuel Fuentes Irurozqui; Attencion al ‘‘Mercado’’ de la Europa Oricatat: 
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Mercantil (pp. 93-105), Carlos Jesus Alvarez Romero. 

REVISTA DE LA FACULTAD DE DERECHO (UNIVERSIDAD DE OVIEDO), June, 1956 (Vol. 4, 
No. 77). La Técnica del riesgo caleulado en el mundo internacional posbélico (pp. 153- 
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SUDETEN, BULLETIN, July/August, 1957 (Vol. 5, Nos. 7-8). Communist Defection 
and Expellee Claims (p. 73), Rudolf Lodgman von Auen; Refugees—A European Asset 
(pp. 78-79), Walter Stain; Sudetens Reafirm Claim to Homeland (pp. 79-82), Sue 
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UKRAINIAN Review, Summer, 1957 (Vol. 4, No. 2). National Revolutions (pp. 3- 
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Ukraine (pp. 70-72), V. B. 
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in the English Courts (pp. 568-612), Marcus Lefébure; Entscheidungen nationaler 
Gerichte in vélkerrechtlichen Fragen: Englische Rechtsprechung 19538-1955 (pp. 613- 
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(pp. 643-654), Eckhart Thomas; Fragen des öffentlichen Rechts in der amerikanischen 
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ZEITSCHRIFT FUR LUFTRECHT, July, 1957 (Vol. 6, No. 3). Der Bericht des Unteraus- 
schusses des Rechtsausschusses der ICAO über die Bestrafung der an Bord von Luft- 
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OFFICIAL DOCUMENTS 


BELGIUM—FRANCE—GERMAN FEDERAL REPUBLIC— 
ITALY—LUXEMBOURG—NETHERLANDS 


TREATY ESTABLISHING THE EUROPEAN ECONOMIC 
COMMUNITY * 


Signed at Rome March 25, 1957. 


Tis Majesty Tur Kine or THE BELGIANS, THE PRESIDENT OF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE GERMAN FEDERAL REPUBLIC, THE PRESI- 
DENT OF THE ITALIAN REPUBLIC, Her RoYaAL HIGHNESS THE GRAND DUCHESS 
OF LUXEMBOURG, Her MAJESTY THE QUEEN OF THE NETHERLANDS, 


ReEsouvep to establish the foundations of an ever closer union among the 
European peoples, 


DETERMINED to ensure the economie and social progress of their countries 
by common action in abolishing the barriers which divide Europe, 


ASSIGNING to their efforts the main purpose of constantly improving the 
living and working conditions of their peoples, 


REALISING that the removal of existing obstacles calls for concerted ac- 
tion in order to guarantee stable conditions of expansion, balanced trade 
and fair competition, 


Anxious to strengthen the unity of their economies and ensure their har- 
monious development by reducing differences between the various regions 
and the backwardness of the less-favoured, 


Desrrous of contributing by means of a common commercial policy to the 
gradual removal of restrictions on international trade, 


Purposine to confirm the ties which unite Europe and overseas countries 
and territories, and wishing to ensure their increasing prosperity in ac- 
cordance with the principles of the United Nations Charter, 


RESOLVED to strengthen the safeguard of liberty and peace by building 
up this combination of resources, and calling upon the other peoples of 
Europe who share their ideal to join in their efforts, 


Have Decipep to set up a European Economie Community and to this 
end have designated as their Plenipotentiaries: 


* Provisional English text. Since going to press a definite English text has been 
issued by the Secretariat of the Interim Committee for the Common Market and 
Euratom, Brussels. The treaty has been ratified by the governments of France, the 
Federal Republie of Germany, and Jtaly. = 
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His MAJESTY THE KING OF THE BELGIANS: 
M. Paul-Henri Spaak, Minister for Foreign Affairs; 
Baron J. Ch. Swoy et d’Oppurrs, Secretary-General of the Ministry of 
Economie Affairs, Leader of the Belgian delegation to the Intergovern- 
mental Conference; 


THE PRESIDENT or THE FRENCH REPUBLIC: 


M. Christian Pineau, Minister for Foreign Affairs; 
M. Maurice Faure, Parliamentary Under-Secretary in the Ministry of 
Foreign Affairs; 


THE PRESIDENT OF THE GERMAN FEDERAL REPUBLIC: 


Dr. Konrad ADENAUER, Federal Chancellor; 
Professor Dr. Walter HALLSTEIN, permanent Under-Secretary in the Min- 
istry of Foreign Affairs; 


THE PRESENT OF THE ITALIAN REPUBLIC: 


M. Antonio Seran, President of the Council of Ministers; 
Professor Gaetano Martino, Minister for Foreign Affairs; 


Her Roya Highness THE GRAND DUCHESS or LUXEMBOURG: 
M. Joseph Becs, Minister of State, Minister for Foreign Affairs; 
M. Lambert Scuaus, Ambassador, Leader of the Luxembourg delegation 
to the Intergovernmental Conference; 


Her MAJESTY THE QUEEN OF THE NETHERLANDS: 


M. Joseph Luns, Minister for Foreign Affairs; 
M. J. Liytuorst-Homan, Head of the Netherlands delegation to the 
Intergovernmental Conference; 


who, having exchanged their full powers, found in good and due form, 
have agreed on the following provisions: 


PART ONE. PRINCIPLES 
ARTICLE 1 


By the present Treaty, the High Contracting Parties establish among 
themselves a European Economie Community. 


ARTICLE 2 


The Community’s mission shall be, by establishing a common market and 
gradually removing differences between the economic policies of Member 
States, to promote throughout the Community the harmonious development 
of economic activities, continuous and balanced expansion, increased sta- 
bility, a more rapid improvement in the standard of living and closer re- 
lations between its Member States. . 
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ARTICLE 3 


With the objects set out in the preceding Article the Community’s action 
shall include, on the conditions and at the rates provided for in the present 
Treaty: 


(a) the removal of customs duties, as between Member States, and of 
quantitative restrictions on the importation and exportation of goods as 
well as of all other measures with equivalent effect, 

(b) the establishment of a common customs tariff and a common com- 
mercial policy towards States outside the Community, 

(ce) the abolition, as between Member States, of obstacles to the free 
movement of persons, services and capital, 

(d) the inauguration of a common agricultural policy, 

(e) the inauguration of a common transport policy, 

(£) the establishment of a system ensuring that competition shall not be 
hampered in the common market, 

(g) the adoption of procedures to enable the economie policies of Mem- 
ber States to be co-ordinated and to remedy disequilibria in their balances 
of payments, 

(h) the removal of differences in national laws so far as is necessary for 
the operation of the common market, 

(i) the creation of a European Social Fund in order to enhance possi- 
bilities of employment for workers and contribute to the raising of their 
standard of living, 

(j) the establishment of a European Investment Bank to facilitate eco- 
nomic expansion of the Community by creating fresh resources, 

(k) the association of overseas countries and territories with the Com- 
munity with a view to increasing trade and to pursuing in common efforts 
towards economic and social development. 


ARTICLE 4 


1. Responsibility for carrying out the tasks entrusted to the Community 
shall be vested in 
—an Assembly 
—~a Council 
—a Commission 
—a Court of Justice. 
Each of these institutions shall act within the limits of the powers conferred 
upon it by the present Treaty. 
2, The Council and the Commission shall be assisted by an Economie and 
Social Committee exercising advisory functions. 


ARTICLE 5 


Member States shall take all appropriate general or special measures to 
ensure the fulfilment of the obligations resulting from the present Treaty 
or from the decisions of the institutions of the Community, and shall 
facilitate the accomplishment of its mission. ¢ 
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They shall refrain from all measures likely to jeopardise achievement 
of the aims of the present Treaty. 


ARTICLE 6 


1. Member States, acting in close collaboration with the institutions of 
the Community, shall co-ordinate their respective economic policies so 
far as is necessary to achieve the aims of the present Treaty. 

2. The institutions of the Community shall be careful not to endanger 
the internal and external financial stability of Member States. 


ARTICLE 7 


Within the field of application of the present Treaty and without prej- 
udice to the special provisions included therein, all discrimination on the 
grounds of nationality shall be prohibited. 

On the proposal of the Commission and after consulting the Assembly, 
the Council may, by the prescribed majority, lay down regulations prohibit- 
ing such discrimination. 


ARTICLE 8 


1. The common market shall be gradually established over a transitional 
period of 12 years. 

The transitional period shall be divided into three stages of four years 
each, which may be altered on the conditions set out hereunder. 

2. To each stage there shall be assigned a co-ordinated group of activi- 
ties which must be undertaken and pursued concurrently. 

3. Passage from the first to the second stage shall be conditional upon 
establishment of the fact that the main aims specifically laid down in the 
present Treaty for the first stage have been effectively achieved, and that, 
subject to the exceptions and procedures provided for in this Treaty, com- 
mitments have been met. 

This fact shall be established at the end of the fourth year by the Coun- 
cil voting unanimously on a report by the Commission. However, a 
Member State may not prevent a unanimous decision by availing itself 
of its failure to fulfil its own obligations. In the absence of a unanimous 
decision the first stage shall automatically be extended for one year. 

At the end of the fifth year, the Council shall establish the aforesaid 
fact under the same conditions. In the absence of a unanimous decision, 
the first stage shall be automatically extended for a further year. 

At the end of the sixth year, the Council shall establish the aforesaid 
fact by a prescribed majority vote on a report by the Commission. 

4. Within one month as from this last vote, each Member State which 
voted with the minority or, if the requisite majority was not obtained, 
any Member State shall be entitled to ask the Council.to appoint an Arbi- 
tration Board whose decision shall bind all Member States and the insti- 
tutions of the Community. The Arbitration Board shall consist of three 
members appointed by a unanimous vote of the Council taken on a pro- 
posal by the Commission.” ‘ 
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If the Council has not appointed the members of the Arbitration Board 
within one month of being asked to do so, they shall be appointed by the 
Court of Justice within a further period of one month. 

The Arbitration Board shall appoint its own President. 

It shall give its award within six months of the date of the vote by the 
Council referred to in the last sub-paragraph of paragraph 3. 

5. The second and third stages may not be extended or curtailed excepi 
by unanimous decision of the Council taken on a proposal by the Commis 
sion. 

6. The provisions of the foregoing paragraphs shall not have as their 
result any extension of the transitional period beyond a total duration o” 
fifteen years from the date of the entry into force of the present Treaty. 

7. Subject to the exceptions or derogations provided for in the presen, 
Treaty, the expiration of the transitional period shall mark the final date 
for the entry into force of the whole body of regulations provided for, 
and for the completion of all the operations entailed by the establishment 
of the common market. 


PART TWO. BASES OF THE COMMUNITY 
CHAPTER I 
Free Movement of Goods 


ARTICLE 9 


1. The Community is based upon a customs union covering the exchange 
of all goods and comprising both the abolition, as between Member States, of 
customs duties on imports and exports and all taxes with equivalent ef- 
fect, and also the adoption of a common customs tariff in their relatiors 
with outside countries. 

2. The provisions of Section 1, Sub-seetion 1 and of Section 2 of the 
present Chapter shall apply to products originating in Member States 
and to those coming from outside countries which are freely available in 
Member States. 


ARTICLE 10 


1. Products freely available in a Member State shall be understood io 
mean products coming from an outside country, in respect of which the 
necessary import formalities have been carried out and the customs duties 
or equivalent taxes have been collected in the Member State in questio, 
and in respect of which a total or partial drawback on such duties or taxes 
has not been granted. 

2. Before the end of the first year following the entry into force of the 
present Treaty, the Commission shall decide upon the measures required 
to ensure the administrative co-operation necessary to the application of 
paragraph 2 of Article 9, taking due account of the need for reducing to 
the minimum the formalities imposed on trade. 

Before the end of the first year following the entry into force of the 
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present Treaty, the Commission shall decide upon the provisions applicable, 
in trade between Member States, to goods originating in one of them the 
manufacture of which has involved the use of products on which the eus- 
toms duties or equivalent taxes chargeable on them in the exporting Member 
State have not been levied or in respect of which a total or partial draw- 
back on such duties or taxes has not been granted. 

When adopting such provisions, the Commission shall take account of 
the regulations laid down for the abolition of customs duties within the 
Community and for the progressive application of a common customs 
tariff, 


ARTICLE 11 


The Member States shall take all appropriate measures to enable their 
Governments to fulfil, within the prescribed time-limits, the obligations 
with regard to customs duties which are incumbent on them under the 
terms of the present Treaty. 


SECTION 1--THE CUSTOMS UNION 


SUB-SECTION 1: The abolition of customs duties as between Member States 


ARTICLE 12 


Member States shall refrain from introducing, as between themselves, 
any new customs duties or equivalent taxes on import or exports, and from 
raising the level of those they impose in their commercial relations with 
each other. 


ARTICLE 13 


1, Customs duties on imports applied between Member States shall be 
progressively abolished by them, during the transitional period, under the 
conditions provided for in Articles 14 and 15. 

2. Taxes of equivalent effect to customs duties on imports applied be- 
tween Member States shall be progressively abolished by them during the 
transitional period. The Commission shall issue directives as to the rate 
at which this abolition shall be effected. It shall take as a basis the rules 
contained in paragraphs 2 and 3 of Article 14 and also the directives is- 
sued by the Council in application of the said paragraph 2. 


ARTICLE 14 


1. In the case of each product, the basic duty to which the successive 
reductions shall apply shall be the duty applicable on 1 January 1957. 
2. The timing of the reductions shall be fixed as follows: 

(a) during the first stage, the first reduction shall be made one year 
after the entry into force of the present Treaty; the second shall be made 
eighteen months later; the third, at the end of the fourth year following 
the entry into force of theepresent Treaty ; 
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(b) during the second stage, a reduction shall be made eighteen months 
after the beginning of this stage; a second reduction, eighteen months after 
the preceding one; a third, one year later; 

(c) the remaining reductions shall be carried out during the third 
stage; the Council, voting with the prescribed majority on a proposal by 
the Commission, shall issue directives fixing the timing of such reductions 

3. At the time of the first reduction, Member States shall, for each prod. 
uct, apply as between themselves a duty equal to the basic duty reduced 
by 10%. 

At the time of each subsequent reduction, each Member State shall re 
duce the total of the duties levied by it in such a way as to reduce its tota’ 
receipts from customs duties as defined in paragraph 4 below by 10%, it 
being understood that the reduction in the case of each product shall be 
equal to at least 5% of the basic duty. ` 

Nevertheless, in the case of products on which there would still remain « 
duty of more than 30%, each reduction shall be equal to at least 10% 
of the basic duty. 

4, The total customs receipts of each Member State, referred to in para- 
graph 3 above, shall be calculated by multiplying the value of its imports 
from other Member States during the year 1956 by the basie duties. 

5. Any special problems raised by the application of the foregoing para- 
graphs shall be settled by directives issued by the Council and voted by 
the prescribed majority on a proposal by the Commission. 

6. Member States shall report to the Commission on the method by 
which the foregoing regulations for the reduction of duties is appliec'. 
They shall endeavour to ensure that, in the case of each product, the re- 
duction of duty shall amount to the following 

—by the end of the first stage: at least 25% of the basie duty; 

—by the end of the second stage: at least 50% of the basic duty. 

If the Commission finds that there is a risk of the objectives laid down 
in Article 13 and the percentages fixed in the present paragraph proving 
impossible to achieve, it shall make any necessary recommendations to the 
Member States. 

7. The provisions of the present Article may be amended by the Council, 
by a unanimous vote on a proposal of the Commission and after consult- 
ing the Assembly. 

Artic 15 


1. Independently of the provisions of Article 14, any Member State may. 
during the transitional period, suspend in whole or in part the collection 
of the duties levied by it on products imported from other Member States. 
It shall inform the other Member States and the Commission thereof. 

2. Member States declare their readiness to reduce their customs duties 
vis-a-vis other Member States more rapidly than is provided for in Article 
14, should their general economic situation and the situation of the sector 
concerned so permit. 

The Commission shall make recommendations to this end to the Member 


States concerned. : 
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ARTICLE 16 


Member States shall abolish as between themselves, not later than at the 
end of the first stage, customs duties on exports and taxes having an 
equivalent effect. 


ARTICLE 17 


1. The provisions contained in Articles 9 to 15, paragraph 1, inclusive 
shall apply to customs duties of a fiscal character. Nevertheless, such 
duties shall not be taken into consideration for purposes of calculating 
either total customs receipts or the reduction in total duties referred to 
in paragraphs 3 and 4 of Article 14. 

At each stage of reduction such duties shall be lowered by at least 10% 
of the basic duty. Member States may reduce them more rapidly than is 
provided for in Article 14. 

2. Member States shall inform the Commission, before the end of the 
first year from the entry into force of the present Treaty, of the customs 
duties of a fiscal character levied by them. 

3. Member States shall retain the right to substitute for these duties an 
internal tax, in accordance with the provisions of Article 95. 

4, If the Commission should find that serious difficulties exist in a 
Member State in the way of such substitution, it shall authorise such State 
to retain the duty in question on condition that it be abolished within at 
latest six years of the entry into force of the present Treaty. Authorisa- 
tion for such retention must be requested before the end of the first year 
following the entry into force of the present Treaty. 


SUB-SECTION 2: Establishment of a Common Customs Tariff 
ARTICLE 18 


Member States declare their willingness to contribute towards the de- 
velopment of international commerce and the reduction of impediments to 
trade by concluding agreements which, on a basis of reciprocity and mu- 
tual advantage, aim at reducing customs duties below the general level 
that they might claim to enforce as a result of the establishment between 
themselves of a customs union. 


ARTICLE 19 


1. Under the conditions and within the limits laid down below, the duties 
applied under the common customs tariff shall be fixed at the level of the 
arithmetical average of the duties levied in the four customs areas covered 
by the Community. 

2. The duties taken into account for calculating this average shall be 
those levied by Member States on 1 January 1957. 

Nevertheless, in the case of the Italian tariff, the duty applied shall be 
understood as being that levied before the temporary 10% reduction. 
Furthermore, in the case of items in this tariff where the duty charged is 
fixed by a convention, this duty shall be substituted for the duty thus 
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defined, provided always that it does not exceed the latter by more than 
10%. If the duty fixed by the convention is more than 10% higher than 
the duty thus defined which is applied, the latter, increased by 10%, shall 
be taken into account for calculating the arithmetical average. 

With regard to the tariff headings contained in List A, the duties shown 
in that List shall be substituted for the duties applied for the purpose of 
calculating the arithmetical average. 

3. The duties applied under the common customs tariff shall not exceed: 

(a) 3% in the case of products coming under the tariff headings men- 
tioned in List B; 

(b) 10% in the case of products coming under the tariff headings 
mentioned in List C; 

(e) 15% in the case of products coming under the tariff headings 
mentioned in List D; 

(d) 25% in the case of products coming under the tariff headings 
mentioned in List E; if under the tariff of the Benelux countries a duty 
of not more than 3% is levied on these products, such duty shall be raised 
to 12% for the purpose of calculating the arithmetical average. 

4, The duties to be levied on products mentioned in List F shall be 
those laid down in that List. 

5. The Lists of tariff headings referred to in the present Article and in 
Article 20 shall form Annex I to the present Treaty. 


ARTICLE 20 


The duties to be levied on products in List G shall be settled by negotia- 
tion between Member States. Each Member State may add further prod- 
uets to this list up to 2% of the total value of its imports from outside 
countries during the year 1956. 

The Commission shall do everything possible to ensure that such negotia- 
tions are undertaken before the end of the second year following the 
entry into force of the present Treaty and concluded before the end of 
the first stage. 

If it proves impossible, in the case of certain products, to reach agreement 
within these time-limits, the Council, on the proposal of the Commission 
and by unanimous vote up to the end of the second stage, and subsequently 
by the prescribed majority, shall fix the duties to be applied under the com- 
mon customs tariff. 


ARTICLE 21 


1. Any technical difficulties which may arise in the application of 
Articles 19 and 20 shall be settled, within two years of the entry into force 
of the present Treaty, by directives issued by the Council, voting with the 
prescribed majority, on a proposal by the Commission. 

2. Before the end of the first stage or at latest at the time when the 
duties are fixed, the Council, voting with the prescribed majority, shall 
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decide what adjustments are necessary to ensure the internal harmony of 
the common customs tariff following the application of the rules laid down 
in Articles 19 and 20, due regard being had, in particular, to the degree 
of processing undergone by the various goods to which the common tariff 
applies. 


ARTICLE 22 


Within the two years following the entry into force of the present Treaty, 
the Commission shall decide to what extent the customs duties of a fiscal 
character mentioned in paragraph 2 of Article 17 shall be taken into ac- 
count for calculating the arithmetical average referred to in paragraph 
1 of Article 19. The Commission shall take due account of the protective 
character such duties may possess. 

Within a period of not more than six months after this decision, any 
Member State may request that the procedure provided for in Article 
20 shall be adopted with respect to the product in question, notwithstand- 
ing the limit prescribed in that Article, which shall not be invoked in this 
case. 


ARTICLE 23 


1. For the purpose of the progressive establishment of the commion cus- 
toms tariff, Member States shall amend the tariffs they apply to outside 
countries, in the ways shown hereunder: 

(a) in the case of tariff groups on which the duties effectively levied 
on 1 January 1957 do not differ by more than 15% in either direction 
from the duties applicable under the common customs tariff, the latter 
duties shall be applied at the end of the fourth year following the entry 
into force of the present Treaty ; 

(b) in the case of other tariff headings each Member State shall, from 
the same date, apply a duty by which the difference between the duty ef- 
fectively levied on 1 January 1957 and that of the common customs tariff 
is reduced by 30%; 

(c) at the end of the second stage this difference shall again be reduced 
by 30% ; 

(d) in the ease of tariff headings for which the duties under the com- 
mon customs tariff are not known at the end of the first stage, each Mem- 
ber State shall, within the six months following the Council decision taken 
in accordance with the provisions of Article 20, apply such duties as shall 
result from the application of the rules contained in the present paragraph. 

2. Any Member State which has been granted the authorisation pro- 
vided for in paragraph 4 of Article 17 shall be exempted from applying 
the foregoing provisions with regard to the tariff headings covered by the 
authorisation so long as the latter remains valid. When such authorisa- 
tion expires, the Member State in question shall levy such duty as shall re- 
sult from the application of the rules contained in the preceding paragraph. 

3. The common customs tariff shall be applied in its entirety by, at 
latest, the end of the transitional period. 
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ARTICLE 24 


For the purpose of bringing their duties into line with the common 
customs tariff, Member States shall remain free to amend their customs 
duties more rapidly than is provided for in Article 23. 


ARTICLE 25 


1. If the Commission finds that certain products in List B, C or D are not 
being produced in the Member States in sufficient quantities to meet the 
needs of one of them, and that a substantial proportion of these needs is 
traditionally covered by imports from an outside country, the Council, 
voting with the prescribed majority, on a proposal of the Commission, 
shall grant to the Member States concerned tariff quotas at a reduced 
rate of duty, or duty free. 

Such quotas may not exceed the limits beyond which there might be a 
danger of activities being transferred to the detriment of other Member 
States. 

2. In respect of the products in List E, and those in List G for which the 
level of duty shall have been fixed in accordance with the procedure pro- 
vided for in the third paragraph of Article 20, the Commission shall, at 
the request of any Member State concerned, grant such State tariff quotas 
at a reduced rate of duty or duty free, in cases where a change in sources 
of supply or a shortage of supplies within the Community might injuriously 
affect the processing industries of the Member State concerned. 

Such quotas may not exceed the limits beyond which there might be a 
danger of activities being transferred to the detriment of other Member 
States. 

3. In respect of the products listed in Annex II to the present Treaty,” 
the Commission may authorise any Member State to suspend, in whole or 
in part, the collection of the duties applicable or may grant to such Member 
State tariff quotas at a reduced rate of duty or duty free, provided always 
that no serious disturbance to the market in the products concerned can 
result thereby. 

4, The Commission shall keep under periodical review any quotas granted 
in virtue of the present Article. 


ARTICLE 26 


The Commission may authorise any Member State faced by special dif- 
ficulties to deter the reducing or the raising, in accordance with the pro- 
visions of Article 23, of duties under certain heads of its tariff. 

Such authorisation may be granted only for a limited period and only 
for a group of tariff headings which together do not represent more than 
5% by value of the total imports of the State in question from outside 
countries during the latest year for which statistics are available. 
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ARTICLE 27 


Before the end of the first stage, Member States shall, so far as may be 
necessary, take steps to align their laws, regulations and administrative 
provisions in regard to customs matters. The Commission shall to this end 
make all appropriate recommendations to Member States. 


ARTICLE 28 


All autonomous alterations or suspensions of duties of the common 
customs tariff shall be decided on by the unanimous vote of the Council. 
Nevertheless, after the end of the transitional period, the Council, voting 
with the prescribed majority, on a proposal by the Commission, may decide 
on alterations or suspensions not exceeding 20% of the rate of any duty, 
for a maximum period of six months. Such alterations may not be main- 
tained in foree, under the same conditions, except for a second period of 
six months. 


ARTICLE 29 


In carrying out the tasks entrusted to it under the present Sub-section, 
the Commission shall have regard to: 

(a) the need for promoting trade between the Member States and out- 
side countries ; 

(b) the development of competitive conditions within the Community, 
to the extent to which such development will result in increasing the com- 
petitive power of firms; 

(c) the Community’s requirements in the matter of raw materials and 
semifinished products, whilst ensuring that competitive conditions between 
Member States with regard to finished products are not interfered with; 

(d) the need for avoiding serious disturbances in the economic life of 
Member States and for ensuring the rational development of production 
and the expansion of consumption within the Community. 


SECTION 2--THE ABOLITION OF QUANTITATIVE RESTRICTIONS BETWEEN 
MEMBER STATES 


ARTICLE 30 


Quantitative restrictions on imports and all measures having an equiva- 
lent effect shall be prohibited between Member States, without prejudice 
to the following provisions. 


ARTICLE 31 


Member States shall refrain from introducing as between themselves any 
new quantitative restrictions or measures having an equivalent effect. 
Nevertheless, this obligation shall apply only to the level of liberalisation 
attained in application of the decisions of the Council of the Organisation 
for European Economie Co-operation of 14 January 1955. Member States 
shall communicate to the, Commission, not later than six months after the 
e 
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entry into force of the present Treaty, the lists of the products they have 
freed in application of these decisions. The lists thus communicated shall 
be consolidated between Member States. 


ARTICLE 32 


In their trade with each other, Member States shall refrain from increas- 
ing the restrictive effects of quotas or other measures having equivalent ef- 
fect in existence at the date of the entry into force of the present Treaty. 

Such quotas shall be abolished by, at latest, the end of the transitional 
period. During this period, they shall be progressively abolished under 
the conditions specified hereunder. 


ARTICLE 33 ` 


1. One year after the entry into force of the present Treaty, each of the 
Member States shall convert any bilateral quotas granted to other Member 
States into global quotas open, without diserimination, to all other Member 
States. 

On the same date, Member States shall enlarge the whole of the global 
quotas thus established so as to attain an increase of at least 20% in their 
total value, compared with the preceding year. Nevertheless, each global 
quota for each product shall be increased by at least 10% each year. 

The quotas shall be increased each year in accordance with the same 
rules and in the same proportions, by comparison with the preceding year. 

The fourth increase shall take place at the end of the fourth year as 
from the entry into force of the present Treaty; the fifth increase shall 
take place one year after the beginning of the second stage. 

2. In the case of a product which has not been freed, if the global quota 
does not amount to 3% of the national output of the State concerned, a 
quota equal to at least 3% of such output shall be established within, at 
latest, one year from the entry into force of the present Treaty. After the 
second year, this quota shall be raised to 4% and after the third year to 
5%. Thereafter, the Member State concerned shall increase the quota by 
at least 15% each year. 

If there is no national output, the Commission shall fix an appropriate 
quota by way of decision. 

3. By the end of the tenth year, each quota must be equal to at least 209% 
of the national output. 

4, If the Commission finds, by decision, that during two successive years 
the imports of any product have been below the level of the quota opened, 
such global quota may not be taken into consideration for the purpose of 
calculating the total value of the global quotas. In such case, the Member 
State shall abolish the quota for the product in question. 

5. In the ease of quotas representing more than 20% of the national out- 
put of the product in question, the Council, voting with the preseribed ma- 
jority on a proposal by the Commission, may reduce the minimum figure 
of 10% laid down in paragraph 1 above. Neverfheless, such an alteration 

Ld 
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shall not affect the obligation to increase the total value of global quotas 
by 20% each year. 

6. Member States which have gone beyond the obligations imposed on 
them in respect of the level of liberalisation attained in implementation of 
the decisions of the Council of the Organisation for European Economic 
Co-operation of 14 January 1955, shall have the right to take into account 
the amount of imports freed by autonomous measures when calculating the 
annual total of 20% provided for in paragraph 1 above. Such calculation 
shall be submitted for the prior approval of the Commission. 

7. The Commission shall issue directives laying down the procedure and 
the rate according to which Member States shall abolish between themselves 
any measures with effects equivalent to those of quotas, in existence on the 
date of the entry into force of-the present Treaty. 

8. If the Commission finds that the application of the provisions of the 
present Article and, in particular, of the provisions concerning percentages, 
does not ensure the progressive abolition of quotas as provided for in the 
second paragraph of Article 32, the Council, on the proposal of the Com- 
mission and by a unanimous vote during the first stage, and subsequently 
with the prescribed majority, may amend the procedure referred to in the 
present Article and, in particular, may raise the percentages fixed. 


ARTICLE 34 


1. Quantitative restrictions on exports and any measures having equiva- 
lent effect shall be prohibited between Member States. 

2. Member States shall abolish, not later than at the end of the first 
stage, all quantitative restrictions on exports and all measures having an 
equivalent effect in existence at the time of the entry into force of the 
present Treaty. 


ARTICLE 35 


Member States declare their readiness to abolish, vis-a-vis other Member 
States, their quantitative restrictions on imports and exports more rapidly 
than is provided for in the preceding Articles, should their general eco- 
nomie situation and the situation of the sector concerned so permit. 

The Commission shall make recommendations to this end to the Member 
States concerned. 


ARTICLE 36 


The provisions of Articles 30 to 34 inclusive shall not debar prohibitions 
or restrictions in respect of imports, exports or transit when these are jus- 
tified on grounds of public morality, public order or public security, the 
protection of the health or life of individuals or animals or the preservation 
of plant life, the protection of national possessions of artistic, historical or 
archeological value or the protection of industrial or commercial property. 
Nevertheless such prohibitions or restrictions must not constitute either a 
means of arbitrary discrimination, or a disguised restriction on trade be- 
tween Member States. 
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ARTICLE 37 


1. Member States shall progressively adjust any national monopolies of 
a commercial character in such a way as to ensure the disappearance, at the 
end of the transitional period, of all discrimination between the nationals 
of Member States in respect of conditions of supply or sale. 

The provisions of the present Article shall apply to any body by means 
of which a Member State shall, de jure or de facto, either directly or in- 
directly, control, direct or appreciably influence imports or exports between 
Member States. These provisions shall apply also to delegated State 
monopolies. 

2. Member States shall refrain from any new measures that are contrary 
to the principles laid down in paragraph 1 above, or that may limit the 
scope of the Articles relating to the abolition of customs duties and quan- 
titative restrictions between Member States. 

3. The rate at which the measures provided for in paragraph 1 above 
shall be taken shall be adapted to the rate at which quantitative restric- 
tions on the same products are abolished in accordance with the provisions 
of Articles 30 to 34 inclusive. 

In cases where a product is the subject of a national monopoly of a 
commercial character only in one or certain of the Member States, the 
Commission may authorise the application by other Member States of 
measures of protection for so long as the adaptation provided for in para- 
graph 1 above has not taken place, the conditions and methods of applica- 
tion of such measures being determined by the Commission. 

4, In the case of a monopoly of a commercial character accompanied by 
regulations designed to facilitate sales and to maintain price-levels for ag- 
riculture products, the regulations laid down in the present Article must 
be applied in such a way as to provide equivalent guarantees in respect of 
the employment and standard of living of the producers concerned, due 
account being taken of the rate at which adaptations can be made and of 
the degrees of specialisation involved. 

5. The obligations incumbent on Member States shall, moreover, be 
binding only so far as they are compatible with existing international 
agreements, 

6. As soon as the first stage has begun, the Commission shall make ree- 
ommendations as to the methods and the rate according to which the 
adaptation provided for in the present Article shall be carried out. 


CHAPTER I 
Agriculture 


ARTICLE 38 


1. The common market shall extend to agriculture and trade in agricul- 
tural products. Agricultural products shall be taken to mean the products 
of the soil, of stock breeding and of fishing, and also semi-processed goods 
directly connected with such products. e 
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2. Except where there are provisions to the contrary in Articles 39 to 
46 inclusive, the rules for the establishment of the common market shall 
apply to agricultural products. 

3. Products subject to the provisions of Articles 39 to 46 inclusive are 
listed in Annex II of the present Treaty.* However, within two years of 
the entry into force of the present Treaty the Council, voting with the 
prescribed majority, on a proposal by the Commission, shall decide what 
products are to be added to this list. 

4, The operation and development of the common market for agricul- 
tural products must be accompanied by the establishment of a common 
agricultural policy among the Member States. 


-ARTICLE 39 


1. The purpose of the common agricultural policy shall be: 

(a) to inerease agricultural production by developing technical prog- 
ress, ensuring the rational development of agricultural output and maxi- 
mum utilisation of the factors of production, especially manpower, 

(b) to ensure in this way a fair standard of living for the agricultural 
population, in particular by increasing the individual earnings of agricul- 
tural workers, 

(e) to stabilise markets, 

(d) to guarantee supplies, 

(e) to ensure reasonable prices for deliveries to the consumer. 

2. In working out a common agricultural policy and the special methods 
which it may involve, due regard shall be paid to: 

(a) the special nature of agricultural work, owing to the social struc- 
ture of agriculture and to structural and natural disparities between the 
various agricultural regions, 

(b) the need to make advisable changes gradually, 

(c) the fact that in Member States agriculture is a sector closely 
linked with the rest of the economy. 


ARTICLE 40 


1. Member States shall gradually develop a common agricultural policy 
during the transitional period and shall establish it at latest by the end of 
that period. 

2. In order to achieve the aims set out in Article 39 a common organisa- 
tion for agricultural markets shall be established. 

This organisation shall take one of the following forms, depending on 
the products concerned : 

(a) a system of common rules to control competition, 

(b) the compulsory co-ordination of the various national market or- 
ganisations, 

(c) a European Marketing Board. 

3. The common organisation in one of the forms mentioned in paragraph 
2 may comprise all measures necessary to achieve the aims specified in Ar- 

* Not printed here. 7 
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ticle 39, in particular, price controls, subsidies on the production and sale 
of various products, arrangements for stock-piling and carry-forward, and 
common machinery for stabilismg imports and exports. 

The organisation must confine itself to pursuing the aims set out in Ar- 
ticle 89 and avoid all discrimination between producers or consumers in 
the Community. Any common price policy must be based on common cri- 
teria and uniform methods of ealeulation. 

4. In order to enable the common organisation referred to in paragraph 
2 to achieve its aims, one or more agricultural guidance and guarantee 
funds may be established. 


ARTICLE 41 


In order to achieve the aims set out in Article 39 the common agricul- 
tural policy may provide in particular for: 

(a) the effective co-ordination of agricultural training schemes, re- 
search and the popularisation of agronomy, which may involve projects or 
institutions financed in common, 

(b) common action to increase consumption of certain products. 


ARTICLE 42 


The provisions of the Section relating to the control of competition shall 
apply to the production and sale of agricultural products only in so far as 
determined by the Council within the framework of the provisions and in 
accordance with the procedure laid down in Article 43, paragraphs 2 and 
8, and with due regard to the aims stated in Article 39. 

The Council may, in particular, authorise the granting of assistance: 

(a) to protect undertakings handicapped by structural or natural 
conditions, 
(b) in connection with economic development programmes. 


ARTICLE 43 


1. In order to determine the main lines of a common agricultural policy, 
the Commission shall convene a conference of Member States on the entry 
into force of the Treaty, to enable them to compare their agricultural poli- 
cies and, in particular, draw up a statement of their resources and needs. 

2. Within two years of the entry into force of the present Treaty, the 
Commission, after consulting the Economic and Social Committee and with 
due regard to the work of the conference provided for in paragraph 1, shall 
submit proposals for working out and implementing a common agricultural 
policy, including the replacement of national organisations by one of the 
forms of common organisation provided for in Article 40, paragraph 2, and 
the implementation of the measures specifically mentioned in the present 
Part of the Treaty. 

These proposals must pay due regard to the interdependence of the ag- 
ricultural questions raised in this Part of the Treaty. 

On the proposal of the Commission and after consulting the Assembly, 
the Council, voting unanimously during the first two stages and thereafter 
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with the prescribed majority, shall issue regulations or directives, or take 
decisions without prejudice to the recommendations it may make. 

8. The Council, voting with the prescribed majority, may, on the condi- 
tions provided for in the preceding paragraph, replace national market 
organisations by the common organisation provided for in Article 40, para- 
graph 2: 

(a) if the common organisation offers to Member States opposed to this 
measure, and themselves possessing a national organisation for the products 
in question, equivalent guarantees concerning the employment and stand- 
ard of living of the producers in question, due regard being paid to the 
rate of the adaptations that are possible and to the degrees of specialisation 
required, and 

(b) if such organisation ean ensure for trade within the Community 
eonditions similar to those prevailing in national markets. 

4, If a common organisation is set up for certain raw materials, while 
none yet exists for the corresponding processed products, the raw materials 
in question used for processed products intended for export to outside 
countries may be imported from outside the Community. 


ARTICLE 44 


1, During the transitional period, so far as the progressive abolition of 
customs duties and quantitative restrictions between Member States may 
result in prices likely to jeopardise the aims set out in Article 39, each 
Member State shall be allowed to apply to certain products, without dis- 
crimination and in place of quotas, and only to such an extent as not to 
impede the expansion of the volume of trade provided for in Article 45, 
paragraph 2, a system of minimum prices below which imports may be: 

(a) temporarily suspended or reduced, or 
(b) made conditional on the price at which they take place being above 
the minimum fixed for the product in question. 

In the second case, the minimum prices shall be fixed exclusive of cus- 
toms duties. 

2. The minimum prices must not result in a reduction of the trade exist- 
ing between Member States at the time when the present Treaty enters into 
force, nor impede a progressive expansion of such trade, and they must not 
be applied in such a way as to impede the development of natural prefer- 
ence between the Member States. 

3. As soon as the present Treaty enters into force, the Council, on a pro- 
posal of the Commission, shall determine objective criteria for establishing 
minimum price systems and for fixing such prices. 

These criteria shall, in particular, take into consideration average na- 
tional costs of production in the Member State enforcing the minimum 
price, and the situation of the various undertakings in relation to such costs, 
and also the need to promote a progressive improvement in farming, and 
the adaptations and specialisation necessary within the common market. 

The Commission shall also propose a procedure for revising these criteria 
in order to allow for atd accelerate technical progress and to bring prices 
within the common market increasingly into line with one another. 


1957] OFFICIAL DOCUMENTS 883 


These criteria and the procedure for revision shall be determined by a 
unanimous vote of the Council during the first three years after the entry 
into force of the present Treaty. 

4. Until the Council’s decision takes effect Member States may fix mini- 
mum prices on condition that they first communicate them to the Commis- 
sion and to other Member States so as to enable them to submit their 
comments, 

As soon as the Council has taken its decision, Member States shall fix 
minimum prices on the basis of the criteria established under the foregoing 
conditions. 

The Council, voting with the prescribed majority on a proposal of the 
Commission, may amend the decisions taken if they do not conform to the 
eriteria thus determined. ` 

5. From the beginning of the third stage, and if for certain products it 
shall not yet have been possible to establish the aforementioned objective 
criteria, the Council, voting with the prescribed majority on a proposal of 
the Commission, may change the minimum prices applied to these products. 

6. At the expiry of the transitional period, a list of minimum prices still 
in force shall be drawn up. The Council, voting on a proposal by the Com- 
mission with a majority of nine votes, with the weighting provided for in 
Article 148, paragraph 2 (1), shall determine the system to be applied 
within the framework of the common agricultural policy. 


ARTICLE 45 


1. Until one of the forms of common organisation provided for in Article 
40, paragraph 2, replaces the national organisations, the expansion of trade 
in respect of products for which certain Member States 

(a) have provisions for guaranteeing a market to their national pro- 
ducers, and 

(b) have an import demand, 
shall be pursued by the conclusion of agreements or long-term contracts 
between Member States and exporting countries. 

These agreements or contracts must be directed towards the progressive 
abolition of all discrimination in the application of these provisions to the 
various producers in the Community. 

The said agreements or contracts shall be concluded during the first stage 
and with due regard to the principle of reciprocity. 

2. With regard to quantities, these agreements or contracts shall take as 
their basis the average volume of trade between Member States in the prod- 
ucts in question during the three years preceding the entry into force of the 
present Treaty, and shall provide for an increase in that volume within 
the limit of existing needs, with due regard to traditional trade currents. 

With regard to prices, these agreements or contracts shall enable pro- 
dueers to dispose of the agreed quantities at prices progressively approach- 
ing those paid to national producers in the home market of the purchasing 
country. 

This alignment of prices must be timed as evenlyeas possible and must be 
completed by the end of the transitional period at latest. 
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Prices shall be negotiated between the parties concerned within the 
framework of directives drawn up by the Commission for the implementa- 
tion of the preceding two paragraphs. 

Should the first stage be extended, the implementation of the agreements 
or contracts shall continue under the conditions applicable at the end of the 
fourth year after the entry into force of the present Treaty, and the obli- 
gation to increase quantities and to align prices shall be suspended until 
entry on the second stage. 

Member States shall take every opportunity provided by their laws, par- 
ticularly as regards import policy, to effect the conclusion and implemen- 
tation of these agreements or contracts. 

8. So far as Member States require raw materials for the manufacture of 
products intended for export: outside the Community in competition with 
producers in outside countries, these agreements or contracts shall not in- 
terfere with imports of raw materials for this purpose from outside coun- 
tries. Nevertheless, this provision shall not apply if the Council unani- 
mously decides to grant the payments necessary to compensate the excess 
price paid for imports for this purpose on the basis of these agreements or 
contracts, by comparison with the prices paid for the same supplies ob- 
tained on the world market. 


ÅRTICLE 46 


In a Member State where a marketing organisation exists for a product, 
or where there are internal regulations having an equivalent result, affect- 
ing the competition of a similar product in another Member State, a com- 
pensatory entry due shall be charged by Member States on this product 
when it comes from the Member State where the marketing organisation or 
regulations exist, unless that State charges a compensatory exit due. 

The Commission shall fix the amount of these dues so far as is necessary 
to restore the balance; it may also authorise resort to other measures, de- 
fining their conditions and methods of implementation. 


ARTICLE 47 


With regard to the functions of the Economic and Social Committee in 
the implementation of this part of the Treaty, its agricultural section shall 
place itself at the disposal of the Commission for the purpose of preparing 
for the Committee’s discussions in accordance with the provisions of Ar- 
ticles 197 and 198. 


CHAPTER I 
The Free Movement of Persons, Services and Capital 


SECTION 1—THE WORKERS 


ARTICLE 48 


1. There shall be free movement of workers within the Community at 
latest on the expiry of the transitional period. 
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2, This shall involve the abolition of all discrimination based on national- 
ity among workers of the Member States as regards employment, pay and 
other working conditions. 

3. It shall include the right, subject to limitations justified by reasons of 
publie order, publie safety and public health 

(a) to accept genuine offers of employment, 

(b) to move freely for this purpose within the territory of Member 
States, 

(c) to sojourn in any Member State in order to carry on an employ- 
ment in conformity with the laws, regulations and administrative rules 
governing the employment of that State’s workers, 

(d) to live in the territory of a Member State after working there, on 
conditions which shall be specified in regulations to be laid down by the 
Commission. 

4. The provisions of the present Article shall not apply to employment 
with the publie authorities, 


ARTICLE 49 


As soon as the present Treaty enters into force, the Council, on a proposal 
of the Commission and after consulting the Economic and Social Commit- 
tee, shall, by means of directives or regulation decree the necessary meas- 
ures to enable the free movement of workers to be progressively realised, as 
defined in the preceding Article, in particular 

(a) by ensuring close collaboration between national labour adminis- 
trations, 

(b) by progressively abolishing administrative procedures and prac- 
tices and time-limits in respect of taking of available employment pre- 
scribed either under internal law or under agreements previously concluded 
between Member States, the maintenance of which would impede the free- 
ing of the movement of workers, 

(c) by progressively abolishing all time-limits and other restrictions 
prescribed either under internal law or under agreements previously con- 
eluded between Member States, which impose on workers of other Member 
States conditions for the free choice of employment different from those 
imposed on nationals, 

(d) by setting up suitable machinery for bringing together offers of 
employment and requests for employment, and for balancing them in such 
a way as to avoid serious threats to the standard of living and employment 
in the various regions and industries. 


ARTICLE 50 


Member States shall encourage the exchange of young workers under a 
common programme. 


ARTICLE 51 


The Council, voting unanimously on a proposal by the Commission, shall 
adopt the social security measures necessary to ensure the free movement 
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of workers, more particularly by introducing a system under which migrant 
workers and their legal representatives will be guaranteed : 

(a) that all periods taken into consideration by the national laws of 
the different countries for the granting of benefits and for computing them 
will be totalled up, 

(b) that benefits will be paid to persons resident in the territories of 
Member States. 


SECTION 2--THH RIGHT OF ESTABLISHMENT 


ARTICLE 52 


Within the framework of the provisions set out below, restrictions on the 
freedom of establishment of nationals of one Member State in the territory 
of another Member State shall be progressively abolished during the tran- 
sitional period. Such progressive abolition shall extend also to restrictions 
on the setting-up of branches or subsidiaries by nationals of one Member 
State established in the territory of another Member State. 

Freedom of establishment shall include the right to engage in and carry 
on non-wage-earning activities, and also the setting-up and management of 
commercial undertakings, in particular of companies within the meaning 
of Article 58, paragraph 2, under the conditions laid down by the laws of 
the Member State in question for its own nationals, subject to the provi- 
sions of the Section relating to capital. 


ARTICLE 53 


Member States shall not introduce any new restrictions on the establish- 
ment of nationals of other Member States in their territories, subject only 
to the provisions of the present Treaty. 


ARTICLE 54 


1. Before the expiry of the first stage, the Council, voting unanimously 
on a proposal by the Commission and after consulting the Economic and 
Social Committee and the Assembly, shall lay down a general programme 
for the abolition of restrictions on freedom of establishment existing within 
the Community. The Commission shall submit its proposal to the Council 
during the first two years of the first stage. 

For each category of activity the programme shall fix the general condi- 
tions for achieving freedom of establishment and, in particular, the stages 
by which it shall be attained. 

2. In order to implement the general programme or, if no such pro- 
gramme exists, to complete one stage towards the achievement of freedom 
of establishment for a specific activity, the Council, voting unanimously 
until the end of the first stage and thereafter with the prescribed majority, 
shall issue directives on a proposal by the Commission and after consulting 
the Economic and Social Committee and the Assembly. 
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3, The Council and the Commission shall exercise the functions devolving 
upon them under the above provisions, in particular: 

(a) by granting priority, in general, to activities in regard to which 
freedom of establishment constitutes a specially valuable contribution to 
the development of production and trade, 

(b) by ensuring close collaboration between the competent national 
services with a view to ascertaining the special situation of the various 
activities concerned within the Community, 

(e) by abolishing administrative procedures and practices, whether 
operated under national laws or under agreements previously concluded 
between Member States, the maintenance of which would impede freedom 
of establishment, 

(d) by ensuring that wage-earners of one Member State employed in 
the territory of another Member State may remain in that territory for the 
purpose of undertaking non-wage-earning activities, if they satisfy the 
conditions which they would have been required to satisfy, had they come 
to that State at the time when they wished to engage in such activities, 

(e) by enabling a national of one Member State to acquire and exploit 
landed property in the territory of another Member State, so far as there 
is no infringement of the principles laid down in Article 39, paragraph 2, 

(£) by applying the progressive abolition of restrictions on freedom of 
establishment, in each branch of activity under consideration, both to the 
conditions for setting up agencies, branches or subsidiaries in the territory 
of a Member State, and also to the conditions governing admissions of em- 
ployees of the principal establishment to the managerial and supervisory 
organs of such agencies, branches and subsidiaries, 

(g) by co-ordinating, so far as is necessary and with a view to ensur- 
ing their equivalence, the guarantees demanded in Member States from 
companies within the meaning of Article 58, paragraph 2, for the purpose 
of protecting the interests both of those associated with the company and 
of third parties, 

(h) by ensuring that conditions of establishment shall not be rendered 
nugatory by any form of aid granted by Member States. 


ARTICLE 55 


Activities which, in any State, come, even incidentally, within the sphere 
of the exercise of public authority shall be exempted from the application 
of the provisions of the present Section so far as that State is concerned. 

The Council, voting with the prescribed majority on a proposal by the 
Commission, may exempt certain activities from the application of the pro- 
visions of the present Section. 


ARTICLE 56 


1. The provisions of the present Section, and the measures enacted in 
virtue thereof, shall not prejudice the implementation of laws, regulations 
and administrative rules providing for special tregtment for foreign na- 

LJ 
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tionals which are justified by reason of public order, public safety and 
public health. 

2. Before the expiry of the transitional period, the Council, voting unani- 
mously on a proposal by the Commission and after consulting the Assem- 
bly, shall issue directives for the co-ordination of the aforementioned laws, 
regulations and administrative rules. However, after the end of the sec- 
ond stage, the Council, voting with the prescribed majority on a proposal 
by the Commission, shall issue directives for co-ordinating provisions which, 
in each Member State, fall within the sphere of regulations or administra- 
tive rules. 


ARTICLE 57 


1. In order to facilitate admittance to non-wage-earning activities and 
the exercise thereof, the Council, voting unanimously during the first stage 
and thereafter with the prescribed majority, on a proposal by the Commis- 
sion and after consulting the Assembly, shall issue directives for the recip- 
rocal recognition of diplomas, certificates and other titular qualifications. 

2. For the same purpose, the Council, voting on a proposal by the Com- 
mission and after consulting the Assembly, shall, before the expiry of the 
transitional period, issue directives for co-ordinating the laws, regulations 
and administrative rule of Member States concerning admission to non- 
wage-earning activities and the exercise thereof. A unanimous vote shall be 
required on matters which, in at least one Member State, are the subject of 
legislation, and on measures relating to the protection of savings, in par- 
ticular to banking and the issue of credit, and to the conditions governing 
the exercise of the medical, para-medical and pharmaceutical professions 
in the various Member States. In all other cases the Council shall vote 
unanimously during the first stage and thereafter with the prescribed 
majority. 

3. In the case of the medical and para-medical and pharmaceutical pro- 
fessions, the progressive removal of restrictions shall be subject to the co- 
ordination of conditions for their exercise in the various Member States. 


ARTICLE 58 


Companies established in conformity with the laws of a Member State 
and having their registered offices, central management or main establish- 
ment within the Community, shall for the purposes of the present Section 
be assimilated to individuals who are nationals of Member States. 

By companies shall be meant companies under civil or commercial law, 
ineluding co-operative societies and other legal persons under publie or 
private law, with the exception of non-profit-making associations. 


SECTION 3—SERVICES 


ARTICLE 59 


Within the framework of the provisions hereunder, restrictions on the 
free rendering of seryices within the Community shall be progressively 
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abolished during the transitional period in respect of nationals of Member 
States who are established in a country of the Community other than that 
of the person to whom the services are rendered. 

The Council may, by a unanimous vote on a proposal by the Commission, 
extend the application of the provisions of the present Section to cover 
services rendered by nationals of any outside state who are established 
within the Community. 


ARTICLE 60 


Services within the meaning of the present Treaty shall be deemed to 
include services normally rendered for payment, so far as they are not 
governed by the provisions relating to the free movement of goods, capital 
and persons. . 

Services shall include, in particular: 

(a) activities of an industrial character, 
(b) activities of a commercial character, 
(c) craft activities, 

(d) the activities of the liberal professions. 

Without prejudice to the provisions of the Section relating to the right 
of establishment, a person rendering a service may, in order to render the 
service, temporarily exercise his activity in the country where the service 
is rendered, under the same conditions as those imposed by that country 
on its own nationals. 


ARTICLE 61 


1. The free movement of services in the matter of transport shall be gov- 
erned by the provisions of the Chapter relating to transport. 

2. The liberalisation of banking and insurance services connected with 
movements of capital must be effected in harmony with the progressive 
liberalisation of the movement of capital. 


ARTICLE 62 


Member States shall not introduce any new restrictions on the freedom 
which has been effectively achieved, in regard to the rendering of services, 
at the time when the present Treaty comes into force, subject only to the 
provisions contained in the Treaty. 


ARTICLE 63 


1. Before the end of the first stage, the Council, voting unanimously on 
a proposal by the Commission and after consulting the Economic and Social 
Committee and the Assembly, shall lay down a general programme for the 
abolition of restrictions existing within the Community on the free render- 
ing of services. The Commission shall submit this proposal to the Council 
during the first two years of the first stage. 

The programme shall, for each type of service, determine the general 
conditions under which and the stages by which the liberalisation shall be 
effected. 
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2. For the purpose of implementing the general programme or, if no pro- 
gramme exists, for the purpose of completing one stage in the liberalisation 
of a specific service, the Council, voting unanimously before the end of the 
first stage and thereafter with the prescribed majority, on a proposal by 
the Commission and after consulting the Economie and Social Committee 
and the Assembly, shall issue directives. 

3. The proposals and decisions referred to in paragraphs 1 and 2 relate, 
in general, by priority to services which directly affect production costs, 
or of which the liberalisation will contribute towards facilitating the ex- 
change of goods. 


ARTICLE 64 


Member States declare their readiness to liberalise services beyond the 
extent made obligatory by the directives issued in implementation of Ar- 
ticle 63, paragraph 2, if their general economic situation, and the situation 
of the sector concerned, so permits, 

The Commission shall make recommendations to this effect to the Mem- 
ber States concerned. 


ARTICLE 65 


Until the abolition of restrictions on the free rendering of services is 
effected, each Member State shall apply them without distinction of na- 
tionality or residence to all those rendering services who are referred to 
in Article 59, paragraph 1. 


ARTICLE 66 


The provisions of Articles 55 to 58 inclusive shall be applicable to the 
matters governed by the present Section. 


SECTION 4—CAPITAL 


ARTICLE 67 


1. During the transitional period and to the extent necessary to the ef- 
fective operation of the common market, Member States shall progressively 
abolish as between themselves restrictions on the movement of capital be- 
longing to persons resident in Member States, and also all discriminatory 
treatment on the grounds of the nationality or the place of residence of 
the parties, or of the place in which the capital is invested. 

2. Current payments connected with the movement of capital between 
Member States shall be freed from all restrictions at latest at the end of 
the first stage. 


ARTICLE 68 


1. Member States shall authorise exchange transactions on the most lib- 
eral scale possible, in connection with the matters referred to in the present 
Section, so far as such authorisations are still necessary after the entry into 
force of the Treaty. é 
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2, When a Member State applies its internal regulations governing the 
capital market and credit to the movement of capital freed in accordance 
with the provisions of the present Section, it shall do so without dis- 
crimination, 

3. Loans intended for the direct or indirect financing of a Member State 
or of municipal authorities within its territory may not be issued or placed 
in other Member States except when the States concerned have agreed 
thereto. This provision shall not obstruct the implementation of Article 22 
of the Protocol relating to the Statutes of the European Investment Bank. 


ARTICLE 69 


The Council, voting unanimously during the first two stages and there- 
after with the prescribed majority, on a proposal by the Commission, which 
for this purpose shall consult the Monetary Committee provided for in Ar- 
ticle 105, shall issue the necessary directives for the progressive implemen- 
tation of the provisions of Article 67. 


ARTICLE 70 


1. The Commission shall propose to the Council suitable measures for the 
progressive co-ordination of the exchange policies of Member States in re- 
gard to the movement of capital between those States and outside countries. 
The Council, voting unanimously, shall issue directives on this subject, and 
shall endeavour to achieve the maximum degree of liberalisation possible. 

2. If the action taken to implement the foregoing paragraph should not 
permit of the abolition of discrepancies between the exchange regulations 
of Member States, and if these discrepancies should lead persons resident 
in one of the Member States to make use of the transfer facilities within 
the Community, as provided for under Article 67, in order to evade the 
regulations of one of the Member States vis-a-vis third countries, that State 
may, after consulting the other Member States and the Commission, take 
appropriate measures to overcome these difficulties. 

If the Council establishes that such measures restrict the free movement 
of capital within the Community beyond what is necessary for the purposes 
of the preceding sub-paragraph, it may decide, voting with the prescribed 
majority on a proposal by the Commission, that the State concerned must 
modify or abolish these measures. 


ARTICLE 71 


Member States shall endeavour to avoid introducing within the Commu- 
nity any new exchange restrictions affecting the movement of capital and 
eurrent payments connected with such movement, or increasing the severity 
of existing regulations. 

They declare their readiness to go beyond the degree of liberalisation of 
capital provided for in the preceding Articles so far as their economic situ- 
ation, and in particular the state of their balanceof payments, permits. 
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The Commission, after consulting the Monetary Committee, may make 
recommendations to Member States on this subject. 


ARTICLE 72 


Member States shall keep the Commission informed of all capital move- 
- ments of which they are aware to and from outside countries. The Com- 
mission may address to Member States any comments it deems appropriate 
on this subject. 


ARTICLE 73 


1, Should movements of capital lead to disturbance of the operations of 
the capital market in any Member State, the Commission, after consulting 
the Monetary Committee, shall authorise such State to take protective meas- 
ures with regard to the movement of capital, and shall determine the con- 
ditions and methods of their implementation. 

The Council, voting with the prescribed majority, may withdraw this. 
authorisation, or modify the aforementioned conditions and methods of 
implementation. 

2. Nevertheless, the Member State which is in difficulties may itself take 
the above-mentioned measures, on the ground of their secret or urgent 
character, should they be necessary. The Commission and the other Mem- 
ber States must be informed of these measures at latest at the time when 
they enter into force. In such case, the Commission, after consulting the 
Monetary Committee, may decide that the State concerned must modify 
or abolish the measures in question. 


CHAPTER IV 
Transport 


ARTICLE 74 


With regard to matters covered by the present Chapter, Member States 
shall pursue the aims of the Treaty within the framework of a common 
transport policy. 


ARTICLE 75 


1, For the purpose of implementing Article 74 and with due regard to 
special transport considerations, the Council, voting unanimously until the 
end of the second stage and thereafter with the prescribed majority shall, 
on the proposal of the Commission and after consulting the Economie and 
Social Committee and the Assembly, lay down 

(a) common rules applicable to international transport effected from 
or to the territory of a Member State or in transit through the territory of 
one or more Member States, 

(b) conditions for the admission of non-resident carriers to national . 
transport services within a Member State, 

(e) any other appropriate provisions. 7 
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2. The provisions referred to in (a) and (b) of the preceding paragraph 
shall be laid down during the transitional period. 

3. In derogation of the procedure provided for in paragraph 1, provisions 
relating to the principles of the transport regime, the application of which 
might seriously affect the standard of living and level of employment in 
certain regions, and also the use made of transport equipment shall, with 
due regard to the need for adaptation to economic expansion resulting from 
the establishment of the common market, be drawn up by a unanimous vote 
of the Council. 


ARTICLE 76 


Until the provisions referred to in Article 75, paragraph 1 are drawn up, 
and unless the Council gives its unanimous consent, no Member State shall 
apply the various transport provisions governing the matter at the time 
when the present Treaty enters into force in such a way as to make them 
less favourable, in their direct or indirect effect, for carriers of other Mem- 
ber States by comparison with its own national carriers. 


ARTICLE 77 


Measures of aid to meet the needs of transport coordination, or corre- 
sponding to repayments in respect of certain burdens inherent in the notion 
of a public service, shall be compatible with the present Treaty. 


ARTICLE 78 


Any measures relating to transport rates and conditions, adopted within 
the framework of the present Treaty, shall pay due regard to the economic 
situation of carriers. 


ARTICLE 79 


1, All discriminations which consist in the application by a carrier in 
respect of the same goods conveyed by the same routes, of transport charges 
and conditions that differ on the ground of the country of origin or desti- 
nation of the goods carried, shall be abolished in traffic within the Com- 
munity at latest before the end of the second stage. 

2. Paragraph 1 shall not preclude the adoption of other measures by the 
Council in application of Article 75, paragraph 1. 

3. The Council, voting with the prescribed majority on a proposal of the 
Commission and after consulting the Economic and Social Committee, 
shall, within two years of the entry into force of the present Treaty, draw 
up regulations for the implementation of the provisions of paragraph 1. 

The Council may, in particular, take the measures necessary to enable 
the institutions of the Community to ensure that the rule laid down in 
paragraph 1 is observed and that all the advantages accruing from it are 
enjoyed by users. 

4. The Commission shall, on its own initiative or at the request of a 


Member State, examine the cases of discrimination referred to in para- 
o 
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graph 1 and, after consulting the Member States concerned, shall take the 
necessary decisions under the regulations drawn up in accordance with the 
provisions of paragraph 3. 


ARTICLE 80 


1. In respect of transport effected within the Community, the imposed 
application of rates and conditions involving any element of support or 
protection for the benefit of one or more particular undertakings or indus- 
tries shall be prohibited as from the beginning of the second stage, unless 
authorised by the Commission. 

2. The Commission shall, on its own initiative or at the request of a 
Member State, examine the rates and conditions referred to in paragraph 1, 
with particular regard, on the one hand, to the demands of a suitable re- 
gional economic policy, the needs of under-developed regions, and the prob- 
lems of regions seriously affected by political conditions and, on the other 
hand, to the effects of such rates and conditions on competition between the 
different forms of transport. 

After consulting any Member State concerned, the Commission shall take 
the necessary decisions. 

3. The prohibition referred to in paragraph 1 shall not apply to competi- 
tive tariffs. 


ARTICLE 81 


Charges or dues collected by a carrier, in addition to the transport rates, 
for carriage across frontiers, must not exceed a reasonable level, due regard 
being had to the real costs of such carriage. 

Member States shall endeavour progressively to reduce these costs. 

The Commission may make recommendations to Member States for the 
implementation of the present Article. 


ARTICLE 82 


The provisions of the present Chapter shall not debar the measures 
adopted in the German Federal Republic, so far as these are necessary to 
compensate for the economic disadvantages entailed, by the division of 
Germany, for the economy of certain regions of the Federal Republie af- 
feeted by that division. 


ARTICLE 838 


A Committee of a consultative character, composed of experts appointed 
by the Governments of Member States, shall be set up and attached to the 
Commission, which shall consult it on transport questions whenever it 
deems it advisable, without prejudice to the competence of the transport 
section of the Economic and Social Committee. 


ARTICLE 84 


1. The provisions of the present Chapter shall apply to transport by rail, 
road and navigable waterway. 
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2. The Council, voting unanimously, may decide whether, to what extent 
and by what procedure, appropriate provisions can be adopted for sea and 
air traffic. 


PART THREE. POLICY OF THE COMMUNITY 


CHAPTER I 
Common Rules 


SECTION 1-—-RULES GOVERNING COMPETITION 


SUB-SECTION 1: Rules applying to firms 


ARTICLE 85 


1. The following shall be considered as incompatible with the common 
market and shall be prohibited: all agreements between firms, all decisions 
for mergers between firms and all concerted practices, likely to affect trade 
between Member States and having as their object or result the prevention, 
restriction or distortion of the free play of competition within the common 
market, in particular those entailing: 

(a) the direct or indirect establishment of cost prices or sale prices, 
or of any other terms of business; 

(b) the limitation or control of production, markets, technical devel- 
opment or investment; 

(c) market-sharing or the sharing of sources of supply; 

(d) the application to parties to transactions of different terms in re- 
spect of similar supplies, thereby placing them at a disadvantage in regard 
to competition ; 

(e) the subjection of the conclusion of a contract to the acceptance, 
by the other party, of additional supplies of goods which, either by their 
nature or according to commercial usage, have no connection with the goods 
covered by such contract. 

2. Any agreements or decisions prohibited under the provisions of the 
present Article shall be automatically null and void. 

3. Nevertheless, the provisions of paragraph 1 above may be declared in- 
applicable in the case of any of the following, namely: 

agreements or categories of agreements between firms; 

decisions for mergers or categories of decisions for mergers; 

concerted practices or categories of concerted practices 
which contribute to improve the production or distribution of goods, or to 
promote technical or economic progress whilst, at the same time, ensuring 
that consumers have a fair share in the benefits resulting therefrom, but 
which do not 

(a) impose on the firms concerned any restrictions that are not essen- 
tial to the attainment of the above objectives; or 

(b) enable such firms to eliminate competition in respect of a substan- 
tial proportion of the goods in question. e 
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ARTICLE 86 


To the extent to which trade between Member States may be affected 
thereby, action by one or more firms to take unfair advantage of their 
dominant position within the common market, or within a substantial part 
of it, shall be incompatible with the common market and shall be prohibited. 

Examples of such unfair action are: 

(a) the direct or indirect fixing of unfair cost prices or sale prices or 
any other unfair terms of business; 

(b) the limitation of production, markets or technical development to 
the prejudice of consumers; 

(c) the application to parties to transactions of different terms in re- 
spect of similar supplies, thereby placing them at a disadvantage in regard 
to competition ; ` 

(d) the subjection of the conclusion of a contract to the acceptance, by 
the other party, of additional supplies of goods which, either by their na- 
ture or according to commercial usage, have no connection with the goods 
covered by such contract. i 


ARTICLE 87 


1. Within three years as from the entry into force of the present Treaty, 
the Council, after consulting the Assembly and voting unanimously on a 
proposal by the Commission, shall issue any appropriate regulations or di- 
rectives for the application of the principles set out in Articles 85 and 86. 

If such provisions have not been adopted within the above-mentioned 
time-limits, they shall be laid down by the Council, voting with the pre- 
scribed majority on a proposal by the Commission and after consulting the 
Assembly. 

2. The provisions referred to in paragraph 1 above shall be designed, in 
particular : 

(a) to ensure observance of the prohibitions referred to in paragraph 
1 of Article 85 and in Article 86, by the institution of fines or means of 
compulsion ; 

(b) to determine ways and means of applying paragraph 3 of Article 
85, with due regard to the need for ensuring adequate supervision com- 
bined, with the maximum possible simplification of administrative control; 

(c) where necessary, to define the scope of application of the provi- 
sions contained in Articles 85 and 86 in respect of the various economic 
sectors ; 

(d) to specify the respective responsibilities of the Commission and the 
Court of Justice in the application of the arrangements provided for in the 
present paragraph; 

(e) to specify the relationship of the national laws to the provisions 
of the present sub-section and those adopted in application of the present 
Article. 

ARTICLE 88 


Until the entry into force of the measures taken in application of Article 
87, the authorities of Member States shall, decide upon the admissibility 
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of agreements and upon questions regarding any unfair advantage that 
may be taken of a dominant position in the common market, according 
to the laws of their own countries and the provisions of Article 85, espe- 
cially paragraph 3, and of Article 86. 


ArTicLe 89 


1. Without prejudice to the provisions of Article 88, the Commission 
shall, from the moment of taking up its duties, supervise the application 
of the principles laid down in Articles 85 and 86. At the request of a 
Member State, or on its own responsibility, it shall investigate, in conjunc- 
tion with the competent authorities of the Member States who lend it 
their assistance, any presumed infringement of the aforementioned prin- 
ciples. If it finds that such infringement has taken place, it shall propose 
appropriate means for putting an end to it. 

2. If such infringement continues, the Commission shall issue a reasoned 
decision recording the infringement of the principles. The Commission 
may publish its decision and may authorise Member States to take the 
necessary measures under conditions and in forms to be laid down by the 
Commission. 

ARTICLE 90 


1. In respect of public enterprises and undertakings to which they grant 
special or exclusive rights, Member States shall neither decree nor retain 
in force any measures contrary to the rules embodied in the present Treaty, 
more particularly, those laid down in Article 7 and in Articles 85 to 94 
inclusive. 

2, Any enterprise responsible for operating services of general economic 
importance or having the character of a fiscal monopoly shall be subject 
to the rules embodied in the present Treaty, more particularly those re- 
lating to competition, to the extent to which the application of such rules 
does not obstruct the de jure or de facto fulfilment of the specifie tasks en- 
trusted to such enterprise. The development of trade shall not be allowed 
to be affected to a degree contrary to the interests of the Community. 

3. The Commission shall ensure the application of the provisions of the 
present Article and shall, where necessary, issue appropriate directives 
or decisions to Member States. 


SUB-SECTION 2: Dumping practices 


ARTICLE 91 


1. If, during the transitional period, the Commission, at the request of 
a Member State or of any other interested party, finds that dumping prac- 
tices are being carried on within the common market, it shall issue recom- 
mendations to the party or parties responsible, with a view to putting an 
end to such practices. 

Should such dumping practices continue, the Commission shall authorise 
the Member State injured thereby to take measyres for its protection, the 
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conditions and methods of application of such measures being laid down 
by the Commission. 

2. Upon the entry into force of the present Treaty, any products origi- 
nating or freely available in one Member State which have been exported 
to another Member State shall be admitted free of all customs duties, 
quantitative restrictions or measures having an equivalent effect when 
re-imported into the territory of the first Member State. The Commission 
shall lay down appropriate regulations for the application of the present 
paragraph. 


SUB-SECTION 3: State aid 


ARTICLE 92 


1. Subject to any exceptions provided for in the present Treaty, any aid, 
in whatever form, granted by a Member State or by means of State re- 
sources, that distorts or threatens to distort competition by favouring 
certain firms or certain producers shall, to the extent to which it affects 
trade between Member States, be incompatible with the common market. 

2. The following types of aid shall be compatible with the common market: 

(a) aid of a social character granted to individual consumers, pro- 
vided such aid is granted without any discrimination based on the origin 
of the products concerned ; 

(b) any aid granted to remedy damage caused by natural calamities 
or other extraordinary events; 

(c) the aid granted to the economies of certain regions of the Federal 
Republie of Germany affected by the partition of Germany, to the extent 
to which such aid is necessary in order to compensate for the economic 
disadvantages caused by such partition. 

3. The following types of aid may be considered as compatible with 
the common market: 

(a) aid intended to promote the economic development of regions where 
the standard of living is abnormally low or where there is serious under- 
employment; 

(b) aid intended to promote the execution of large-scale projects of 
common European interest, or to remedy a serious disturbance in the 
economy of a Member State; 

(e) aid intended to facilitate the development of certain activities or 
of certain economic regions, provided such aid does not disturb trading 
conditions to a degree contrary to the common interest. Nevertheless, 
any aid being granted to shipbuilding on 1 January 1957, to the extent 
to which such aid corresponds only to the absence of customs protection, 
shall be progressively reduced under the same conditions as apply to the 
abolition of customs duties, subject always to the provisions of the present 
Treaty relating to common commerical policy vis-a-vis outside countries; 

(d) such other types of aid as may be specified by decision of the 
Council voting with the prescribed majority on a proposal by the 


Commission. 
es 
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ARTICLE 93 


1. The Commission shall undertake constant review with Member States 
of all systems of aid existing in those States. It shall propose to the 
latter any appropriate measures required for the progressive development 
or for the operation of the common market. 

2. If, after having called upon the parties concerned to submit their 
comments the Commission finds that a measure of aid granted by a State 
or by means of the resources of a State is not compatible with the common 
market under Article 92, or that such aid is applied in an unfair manner, 
it shall take a decision requiring the State concerned to abolish such aid 
or to modify it, within the time-limit prescribed by the Commission. 

If the State concerned does not comply with this decision within the 
time-limit prescribed, the Commission or any other State concerned may 
submit the matter direct to the Court of Justice notwithstanding the pro- 
visions of Articles 169 and 170. 

At the request of any Member State, the Council may decide, by a 
unanimous vote, that a measure of aid granted or about to be granted by 
that State shall be considered as compatible with the common market, not- 
withstanding the provisions of Article 92 or the regulations provided for 
in Article 94, if such a decision is justified by exceptional circumstances. 
If the Commission has already initiated the procedure provided for in 
the first sub-paragraph of the present paragraph, with regard to the aid 
in question, the request made to the Council by the State concerned shall 
entail the suspension of such procedure until the Council shall have de- 
termined its attitude. 

Nevertheless, if the Council has not made its attitude known within three 
months of such request, a decision shall be taken by the Commission. 

3. The Commission shall be informed, in time to submit its observations, 
of any plans to grant or to modify aid. If it considers that any such plan 
is not compatible with the common market under the terms of Article 92, 
it shall without delay initiate the procedure provided for in the preceding 
paragraph. The Member State concerned may not put its proposed plans 
into operation before such procedure shall have resulted in a final decision. 


ARTICLE 94 


The Council, voting with the prescribed majority on a proposal by the 
Commission, may make any appropriate regulations for the application 
of Articles 92 and 93 and may, in particular, determine the conditions 
of application of paragraph 3 of Article 93 and the types of aid which are 
exempted from this procedure. 


SECTION 2-—-FISCAL PROVISIONS 


ARTICLE 95 


No Member State shall levy, directly or indirectly on the products of 
other Member States any internal taxes, of any description, higher than 
those levied directly or indirectly on similar national produets. 


o 
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Furthermore, no Member State shall levy on the products of other 
Member States any internal taxes of such a nature as to give indirect pro- 
tection to the production of other goods. 

By, at latest, the beginning of the second stage, Member States shall 
abolish or amend any provisions existing at the time of the entry into force 
of the present Treaty which are contrary to the above rules. 


ARTICLE 96 


Products exported to the territory of any Member State may not bene- 
fit from any refund of internal taxes higher than the taxes that have been 
imposed, directly or indirectly, on them. 


ARTICLE 97 


Any Member States which levy a turnover tax calculated by a cumulative 
multi-stage system may, in the case of internal taxes that they levy on im- 
ported products and of tax refunds that they grant on exported products, 
establish average rates for specific products or groups of products, provided 
they do not infringe the principles laid down in Articles 95 and 96. 

Should the average rates established by a Member State not conform 
to the aforementioned principles, the Commission shall issue to the State 
concerned such directives or decisions as are appropriate. 


ARTICLE 98 


With regard to taxes other than turnover taxes, excise duties and other 
measures of indirect taxation, exemptions and refunds in respect of exports 
to other Member States may not be granted, and compensatory taxes on 
imports from other Member States may not be imposed, except in so far 
as the measures contemplated have been previously approved for a limited 
period by the Council, voting with the prescribed majority on a proposal 
by the Commission. 

ARTICLE 99 


The Commission shall consider in what way the laws of the various 
Member States concerning turnover taxes, excise duties and other indirect 
taxes, including compensatory measures applied in respect of trade between 
Member States, can be harmonised in the interests of the common market. 

The Commission shall submit proposals to the Council, which shall decide 
by a unanimous vote, without prejudice to the provisions of Articles 100 
and 101. 


SECTION 3—HARMONISATION OF LAWS 
Arricie 100 


The Council, voting unanimously on a proposal by the Commission, 
shall issue directives for the harmonisation of such laws, regulations and 
administrative rules of the Member States as directly affect the establish- 
ment or operation of the common. market. 
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The Assembly and the Economie and Social Committee shall be con- 
sulted in the case of any directives the implementation of which would 
involve amendment of the laws in one or more of the Member States. 


ARTICLE 101 


Should the Commission find that differences existing between the laws, 
regulations or administrative rules of the Member States interfere with 
the conditions of competition on the common market, and thereby bring 
about a lack of balance that calls for correction, it shall enter into consulta- 
tions with the Member States concerned. 

If such consultations do not result in an agreement by which the said 
lack of balance is corrected, the Council, on the proposal of the Commis- 
sion and by a unanimous vote during the first stage and thereafter with 
the prescribed majority, shall issue the requisite directives to this end. 
The Commission and the Council may take any other appropriate measures 
provided for in the present Treaty. 


ARTICLE 102 


1. Should there be reason to fear that the adoption or amendment of 
a law, regulation or administrative rule will result in a lack of balance 
within the meaning of the preceding Article, the Member State desiring to 
proceed therewith shall consult the Commission. After consulting the 
Member States, the Commission shall recommend to the States concerned 
such measures as may be appropriate to obviate the said lack of balance. 

2. If the State desiring to adopt or amend national provisions does not 
comply with the recommendation made to it by the Commission, other 
Member States shall not be requested, under the terms of Article 101, to 
amend their own national provisions in order to correct such lack of 
balanee. If the Member State which has ignored the Commission’s rec- 
ommendation brings about a lack of balance to its own detriment only, 
the provisions of Article 101 shall not apply. 


CHAPTER I 
Economic Policy 


SECTION 1—CONJUNCTURE POLICY 
ArticLe 103 


1. Member States shall consider their conjuncture or ‘‘day-to-day’”’ 
policy as a question of common interest. They shall consult with each 
other and with the Commission on measures to be taken in the light of 
current circumstances. 

2. Without prejudice to any other procedures for which provision is 
made in the present Treaty, the Council, on the proposal of the Commis- 
sion, may decide unanimously on measures appropriate to the situation. 

3. The Council, voting with the prescribed majority on a proposal by 
the Commission, shall, if necessary, issue such “directives as may be re- 
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quired regarding ways and means of applying any measures decided upon 
under the terms of paragraph 2 above. 

4, The procedures provided for in the present Article shall apply also 
in the event of difficulties arising in connection with the supply of certain 
products. 


SECTION 2—BALANCE OF PAYMENTS 
ARTICLE 104 


Each Member State shall pursue the economic policy necessary to ensure 
the equilibrium of its overall balance of payments and to maintain confi- 
dence in its currency, whilst at the same time ensuring a high level of 
employment and the stability of price levels. 


ARTICLE 105 


1, In order to facilitate achievement of the objectives set out in Article 
104, Member States shall co-ordinate their economic policies. They shall 
accordingly establish co-operation between the competent services of their 
administrative departments and between their central banks. 

The Commission shall submit to the Council recommendations for the 
establishment of such co-operation. 

2. In order to promote the co-ordination of the policies of Member States 
in monetary matters, to the full extent necessary to the operation of the 
common market, a Monetary Committee with consultative status shall be 
set up, with the following objects: 

to keep under review the monetary and financial situation of Member 
States and of the Community, and also the general payments system 
of Member States, and to report regularly thereon to the Council and 
to the Commission, 

of its own initiative, or at the request of the Council or the Commis- 
sion, to formulate opinions for submission to these institutions. 

The Member States and the Commission shall appoint two members of 
the Monetary Committee. 


ARTICLE 106 


1. Hach Member State undertakes to authorise, in the currency of the 
Member State in which the creditor or the beneficiary resides, any pay- 
ments concerned with the exchange of goods, services or capital, and also 
transfers of capital and wages, to the extent to which the movement of 
goods, services, capital and persons is freed as between Member States 
under the present Treaty. 

Member States declare their readiness to free payments beyond the ex- 
tent provided for in the preceding sub-paragraph, so far as their economic 
situation in general and the situation of their balance of payments in 
particular shall permit them to do so. 

2. In so far as the exchange of goods and services and the movement 
of capital are limited oyly by restrictions on payments connected there- 
with, and for the purposes of the progre$sive abolition of such restric- 
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tions, the provisions of the Sections relating to the abolition of quantita- 
tive restrictions, the freeing of services and the free movement of capital 
shall apply by analogy. 

3. The Member States undertake not to introduce as between themselves 
any new restrictions on transfers connected with the invisible transactions 
listed in Annex III to the present Treaty.* 

The progressive abolition of existing restrictions shall be effected in ac- 
cordance with the provisions of Articles 63 to 65 inclusive, to the extent 
to which such abolition is not governed by the provisions contained in para- 
graphs 1 and 2 above or by the Section relating to the free movement of 
capital. 

4, Should it prove necessary, Member States shall concert together con- 
cerning the measures to be taken to enable the payments and transfers 
mentioned in the present Article to be effected. These measures must 
not be incompatible with the objectives laid down in the present Section. 


ARTICLE 107 


1. Each Member State shall treat its policy with regard to exchange 
rates as a problem of common interest. 

2. Should a Member State make any alteration in its exchange rate 
which is incompatible with the objectives laid down in Article 104 and 
which seriously interferes with conditions of competition, the Commission, 
after consulting the Monetary Committee, may authorise other Member 
States to take, for a strictly limited period, the measures necessary to 
deal with the consequences of such alteration, the conditions and methods 
of application of such measures being laid down by the Commission. 


ARTICLE 108 


1. Should a Member State be faced with difficulties or with a serious 
threat of difficulties in the matter of its balance of payments, as a result 
either of overall disequilibrium of the balance of payments or of the 
character of the currencies at its disposal, and if such difficulties are 
likely, in particular, to jeopardise the operation of the common market or 
the progressive establishment of common commerical policy, the Commis- 
sion shall without delay proceed to examine the situation of the State con- 
cerned and the action that it has taken or may take in accordance with the 
provisions of Article 104, with resort to all the means at its disposal. The 
Commission shall state the measures of which it recommends the adoption by 
the State concerned. 

If the action undertaken by a Member State and the measures suggested 
by the Commission do not appear sufficient to overcome the difficulties 
encountered or threatened, the Commission, after consulting the Monetary 
Committee, shall recommend to the Council the grant of mutual aid and 
the appropriate methods therefor. 

The Commission shall keep the Council regularly informed of the situa- 
tion and of its development. 


* Printed below, p. 937. . a 
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2. The Council, voting with the prescribed majority, shall grant mutual 
aid and shall issue directives or decisions laying down the conditions and 
methods of application thereof. Mutual aid may take the form in par- 
ticular, of: 

(a) concerted action directed towards other international organisa- 
tions to which Member States can resort; 

(b) any measures necessary to prevent diversions in the current of 
trade if the State in difficulties maintains or reestablishes quantitative 
restrictions with regard to outside countries; 

(e) the granting, subject to their agreement, of limited credits by 
other Member States. 

Furthermore, during the transitional period, mutual aid may also take 
the form of special reductions in customs duties or increases in quotas, for 
the purpose of facilitating increased imports from the State in difficulties, 
subject to the agreement of the States by which such measures would be 
taken. 

3. If the mutual aid recommended by the Commission is not granted 
by the Council, or if the mutual aid granted and the measures taken prove 
insufficient, the Commission shall authorise the State in diffiulties to take 
measures of protection, of which the Commission shall lay down the condi- 
tions and methods of application. 

Such authorisation may be withdrawn or the conditions and methods of 
application amended by the Council, voting with the prescribed majority. 


Articue 109 


1. In the event of a sudden crisis in the balance of payments and if a 
decision, as provided for in paragraph 2 of Article 108, is not taken immedi- 
ately, the Member State concerned may take, as conservatory measures, the 
measures necessary for its protection. Such measures shall involve the 
least possible disturbance to the operation of the common market and shall 
not go beyond what is strictly indispensable in order to remedy the sudden 
difficulties that have arisen. 

2. The Commission and the other Member States shall be informed of 
such measures of protection, at latest at the moment of their entry into 
force. The Commission may recommend to the Council mutual aid under 
the terms of Article 108. 

3. On being advised by the Commission and after consulting the Mone- 
tary Committee, the Council, voting with the prescribed majority, may de- 
cide that the State concerned must amend, suspend or abolish the measures 
of protection referred to above. 


SECTION 3—COMMERCIAL POLICY 


ARTICLE 110 


By establishing a customs union between themselves, Member States in- 
tend to contribute in conformity with the common interest to the harmoni- 
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ous development of world trade, the progressive abolition of restrictions 
on international trade and the lowering of tariff barriers. 

The common commerical policy shall take into account the favourable 
effect that the abolition of customs duties as between Member States may 
have on the development of the competitive strength of the enterprises 
of those States. 


ARTICLE 111 


During the transitional period, and without prejudice to the provisions 
of Articles 115 and 116, the following provisions shall apply: 

1, Member States shall take steps to co-ordinate their trade relations 
with outside countries in such a way as to bring about, by the end of the 
transitional period, the conditions necessiry to the implementation of a 
common policy in the matter of external trade. 

The Commission shall submit proposals to the Council regarding the 
procedure to be followed during the transitional period, for the pursuit 
of common action and the achievement of a uniform commercial policy. 

2. The Commission shall submit to the Council recommendations with 
a view to tariff negotiations with outside countries concerning the common 
customs tariff. 

The Council shall authorise the Commission to open such negotiations. 

The Commission shall conduct these negotiations in consultation with a 
Special Committee appointed by the Council to assist it in this task within 
the limits of such directives as the Council may issue to it. 

3. When exercising the powers conferred on it under the present Article, 
the Council shall take its decisions by unanimous vote during the first two 
stages and thereafter by the prescribed majority. 

4. Member States, in consultation with the Commission, shall take all 
necessary measures with the object, more especially, of adjusting all tariff 
agreements in force with outside countries so that the entry into force of 
the common customs tariff may not be delayed. 

5. Member States shall aim at securing uniformity between themselves 
at as high a level as possible in their lists concerning freedom of trade with 
outside countries or groups of outside countries. The Commission shall 
make any appropriate recommendations to Member States for this purpose. 

If Member States take steps to abolish or reduce quantitative restrictions 
vis-a-vis outside countries, they shall inform the Commission beforehand 
and shall accord identical treatment to other Member States. 


ARTICLE 112 


1. Without prejudice to obligations assumed by Member States as mem- 
bers of other international organisations, any measures that they take to 
assist exports to outside countries shall be progressively harmonised before 
the end of the transitional period, to the extent necessary to ensure that 
competition between enterprises in the Community shall not be adversely 
affected. 
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On the proposal of the Commission, the Council, voting unanimously 
until the end of the second stage and thereafter with the prescribed ma- 
jority, shall issue the directives necessary to this end. 

2. The foregoing provisions shall not apply to drawbacks on eustoms 
duties or taxes with equivalent effect, nor to refunds of indirect taxes in- 
cluding turnover taxes, excise duties and other indirect taxes, accorded in 
connection with exports of goods from a Member State to an outside coun- 
try, in so far as such drawbacks or refunds do not exceed the taxes or duties 
that have been levied, directly or indirectly, on the products exported. 


ArTIcLE 113 


1, After the end of the transitional period, the common commercial policy 
shall be based on uniform principles, especially with regard to tariff amend- 
ments, the conclusion of tariff or trade agreements, the standardisation of 
measures of liberalisation, export policy and measures for the defense of 
trade including those to be taken in cases of dumping or subsidies. 

2. The Commission shall submit proposals to the Council for the putting 
into effect of this common commercial policy. l 

3. Should agreements with outside countries require to be negotiated, the 
Commission shall make recommendations to the Council, which shall au- ' 
thorise it to open the necessary negotiations. 

Such negotiations shall be conducted by the Commission in consultation 
with a special committee appointed by the Council to assist it in this task, 
and within the limits of such directives as the Council may issue to it. 

4, When exercising the powers conferred upon it by the present Article, 
the Council shall take its decision by the prescribed majority. 


ARTICLE 114 


The agreements referred to in paragraph 2 of Article 111 and in Article 
118 shall be concluded on behalf of the Community by the Council, acting 
unanimously during the first two stages and thereafter with the prescribed 
majority. 

ArticLe 115 


In order to ensure that the execution of measures of commercial policy 
taken by any Member State in accordance with the present Treaty shall not 
be hindered by diversions of the current of trade or in the event of dispari- 
ties between such measures leading to economie difficulties in one or more of 
the Member States, the Commission shall recommend the methods whereby 
the other Member States shall provide the necessary co-operation. Failing 
this, the Commission shall authorise the Member States to take the neces- 
sary measures of protection, the conditions and methods of application 
thereof being laid down by the Commission. 

In urgent cases and during the transitional period, Member States may 
themselves take such measures as are necessary and notify them to the other 
Member States, and also to the Commission, which may decide that they 
must amend or withdraw them. 
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In choosing such measures, priority must be given to those which cause 
the least disturbance to the operation of the common market and which take 
due account of the necessity for hastening, so far as possible, the establish- 
ment of the common customs tariff. 


ARTICLE 116 


With regard to all questions of special importance to the common market, 
Member States shall not, as from the end of the transitional period, take 
any but common action within the framework of any international organi- 
sations of an economie character. The Commission shall submit proposals 
concerning the scope and implementation of such common action of the 
Council, which shall take its decision by the prescribed majority. 

During the transitional period, Member States shall consult with each 
other with a view to concerting their action and, so far as possible, adopt- 
ing a uniform attitude. 


CHAPTER IM 
Social Policy 


SECTION 1—SOCIAL PROVISIONS 


ARTICLE 117 


Member States are agreed upon the need to foster the improvement of 
the living and working conditions of the labour force so as to make it pos- 
sible to equalise those conditions at increasingly high levels. 

They consider that such a development will follow alike from the opera- 
tion of the common market, which will favour the harmonisation of social 
systems, and from the procedure provided for under the present Treaty 
and the assimilation of laws, regulations and administrative rules. 


ARTICLE 118 


Without prejudice to the other provisions of the present Treaty, and in 
conformity with its general aims, the task of the Commission shall be to 
foster close collaboration between Member States in the social field, par- 
ticularly in matters relating to 

(a) employment, 

(b) labour laws and working conditions, 

(c) preliminary and advanced vocational training, 

(d) social welfare, 

(e) safety measures against occupational accidents and diseases, 

(f) industrial hygiene, 

(g) trade-union laws and collective bargaining between employers and 
workers, 

For this purpose, the Commission shall act in close contact with Member 
States through investigations, the giving of opinions, and the organising 
of consultations both on problems arising at the national level and on those 
of concern to international organisations. 
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Before giving the opinions provided for under the present Article, the 
Commission shall consult the Economie and Social Committee. 


Articte 119 


Each Member State shall ensure that the principle of equal pay for equal 
work as between male and female workers is applied during the first stage 
and is maintained thereafter. 

For the purposes of the present Article, pay shall be understood as the 
ordinary basic or minimum wage or salary and any other benefits paid di- 
rectly or indirectly, in money or in kind, by the employer to the worker in 
return for his services. 

Equal pay without discrimination between the sexes means that: 

(a) pay for the same work at piece-rates shall be calculated on the 
basis of the same unit of measurement, 
(b) pay for work at time-rates shall be the same for the same job. 


ArticLe 120 


Member States shall endeavour to maintain the existing equivalence of 
paid holiday schemes. 


ARTICLE 121 


The Council, voting unanimously after consulting the Economic and So- 
cial Committee, may entrust the Commission with functions relating to the 
implementation of common measures, particularly as regards the social wel- 
fare of the migrant workers referred to in Articles 48 to 51 inclusive. 


ARTICLE 122 


In its annual report to the Assembly, the Commission shall devote a spe- 
cial chapter to the evolution of the social situation in the Community. 

The Assembly may request the Commission to draw up reports on special 
problems concerning the social situation. 


SECTION 2—THE EUROPEAN SOCIAL FUND 


ARTICLE 123 


In order to increase opportunities for the employment of workers in the 
common market and thus contribute to raising the standard of living, a 
European Social Fund shall be created within the framework of the pro- 
visions set out below, for the purpose of promoting employment facilities 
and the geographical and occupational mobility of workers within the 
Community. 


ARTICLE 124 


The Commission shall be responsible for the administration of the Fund. 

The Commission shall be assisted in this task by a Committee presided 
over by a member of the Commission and consisting of representatives of 
Governments, trade uniong and employers’ associations. 
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ArTtICLE 125 


1. At the request of a Member State, the Fund shall, within the frame- 
work of the regulations provided for under Article 127, cover 50% of ex- 
penditure by that State or by a public body as from the date of the entry 
into force of the present Treaty: 

(a) on ensuring productive re-employment of workers by means of 

occupational rehabilitation, 
resettlement allowances. 

(b) on granting assistance to workers who are temporarily working on 
short-time or wholly or partly suspended as a result of the conversion of 
their firm to different work, so that they may continue to receive the same 
rate of pay pending their full-time re-employment. 

2. The assistance granted by the Fund to the cost of occupational reha- 
bilitation shall be conditional upon the impossibility of employing the work- 
ers rendered idle except in a new occupation, and upon their having found 
productive employment for at least six months in the occupation for which 
they have been rehabilitated. 

The assistance granted in respect of resettlement allowances shall be con- 
ditional upon the unemployed workers having been obliged to change their 
domicile within the Community and upon their having found productive 
employment for at least six months in their new place of residence. 

The assistance given in favour of workers in cases where a firm is con- 
verted shall be subject to the following conditions: 

(a) the workers in question must have been re-engaged on full-time 
work in that firm for at least six months, 

(b) the Government concerned must have previously submitted a plan, 
drawn up by the firm in question, for its conversion and for the financing 
thereof, and 

(c) the Commission must have given its prior approval to the conver- 
sion plan. 


ARTICLE 126 


At the expiry of the transitional period, the Council, on being advised 
by the Commission and after consulting the Economic and Social Commit- 
tee and the Assembly, may 

(a) voting with the prescribed majority, decide that. all or part of the 
assistance referred to in Article 125 shall no longer be granted; 

(b) voting unanimously, determine the new tasks that may be en- 
trusted to the Fund within the terms of its mandate as defined in Ar- 
ticle 123. 


ARTICLE 127 


On the proposal of the Commission and after consulting the Economic 
and Social Committee and the Assembly, the Council, voting with the pre- 
seribed majority, shall lay down the regulations necessary for the imple- 
mentation of Articles 124 to 126 inclusive; in particular, it shall fix details 
concerning the conditions under which the Fuad shall grant assistance 
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under Article 125, and also the categories of firms whose workers shall re- 
ceive the assistance provided for in Article 125, paragraph 1(b). 


ARTICLE 128 


On the proposal of the Commission and after consulting the Economic 
and Social Committee, the Council shall establish general principles for the 
implementation of a common policy of vocational training capable of con- 
tributing to the harmonious development both of national economies and 
of the common market. 

CHAPTER IV 


The European Investment Bank 


‘ARTICLE 129 


There shall be set up a European Investment Bank having legal per- 
sonality. 

The members of the European Investment Bank shall be the Member 
States, 

The Statute of the European Investment Bank shall form the subject 
of a Protocol annexed to the present Treaty.* 


ARTICLE 130 


The task of the European Investment Bank shall be to contribute to the 
balance and smooth development of the common market in the interests of 
the Community through recourse to the capital markets and its own re- 
sources. For this purpose, it shall, by means of loans and guarantees, on 
a non-profit-making basis, facilitate the financing of the following projects 
in all sectors of the economy: 

(a) projects for developing under-developed regions, 

(b) projects for modernising or converting enterprises, or for creating 
new activities which are called for by the progressive establishment of the 
common market and which by their size or nature cannot be entirely cov- 
ered by the various methods of financing in existence in each of the Mem- 
ber States, 

(c) projects of common interest to several Member States which by 
their size or nature cannot be entirely covered by the various methods of 
financing in existence in each of the Member States. 


PART IV. THE ASSOCIATION OF OVERSEAS COUNTRIES 
AND TERRITORIES 


ARTICLE 131 


The Member States agree to associate with the Community the non- 
European countries and territories which have special relations with Bel- 
gium, France, Italy and the Netherlands. These countries and territories, 
hereinafter called ‘‘the countries and territories’’ are listed in Annex IV * 
to the present Treaty. 

The purpose of this association shall be to promote the economic and so- 


* Printed below, p. 939. 
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cial development of the countries and territories and to establish close eco- 
nomic relations between them and the Community as a whole. 

In conformity with the principles enunciated in the Preamble to the 
present Treaty, this association must in the first place permit of furthering 
the interests and prosperity of the inhabitants of these countries and ter- 
ritories so as to bring them to the economic, cultural and social develop- 
ment they expect. 


ARTICLE 132 


The objectives of the association shall be as follows: 

1. In their trade with the countries and territories Member States shall 
apply the same conditions as they accord each other by virtue of the pres- 
ent Treaty. , 

2. Each country or territory shall apply to its trade with Member States 
and with the other countries and territories, the conditions which it applies 
to the European State with which it has special relations. 

3. Member States shall contribute to the investments required for the 
progressive development of these countries and territories. 

4, As regards investment financed by the Community, participation in 
tenders and supplies shall be open, on equal terms, to all individuals and 
legal persons, nationals of Member States or of the countries and territories. 

5. In relations between Member States and the countries and territories, 
the right of establishment of nationals and companies shall be regulated in 
accordance with the provisions and by application of the procedures laid 
down in the Section relating to the right of establishment, and on a non- 
discriminatory basis, subject to the special measures taken under Article 
136. 


ARTICLE 133 


1. Goods originating in the countries and territories shall on importation 
into Member States benefit by the total abolition of customs duties, which 
is progressively to take place between Member States in conformity with 
the provisions of the present Treaty. 

2. Customs duties on imports from Member States and from other coun- 
tries and territories on entry into any country or territory shall be pro- 
gressively abolished in conformity with the provisions of Articles 12, 13, 
14, 15 and 17. 

3. Nevertheless, countries and territories may collect customs duties to 
meet the needs of their development and the requirements of their indus- 
trialisation, or duties of a fiscal nature the purpose of which is to contribute 
to their budget. 

The customs duties referred to in the foregoing sub-paragraph shall, how- 
ever, be progressively reduced to the level of those imposed on importation 
of products coming from the Member State with which each country or 
territory has special relations. The percentages and the timing of the re- 
ductions provided for under the present Treaty shall apply to the gap be- 
tween the duty imposed on entry into the importing country or territory on 
a product coming from the Member State which has special relations with 
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the country or territory concerned and the duty imposed on the same prod- 
uet coming from the Community. 

4, Paragraph 2 shall not apply to countries and territories which by rea- 
son of special international obligations by which they are bound, are already 
applying a non-discriminatory customs tariff at the time when the present 
Treaty comes into force. 

5. The establishment or amendment of duties levied on goods imported 
into the countries and territories must not result, de jure or de facto, in 
any direct or indirect discrimination between imports coming from the 
various Member States. 

ARTICLE 134 


If the level of the duties applicable to goods coming from an outside 
country on entry into a country or territory is likely, having regard to the 
application of the provisions of Article 133, paragraph 1, to result in the 
diversion of trade to the detriment of any Member State, the latter may 
ask the Commission to propose to other Member States the measures neces- 
sary to remedy the situation. 


ARTICLE 135 


Subject to the provisions relating to public health, public safety and 
public order, the free movement of workers from the countries and terri- 
tories in Member States, and of workers from Member States in the coun- 
tries and territories, shall be governed by subsequent conventions which 
shall require unanimity among Member States. 


ARTICLE 136 


For a first period of five years as from the entry into force of the pres- 
ent Treaty an application Convention annexed to this Treaty * shall deter- 
mine details of method and procedure concerning the association of the 
countries and territories with the Community. 

Before the expiry of the Convention provided for in the foregoing sub- 
paragraph, the Council, voting unanimously, shall, in the light of the re- 
sults achieved, and on the basis of the principles embodied in the present 
Treaty, determine the arrangements to be made for a further period. 


PART V. ORGANS OF THE COMMUNITY 


CHAPTER I 
Provisions Governing Institutions 


SECTION 1—ORGANS 
SUB-SECTION I: The Assembly 
ARTICLE 137 


The Assembly shall be composed of representatives of the peoples of the 
States forming the Community and shall enjoy the powers of decision and 
supervision conferred upon it by the present Treaty. 


s 
* Printed below, p. 950. ° 
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ARTICLE 138 


1. The Assembly shall be composed of delegates whom the parliaments 
shall be called upon to appoint from among their own members in accord- 
ance with the procedure laid down by each Member State. 

2. The number of these delegates shall be fixed as follows: 


Belgium 14 
France 36 
Germany 36 
Italy 36 
Luxembourg 6 


Netherlands 14 


3. The Assembly shall draw up proposals for election by direct universal 
suffrage according to an identical procedure in all Member States. 

The Council shall, by a unanimous vote, determine the provisions which 
it shall recommend for adoption by Member States in accordance with their 
respective constitutional rules, 


ARTICLE 139 


The Assembly shall hold annual sessions. It shall meet as of right on 
the third Tuesday in October. 

At the request of a majority of its members, or at the request of the 
Council or of the Commission, the Assembly may meet in extraordinary 
session. 


ARTICLE 140 


The Assembly shall appoint its President and its officers from among its 
members. 

Members of the Commission may attend all meetings and shall be heard, 
at their own request, on behalf of the Commission. 

The Commission shall reply verbally or in writing to questions put to it 
by the Assembly or its members. 

The Council shall be heard by the Assembly under the conditions which 
the former lays down in its Rules of Procedure. 


ARTICLE 141 


Except where otherwise provided in the present Treaty, the Assembly 
shall take its decisions by an absolute majority of the votes cast. 
The size of the quorum shall be laid down in the Rules of Procedure. 


ARTICLE 142 


The Assembly shall adopt its own Rules of Procedure by the vote of a 
majority of its members. 
The decisions of the Assembly shall be published in accordance with the 
provisions of the Rules of Procedure. ¿ 
e 
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ARTICLE 143 


The Assembly shall discuss in public meeting the Annual General Re- 
port which shall be submitted to it by the Commission. 


ARTICLE 144 


If a motion of censure concerning the operations of the Commission is 
tabled in the Assembly, the latter may decide thereon, by an open vote, 
only after not less than three days have elapsed from the tabling of the 
motion, 

If the motion of censure is adopted by a two-thirds majority of the votes 
cast, representing a majority of the members of the Assembly, the members 
of the Commission shall resign their office in a body. They shall continue 
to deal with current business until they shall have been replaced in accord- 
ance with the provisions of Article 158. 


SUB-SECTION I: The Council 
ARTICLE 145 


With a view to ensuring achievement of the objectives laid down in the 
present Treaty, and under the conditions provided for therein, the Coun- 
cil shall 

be responsible for co-ordinating the general economic policies of Mem- 
ber States; 
exercise powers of decision. 


ARTICLE 146 


The Council shall be composed of representatives of Member States, each 
Government appointing to it one of its Members. 

Each of the members of the Council shall act as Chairman for a period 
of six months in rotation, following the alphabetical order of the Member 
States. 

ARTICLE 147 


Meetings of the Council shall be called by the Chairman, on his own ini- 
tiative, or at the request of one of its members or of the Commission. 


ARTICLE 148 


1. Except where otherwise provided in the present Treaty, decisions of 
the Council shall be taken by a majority of its members. 

2. In the case of Council decisions requiring a prescribed majority the 
votes of its members shall be weighted as follows: 


Belgium 
France 
Germany 
Italy 
Luxembourg 
e Netherlands 
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Decisions receiving at least the following number of votes shall be re- 
garded as adopted : 
in the case of decisions which the present Treaty requires to be taken 
on a proposal by the Commission: twelve votes; 


in other cases: twelve votes representing a favourable vote by at least 
four members. 
3. Abstentions by members either present in person or represented shall 
not prevent the adoption of Council decisions requiring unanimity. 


ARTICLE 149 


When the present Treaty requires that a Council decision be taken on a 
proposal by the Commission, the Council may amend such proposal only by 
a unanimous vote. £ 

So long as the Council has not taken its decision, the Commission may 
amend its original proposal, in particular, in cases where the Assembly has 
been consulted on the proposal in question. 


ARTICLE 150 


When a vote is taken, each member of the Council may act as proxy for 
not more than one other member. 


ARTICLE 151 


The Council shall draw up its own Rules of Procedure. 

The Rules of Procedure may provide for the establishment of a Com- 
mittee composed of representatives of Member States. The terms of refer- 
ence and powers of such Committee shall be determined by the Council. 


ARTICLE 152 


The Council may request the Commission to undertake any studies which 
it considers desirable with a view to achieving the common objectives, and 
to submit to it any suitable proposals. 


ARTICLE 153 


After taking the opinion of the Commission, the Council shall lay down 
the Statutes of the Committees provided for in the present Treaty. 


ARTICLE 154 


The Council, voting with the prescribed majority, shall determine the 
salaries, allowances and pensions to be paid to the Chairman and members 
of the Commission, and to the President, judges, advocates-general and 
Registrar of the Court of Justice. It shall also determine, by a similar ma- 
jority, the amount of any allowances to be granted in lieu of remuneration. 


SUB-SECTION In: The Commission 
ARTICLE 155 


With a view to ensuring the operation and development of the common 
market, the Commission shall 


916 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 51 


supervise the application of the provisions of the present Treaty and 
of measures adopted by the organs of the Community in virtue thereof; 


formulate recommendations or opinions in regard to matters covered 
by the present Treaty, in cases where this is explicitly provided therein 
or where the Commission considers it necessary ; 


enjoy independent powers of decision and take part in the preparation 
of decisions by the Council and Assembly, under the conditions laid 
down in the present Treaty ; 


exercise the powers conferred on it by the Council with a view to the 
execution of the rules laid down by the latter. 


_ ARTICLE 156 


The Commission shall each year, at least one month before the opening 
of the Assembly Session, issue a General Report on the work of the Com- 
munity. 

ARTICLE 157 


1, The Commission shall be composed of nine members, selected for their 
general competence and of unquestioned integrity. 

The number of members of the Commission may be altered by a unani- 
mous vote of the Council. 

Members of the Commission must be nationals of Member States. 

The Commission may not include more than two members who are na- 
tionals of the same State. 

2. The members of the Commission shall carry out their functions in 
complete independence, in the general interest of the Community. 

In the discharge of their duties they shall neither ask for nor accept in- 
structions from any Government or other body and shall refrain from all 
action incompatible with the character of their functions. Hach Member 
State shall undertake to respect this character and not to seek to influence 
the members of the Commission in the performance of their task. 

During their term of office the members of the Commission may not en- 
gage in any other professional activity, whether paid or unpaid. When 
entering upon their duties, they shall give a solemn undertaking that, both 
during and after their term of office, they will respect the obligations re- 
sulting therefrom and in particular the duty of exercising honesty and dis- 
cretion as regards the acceptance, after their term of office, of certain func- 
tions or advantages. Should these obligations not be respected, the Court 
of Justice, on the application of the Council or of the Commission, may, ac- 
cording to circumstances, decree that the member in question either be re- 
moved from office under the provisions of Article 160, or forfeit his right 
to a pension or other advantages in lieu thereof. 


ARTICLE 158 


The members of the Commission shall be appointed by agreement between 
the Governments of Member States. 
They shall be appointed for a term of four years and shall be re-eligible. 
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ARTICLE 159 


Apart from retirements in regular rotation and the case of death, the 
appointment of any member of the Commission shall be terminable by vol- 
untary resignation or removal from office. 

Vacancies thus caused shall be filled for the term of office remaining. 
The Council may however decide by a unanimous vote that it is unneces- 
sary to fill such vacancies, 

Except in the ease of removal from office referred to in Article 160, mem- 
bers of the Commission shall remain in office until a successor has been 
appointed. 


ArTIcLE 160 


If any member of the Commission no longer fulfils the conditions re- 
quired for the exercise of his functions, or if he commits a serious offense, 
he may be removed from office by decision of the Court of Justice, on peti- 
tion by the Council or the Commission. 

In such a case the Council may, by a unanimous vote, temporarily sus- 
pend the member from his functions and replace him, pending the decision 
of the Court of Justice. 

The Court of Justice may temporarily suspend the member from his 
functions, on petition of the Council or the Commission. 


ARTICLE 161 


The Chairman and the two Vice-Chairmen of the Commission shall be 
appointed from among the members of the latter for two years, following 
the same procedure as that laid down for the appointment of members of 
the Commission. They shall be re-eligible. 

Except in the case of a complete change of membership, the appointment 
shall be made after consultation with the Commission. 

In the event of the resignation or death of the Chairman or Vice- 
Chairmen, they shall be replaced for the remainder of their term of office, 
according to the procedure laid down in the first sub-paragraph. 


ARTICLE 162 


The Council and the Commission shall consult with each other and reach 
agreement concerning the ways and means by which they shall co-operate. 

The Commission shall draw up its own Rules of Procedure for the pur- 
pose of ensuring its own operation and that of its services in accordance 
with the provisions of the present Treaty. It shall be responsible for pub- 
lishing its Rules of Procedure. 


ARTICLE 163 


Decisions of the Commission shall be taken by a majority of the members 
provided for in Article 157. 
No session of the Commission shall be valid in the absence of the quorum 


laid down in its Rules of Procedure. 
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SUB-SECTION IV: The Court of Justice 


ARTICLE 164 


The Court of Justice shall ensure observance of the rules of law in the 
interpretation and application of the present Treaty. 


ARTICLE 165 


The Court of Justice shall be composed of seven judges. 

The Court of Justice shall sit in plenary session. Nevertheless, it may 
set up within itself divisions, each composed of three or five judges, either 
for the purpose of conducting certain enquiries or for the purpose of judg- 
ing certain types of cases, under conditions to be laid down in special 
regulations. 

The Court of Justice shall, however, always sit in plenary session to hear 
cases submitted to it by a Member State or by one of the organs of the 
Community, or to deal with interlocutory questions submitted to it under 
Article 177. 

Should the Court of Justice so request, the Council may, by a unanimous 
vote, increase the number of judges and make the consequent amendments 
to the second and third sub-paragraphs of the present Article and to the 
second sub-paragraph of Article 167. 


ARTICLE 166 


The Court of Justice shall have the assistance of two advocates-general. 

The duty of the advocate-general shall be to present; publicly, with com- 
plete impartiality and independence, reasoned conclusions on cases sub. 
mitted to the Court of Justice, with a view to assisting the latter in the 
discharge of its mission as laid down in Article 164. 

Should the Court of Justice so request, the Council may, by a unanimous 
vote, increase the number of advocates-general and make the consequent 
amendments to the third sub-paragraph of Article 167. 


ARTICLE 167 


The judges and the advocates-general shall be chosen from among persons 
of unquestioned impartiality who fulfil the conditions required in their re- 
spective countries for the holding of the highest legal offices or who are 
legal experts of wide repute. They shall be appointed for a term of six 
years by agreement between the Governments of Member States. 

A proportion of the judges shall retire every three years, three and four 
judges respectively retiring alternately. The three judges whose terms of 
office expire at the end of the first three-year period shall be chosen by lot. 

A proportion of the advocates-general shall retire every three years. 
The advocate-general whose term of office expires at the end of the first 
three-year period shall be chosen by lot. 

The retiring judges and advocates-general shall be eligible for re- 
appointment. 
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The judges shall elect the President of the Court of Justice from among 
their own number for a period of three years. The President shall be eli- 
gible for re-election. 


ARTICLE 168 


The Court of Justice shall appoint its Registrar and determine his rules 
of office. 


ARTICLE 169 


Should the Commission consider that a Member State has failed to fulfil 
any of its obligations under the present Treaty, it shall issue a reasoned 
pronouncement on the matter after giving the State concerned an oppor- 
tunity to submit its observations. 

If the State in question does not comply with such pronouncement within 
the period prescribed by the Commission, the latter may bring the matter 
before the Court of Justice. 


ARTICLE 170 


Any Member State that considers that another Member State has failed 
to comply with any of its obligations under the present Treaty may bring 
the matter before the Court of Justice. 

Before a Member State initiates, against another Member State, proceed- 
ings relating to an alleged violation of the obligations ineumbent upon such 
other Member State in virtue of the present Treaty, it must bring the mat- 
ter before the Commission, 

After the States concerned have been given the opportunity to present 
observations and replies thereto, both orally and in writing, the Commis- 
sion shall issue a reasoned pronouncement. 

If, within a period of three months from the time when the matter was 
brought before it, the Commission has not given an opinion, this shall not 
debar the initiation of proceedings before the Court of Justice. 


ARTICLE 171 


If the Court of Justice finds that a Member State has failed to fulfil any 
of its obligations under the present Treaty, such State shall be bound to 
take the necessary measures to comply with the judgment of the Court. 


ARTICLE 172 


The regulations laid down by the Council in virtue of the provisions of 
the present Treaty may confer powers of full jurisdiction on the Court of 
Justice in respect of any penalties provided for by such regulations. 


ARTICLE 173 


The Court of Justice shall review the legality of decisions of the Council 
and Commission, but not of recommendations or opinions. To this end, it 
shall be competent to give judgment on appeals, lodged by a Member State, 
the Council or the Commission, on grounds of incompetence, procedural er- 
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rors, infringement of the present Treaty or of any rule of law relating tc 
its application, or abuse of powers. 

Individuals or legal entities may, under the same conditions, submit ar 
appeal against decisions of which they are the object and against decisions 
which, although in the form of regulations or decisions addressed to an 
other individual or legal entity, are nevertheless of direct personal concerr 
to themselves. 

The appeals provided for in the present Article shall be lodged withir 
two months dating, according to circumstances, either from the promulga 
tion of the decision in question, or from its notification to the appellant or 
failing that, from the day on which the latter had knowledge thereof. 


ARTICLE 174 


If the appeal is allowed, the Court of Justice shall declare the decision 
in question to be null and void. 

Nevertheless, in the case of regulations, the Court of Justice shall, if il 
considers it necessary, state which of the effects of the regulations annulled 
shall be deemed to remain in force. 


ARTICLE 175 


Should the Council or the Commission fail to take a decision in cases 
where such decision is provided for under the present Treaty, the Member 
States and other organs of the Community may bring the matter before the 
Court of Justice with a view to establishing that such violation of the 
Treaty has taken place. 

Such an appeal shall be heard only if the organ in question has previ 
ously been invited to take action. If the aforesaid organ has not made its 
attitude known within two months of such invitation, an appeal may be 
lodged within a further period of two months. 

In the case of a decision, but not in that of a recommendation or opinion, 
any individual or legal entity may bring before the Court of Justice, under 
the conditions laid down in the preceding sub-paragraphs, a complaint 
against any of the organs of the Community for having failed to notify the 
said individual or legal entity. 


ARTICLE 176 


The organ responsible for a decision declared null and void, and any 
organ whose failure to act has been declared contrary to the provisions of 
the present Treaty, shall be bound to take the necessary measures to comply 
with the judgment, of the Court of Justice. 

This obligation shall in no way affect any obligation arising from the 
application of the second sub-paragraph of Article 215. 


ARTICLE 177 


The Court of Justice shall be competent to give interlocutory judgments 
on issues concerning: r 
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(a) the interpretation of the present Treaty ; 

(b) the validity and interpretation of decisions taken by organs of the 
Community ; 

(c) the interpretation of the statutes of any bodies set up by a decision 
of the Council, when such statutes so provide. 

If any such issue is brought before a judicial tribunal of one of the Mem- 
ber States, such tribunal, if it considers that the issue requires decisions 
before it can give its own judgment, may ask for a pronouncement from the 
Court of Justice. 

If any such issue is raised in a case being heard by a national tribunal 
from whose decisions no appeal lies under the national law, the tribunal 
in question shall bring the matter before the Court of Justice. 


ARTICLE 178 


The Court of Justice shall be competent to hear cases relating to com- 
pensation for damage as provided for in the second sub-paragraph of Ar- 
ticle 215. 


ARTICLE 179 


The Court of Justice shall be competent to give judgment in any dispute 
between the Community and its agents, within the limits and under the 
conditions laid down in the rules or regulations applicable to the latter. 


ARTICLE 180 


The Court of Justice shall be competent, within the limits laid down 
hereunder, to hear cases concerning: 

(a) the fulfilment by Member States of the obligations arising under the 
Statutes of the European Investment Bank. The Board of Directors of 
the Bank shall, in this matter, exercise the powers conferred upon the Com- 
mission by Article 169; 

(b) decisions taken by the Board of Governors of the Bank. Any Mem- 
ber State, the Commission and the Board of Directors of the Bank may 
lodge an appeal against such decisions under the conditions laid down in 
Article 173; 

(c) decisions taken by the Board of Directors of the Bank. In the case 
of these decisions, appeals may be lodged, under the conditions laid down in 
Artiele 173, only by a Member State or by the Commission, and only on 
the grounds of non-observance of the procedure laid down in paragraph 2 
and paragraphs 5 to 7 inclusive of Article 21 of the Statutes of the Invest- 
ment Bank. 


ARTICLE 181 


The Court of Justice shall be competent to give judgment in virtue of 
any arbitration clause contained in a contract concluded, under publie or 
private law, by or on behalf of the Community. . = 
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ARTICLE 182 


The Court of Justice shall be competent to give judgment in all disputes 
between Member States connected with the objects of the present Treaty, 
if such disputes are submitted to it under the terms of a special agreement. 


ARTICLE 183 


Subject to the powers conferred on the Court of Justice by the present 
Treaty, disputes to which the Community is a party shall not on that 
ground be withdrawn from the competence of national jurisdictions, 


ARTICLE 184 


In the case of a dispute concerning a regulation adopted by the Council 
or the Commission, any of the parties concerned may, notwithstanding the 
expiry of the period prescribed in the third sub-paragraph of Article 173, 
have recourse to the means provided under the first sub-paragraph of Ar- 
ticle 173 in order to plead before the Court of Justice that the regulation 
in question does not apply. 


ARTICLE 185 


Appeals lodged with the Court of Justice shall not have any staying 
effect. Nevertheless, if it considers that circumstances so require, the 
Court of Justice may order the suspension of the execution of the decision 
impugned. 


Articue 186 


In cases submitted to it, the Court of Justice may order any necessary 
provisional measures. 


ARTICLE 187 


The judgments of the Court of Justice shall have executory force under 
the conditions laid down in Article 192. 


ÅRTICLE 188 


The Statutes of the Court of Justice shall be contained in a separate 
Protocol. 

The Court of Justice shall adopt its own Rules of Procedure, which shall 
be submitted for the unanimous approval of the Council. 


SECTION 2—PROVISIONS COMMON TO SEVERAL INSTITUTIONS 


ArtTIcLE 189 


For the achievement of their purposes and under the conditions laid 
down in the present Treaty, the Council and the Commission shall frame 
regulations and directives, take decisions and formulate recommendations 

“or opinions. 
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Regulations shall be general in their scope, obligatory in all their parts 
and directly applicable in each Member State. 

Directives shall bind every Member State to which they are addressed, 
so far as concerns the result to be achieved, but shall leave to the compe- 
tence of national authorities questions of form and means. 

Decisions shall be obligatory in all their parts for the addressees named 
therein. 

Recommendations and opinions shall have no binding force. 


ARTICLE 190 


The regulations, directives and decisions of the Council and the Commis- 
sion shall be supported by reasons and shall cover the proposals or opinions 
which must be called for under the terms of the present Treaty. 


Articte 191 


The regulations shall be published in the Official Journal of the Commu- 
nity. They shall enter into force on the date given in them or, in default 
of this, on the twentieth day following their publication. 

Directives and decisions shall be notified to their addressees and shall 
take effect thereupon. 


ARTICLE 192 


Decisions of the Council or of the Commission which impose a pecuniary 
obligation upon persons other than the States shall have executory force. 

Forced execution shall be governed by the rules of civil procedure in 
effect in the State in whose territory it takes place. The writ of execution 
shall be appended, without other formality than the verification of the au- 
thenticity of the document, by the national authority which the Govern- 
ment of each of the Member States shall designate for this purpose and 
notify to the Commission and the Court of Justice. 

After completion of these formalities at the request of the party con- 
cerned, the latter may proceed with the forced execution by direct applica- 
tion to the organ which is competent under the national law. 

Forced execution can be suspended only in virtue of a decision of the 
Court of Justice. Nevertheless, verification of the regularity of the meas- 
ures of execution shall be within the competence of the national judicial 
authorities. 


SECTION 8—THE ECONOMIC AND SOCIAL COMMITTEE 


ARTICLE 193 


An Economie and Social Committee shall be set up with advisory func- 
tions. 

The Committee shall consist of representatives of the various branches 
of economic and social life, more particularly, representatives of producers, 
farmers, transport and general workers, business men and artisans, of the 
liberal professions and of general interests. . 
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ARTICLE 194 
The number of members of the Committee shall be fixed as follows: 
Belgium 12 
France 24 
Germany 24 
Italy 24 
Luxembourg 5 


Netherlands 12 


The members of the Committee shall be appointed for four years by the 
Council, voting unanimously. They shall be eligible for reappointment. 

The members of the Committee shall be chosen in their personal capacity, 
and shall not be bound by any overriding mandate. 


ARTICLE 195 


1. With a view to the appointment of the members of the Committee, 
each Member State shall send to the Council a list containing twice as many 
candidates as there are seats allotted to its nationals. 

The Committee must be so composed as to secure adequate representation 
of the different branches of economic and social life. 

2. The Council shall consult the Commission. It may seek the opinion 
of European organisations representing the various economic and social 
groups concerned in the work of the Community. 


ARTICLE 196 


The Committee shall appoint from among its members its chairman and 
officers for a period of two years, 

It shall draw up its own rules of procedure and shall submit them for 
the Council’s approval, which must be unanimous. 

The Committee shall be convened by its chairman at the request of the 
Council or of the Commission. 


ArTICLE 197 


The Committee shall comprise specialised sections for the main fields 
covered by the present Treaty. 

In particular, it shall contain an agriculture section and a transport sec- 
tion, for both of which separate provisions are included in the Chapters re- 
lating to agriculture and transport. 

The specialised sections shall operate within the framework of the gen- 
eral powers conferred upon the Committee. They may not be consulted 
independently of the Committee. 

There may also be set up within the Committee sub-committees for the 
purpose of drawing up draft opinions on specific matters or in specific 
fields for submission to the Committee. 

The rules of procedure,shall determine the methods of appointing spec- 
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ialixed sections and sub-committees and the competence conferred upor 
tien, 


ARTICLE 198 


Tre Committee must of necessity be consulted by the Council or hy C 

Sər- ission in the eases for which provision is made in the present Trea,’ 
7 ¿lso be consulted by these bodies in all cases in which they doem < 

seg „priate to do so. 

1 ‘+ Council or the Commission shall, if it considers it neccessary, give th: 
‘ or) sittee a time-limit for the submission of its opinion, which may not V. 
iess than ten days following the request therefor addressed to the Chaw 
man. If no opinion has been submitted on the expiry of the time-lin" 
the Council or the Commission may proceed without it. 

The opinion of the Committee and that of the specialised section, togethev 
with a record of the discussions, shall be forwarded to the Council ang +.. 
the Commission. 


CHAPTER II 
Financial Dispositions 


ARTICLE 199 


Estimates must be drawn up for each financial year for all receipts and 
exper ditures of the Community, including those relating to the Europea ) 
Socjal Fund, and must be shown in the budget. 

The receipts and expenditures of the budget must balance. 


ARTICLE 200 


1. The budget receipts, apart from revenue from other sources, shali 
como ise the financial contributions of Member States, fixed on the fallow 
ing proportionate scale: 


Belgium 7.9 
France 28 
Germany 28 
Italy 28 
Luxembourg 0.2 
Netherlands 7.9 


2, Nevertheless, the financial contributions of Member States which a 
inte uled to meet the expenses of the European Social Fund shall be fixe: 
on tic following proportionate scale: 


Belgium 8.8 
France 82 
Germany 32 
Italy 20 
Luxembourg 0.2 


Netherlands T7 
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3. The proportionate scales may be changed by the Council, voting unani- 
mously. 


ARTICLE 201 


The Commission shall study the conditions under which the financial con- 
tributions of Member States as laid down in Article 200 might be replaced 
by other appropriate resources, more particularly by revenue accruing from 
the common eustoms tariff when this shall have been finally established. 

The Commission shall submit proposals in this connection to the Council. 

The Council, voting unanimously, may, after consulting the Assembly 
on these proposals, draw up provisions which it would recommend Member 
States to adopt in accordance with their respective constitutional rules. 


ARTICLE 202 


The expenditure entered in the budget shall be authorised for the dura- 
tion of one financial year, unless any provisions to the contrary are con- 
tained in the regulations adopted under Article 209. 

Subject to the conditions to be laid down in application of Article 209, 
any funds, other than those earmarked for staff costs, which are unex- 
pended at the end of the financial year may be carried over, but not 
beyond the end of the following financial year. 

Appropriations shall be set out under different heads, according to 
type or purpose, and sub-divided, as far as necessary, in accordance with 
the regulations adopted under Article 209. 

There shall be separate sections of the budget for expenditure in con- 
nection with the Assembly, the Council, the Commission and the Court 
of Justice, apart from the entry of certain common expenses under a special 
head. 


Articite 203 


1. The financial year shall run from 1 January to 31 December inclusive. 

2. Hach of the institutions of the Community shall draw up provisional 
estimates of its expenditure. The Commission shall combine these esti- 
mates in a preliminary draft budget; to this it shall attach its comments, 
which may include divergent estimates. 

The preliminary draft budget must be laid before the Council by the 
Commission not later than 80 September of the year preceding that of 
its implementation. 

The Council shall consult the Commission and, when appropriate, other 
institutions concerned, if it intends to depart from the preliminary draft. 

3. The Council, voting with the prescribed majority, shall establish the 
draft budget and shall then forward it to the Assembly. 

The Assembly must have the draft budget laid before it not later than 
31 October of the year preceding that of its implementation. 
ae The Assembly shall be entitled to propose to the Council amendments 

to the draft budget. ° 
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4, If, one month after receiving the draft budget, the Assembly has 
either stated its approval or has failed to forward its comments to the 
Council, the draft budget shall be considered as finally adopted. 

If, within this period, the Assembly has proposed any amendments, the 
draft budget, thus amended, shall be forwarded to the Council. The Coun- 
cil shall then discuss it with the Commission and, when appropriate, with the 
other institutions concerned, and shall finally approve the budget by the 
prescribed majority. 

5. For the approval of the section of the budget relating to the European 
Social Fund the votes of the members of the Council shall be weighted 
as follows: 


Belgium 8 
France > 32 
Germany 32 
Italy 20 
Luxembourg 1 
Netherlands T 


Decisions shall be valid if supported by at least 67 votes. 
ARTICLE 204 


If, at the beginning of the financial year, the budget has not yet been 
approved, expenditure may be made on a monthly basis per section or 
other division, according to the provisions of the regulations adopted under 
Article 209, up to one-twelfth of the budget appropriations for the preced- 
ing financial year; but the amount thus made available to the Com- 
mission shall not exceed one-twelfth of the total appropriations shown in 
the draft budget in course of preparation. 

The Council voting, with the preseribed majority, may, subject to observ- 
ance of the other conditions stipulated in paragraph 1, authorise expenditure 
over and above one-twelfth of the appropriations. 

Member States shall pay every month, on a provisional basis and in 
accordance with the proportionate scales adopted for the previous finan- 
cial year, the amounts necessary to ensure implementation of the present 
Article. 

ARTICLE 205 


The Commission shall implement the budget, in accordance with the 
provisions of the regulations adopted under Article 209, on its own re- 
sponsibility and within the limits of the funds allocated. 

The regulations shall define the particular ways and means whereby each 
institution shall share in expending its own funds. 

Within the budget, the Commission may, subject to the restrictions and 
the conditions stipulated in the regulations adopted under Article 209, 
transfer funds among the various heads and sub-heads. 


ARTICLE 206 


The accounts of all the receipts and expenditures of the budget shall be a= 
examined by a supervisory commission composefl of auditors of unques- 
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tionable integrity, one of whom shall be the chairman. The Council, voting 
unanimously, shall fix the number of auditors. The auditors and the 
chairman of the supervisory commission shall be appointed by the Council, 
voting unanimously, for a period of five years. Their remuneration shall 
be determined by the Council, voting with the prescribed majority. 

The auditing of the accounts, which shall be based on vouchers and take 
place, if necessary, on the premises, is designed to ascertain that all receipts 
and expenditures are legal and regular and to make certain that financial 
managment is sound. After the close of each financial year, the super- 
visory commission shall prepare a report which it shall adopt by a majority 
of its members. 

Every year the Commission shall submit to the Council and the Assembly 
the accounts of the past financial year pertaining to budget operations, 
together with the report of the supervisory commission. It shall also 
submit to them a balance sheet showing the assets and liabilities of the 
Community. 

The Council, voting with the prescribed majority, shall give the Com- 
mission a discharge in respect of the implementation of the budget. The 
Council shall notify the Assembly of its decision. 


ARTICLE 207 


The budget shall be drawn up in the unit of account fixed in accordance 
with the provisions of the regulations adopted under Article 209. 

The financial contributions mentioned in Article 200, paragraph 1, shall 
be made available to the Community by Member States in their own 
currency. 

The available balances of these contributions shall be deposited with the 
Treasuries of Member States or organs designated by them. The value of 
the funds, whilst on deposit, shall remain at the parity rate in force at the 
time of deposit in relation to the unit of account mentioned in paragraph 1. 

These funds may be invested under conditions to be decided by agree- 
ments concluded between the Commission and the Member State concerned. 

The regulations adopted under Article 209 shall determine the technical 
conditions for carrying out the financial operations of the European Social 
Fund. 

ARTICLE 208 


The Commission may, provided it notifies the competent authorities of 
the States concerned, tranfer its holdings in the currency of any one Mem- 
ber State into the currency of another Member State, so far as this is 
necessary in order to enable such funds to be used for the purposes for 
which they are intended by the present Treaty. The Commission shall 
refrain as far as possible from making such transfers, if it possesses liquid 
or realisable funds in the currencies it needs 

The Commission shall communicate with each Member State through the 
authority designated by the State. For financial operations, it shall use 

wile services of the bank of issue of the Member State concerned, or of 
some other financial institation approved by that State. 
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ARTICLE 209 


On the proposal of the Commission, the Council, voting unanimously, 
shall: 

(a) draw up the financial regulations specifying inter alia the methods 
to be adopted for drafting and implementing the budget and the procedure 
for rendering and auditing accounts; 

(b) determine the methods and procedure whereby Member States’ 
contributions are to be made available to the Commission ; 

(e) establish rules concerning the responsibility of pay-commissioners 
and accountants, and arrange for the relevant supervision. 


PART VI. GENERAL AND FINAL PROVISIONS 


ARTICLE 210 
The Community shall enjoy legal personality. 


ARTICLE 211 


In each of the Member States, the Community shall possess the fullest 
legal capacity accorded to legal persons by the national laws; in particular 
it may acquire or dispose of movable and immovable property and be a 
party to legal proceedings. For this purpose, it shall be represented by 
the Commission. 

ARTICLE 212 


The Council, voting unanimously, shall, in collaboration with the Com- 
mission and after consulting the other institutions concerned, determine 
the staff rules and the regime to be applied to other agents of the 
Community. 

After the expiry of the fourth year following the entry into force of the 
present Treaty, these rules and this regime may be amended by the Coun- 
cil, voting with the prescribed majority, on a proposal of the Commission 
and after consulting the other institutions concerned. 


ARTICLE 213 


For the performance of the tasks entrusted to it, the Commission may 
assemble all information and make any necessary verifications, within 
the limits and under the conditions fixed by the Council in accordance with 
the provisions of the present Treaty. 


ARTICLE 214 


The members of the Community’s institutions, members of committees, 
and officials and agents of the Community, shall be required, even after 
the termination of their functions, not to divulge information which by 
its nature is trade secret and, in particular, information relating to firms 
and concerning their commercial relations or the factors entering into 


their production costs. A 
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ARTICLE 215 


The contractual responsibility of the Community shall be governed by the 
Jaw applying to the contract in question. 

As regards non-contractual responsibility, the Community must, in 
conformity with the general principles common to the Jaws of Member 
States, make good any damage caused by its institutions or by its agents 
in the discharge of their duties. 

The personal responsibility of agents towards the Community shall be 
determined in the provisions establishing the rules or the regime applicable 
to them. 

ARTICLE 216 


The headquarters of the Community’s institutions shall be fixed by agree- 
ment between the Governments of the Member States. 


ARTICLE 217 


The official language of the Community’s institutions shall be deter- 
mined by the unanimous vote of the Council, without prejudice to the pro- 
visions laid down in the rules of the Court of Justice. 


ARTICLE 218 


The Community shall enjoy, in the territories of the Member States, 
the privileges and immunities necessary for the fulfilment of its mission, 
under conditions specified in a separate Protocol.” 


ARTICLE 219 


Member States undertake not to submit a dispute concerning the inter- 
pretation or application of the present Treaty to any method of settlement 
other than those provided for in the Treaty. 


ARTICLE 220 


Member States shall, so far as necessary, engage in negotiations with 
each other with a view to ensuring for their nationals 


the protection of persons and the enjoyment and protection of rights 
under the conditions granted by each State to its own nationals, the 
abolition of double taxation within the Community, 


mutual recognition of companies within the meaning of Article 58, 
paragraph 2, the retention of their legal personality in cases where 
the registered office is transferred from one country to another, and 
the possibility for companies subject to the laws of different Member 
States to form mergers, 


the simplification of the formalities governing the reciprocal recogni- 
tion and execution of judicial decisions and arbitral awards. 


aes’ Not printed here. 
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ÅRTICLE 221 


Within three years of the entry into force of the present Treaty, Member 
States shall accord to nationals of other Member States the same facilities 
as regards financial participation in the capital of companies within the 
meaning of Article 58 as they accord to their own nationals, without prej- 
udice to application of the other provisions of the present Treaty. 


ARTICLE 222 


The present Treaty shall be entirely without prejudice to the system 
of ownership in Member States. 


ÅRTICLE 228 


1. The provisions of the present Treaty shall not be incompatible with 
the following rules: 

(a) no State shall be obliged to supply information the disclosure of 
which it considers contrary to the vital interests of its security. 

(b) each Member State may take the measures which it considers 
necessary to protect the vital interests of its security, and which are con- 
nected with the manufacture or sale of arms, munitions and war materials; 
these measures must not interfere with conditions of competition in the 
common maket in respect of products not intended for specifically mili- 
tary purposes. 

2. During the first year after the entry into force of the present Treaty, 
the Council, voting unanimously, shall establish the list of products to 
which the provisions of paragraph 1 shall apply. 

3. The Council, voting unanimously on a proposal by the Commission, 
may amend the said list. 


ARTICLE 224 


Member States shall consult one another for the purpose of taking in 
common the necessary measures to prevent the operation of the common 
market from being affected by measures which a Member State may be 
led to take in case of serious internal disturbances affecting public order. 
in case of war or serious international tension constituting a threat of war, 
or in order to fulfil undertakings into which it has entered for the purpose 
of maintaining peace and international security. 


ARTICLE 225 


If the measures taken in the cases mentioned in Articles 223 and 224 in 
fact disturb conditions of competition in the common market, the Com- 
mission, acting in conjunction with the State concerned, shall examine 
how these measures may be adapted to the rules established by the present 
Treaty. 

By derogation from the procedure provided for in Articles 169 and 
170, the Commission or any Member State may apply direct to the Court 
of Justice if it considers that another Member State is abusing the powes 

LJ 


e 
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provided for under Articles 223 and 224. The Court of Justice shall hear 
the case in camera. 


ARTICLE 226 


1. During the transitional period, in case of serious difficulties which are 
likely to persist in any sector of economic activity, or difficulties which 
may seriously impair the economic situation in any region, a Member 
State may ask for authorisation to take safeguard measures to restore the 
situation and adapt the sector in question to the common market economy. 

2. At the request of the State concerned, the Commission shall imme- 
diately take emergency action to decide upon the safeguard measures it 
considers necessary, specifying the conditions and ways and means of ap- 
plying them. . 

3. The measures authorised under paragraph 2 may include derogations 
from the rules established by the present Treaty, to the extent and for the 
periods strictly necessary for the achievement of the aims referred to in 
paragraph 1. 

In the selection of suitable measures, priority must be given to those 
which will least disturb the operation of the common market. 


ARTICLE 227 


1. The present Treaty shall apply to the Kingdom of Belgium, the French 
Republic, the German Federal Republic, the Italian Republic, the Grand 
Duchy of Luxembourg and the Kingdom of the Netherlands. 

2. With regard to Algeria and the French Departments overseas, the 
provisions of the present Treaty relating to: 

the free movement of goods, 
agriculture, with the exception of Article 40, paragraph 4, 
the liberalisation of services, 
the rules of competition, 
the safeguard measures provided for in Articles 108, 109 and 226, 
the institutions, 
shall apply as from the date of the entry into force of the present Treaty. 

The conditions for the implementation of the other provisions of the 
present Treaty shall be determined, not later than two years after its 
entry into force, by decisions of the Council, voted unanimously on a 
proposal of the Commission. 

Within the framework of the procedures provided for in the present 
Treaty and, in particular, in Article 226, the institutions of the Community 
shall take care to ensure the economic and social development of the regions 
in question. 

3. The overseas countries and territories listed at Annex IV of the 
present Treaty shall be the subject of the special system of association 
described in Part IV of the present Treaty. 

4, The provisions of the present Treaty shall apply to European ter- 
ax#ories for whose foreign relations a Member State is responsible. 

e 
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ARTICLE 228 


1. In eases where the provisions of the present Treaty provide for the 
conclusion of agreements between the Community and one or more States, 
or an international organisation, such agreements shall be negotiated by 
the Commission. Subject to the powers conferred upon the Commission 
in this respect, they shall be concluded by the Council, after consulting 
the Assembly in cases provided for by the present Treaty. 

The Council, the Commission or a Member State may, as a preliminary, 
obtain the opinion of the Court of Justice on the compatibility of the con- 
templated agreement with the provisions of the present Treaty. An agree- 
ment which is the subject of a negative opinion by the Court of Justice 
may not enter into force except on conditions determined, according to 
circumstances, under Article 236. 

2. Agreements concluded under the conditions laid down above shall 
be binding on the institutions of the Community and on Member States. 


ARTICLE 229 


The Commission shall be responsible for assuring all useful contacts 
with the organs of the United Nations, of their Specialised Agencies and 
of the General Agreement on Tariffs and Trade. 

It shall further assure appropriate contacts with all international 
organisations. 

ARTICLE 230 


The Community shall co-operate in every useful way with the Council 
of Europe. 
ARTICLE 231 


The Community shall establish with the Organisation for European 
Economie Co-operation close collaboration, the details of which shall be 
determined by common agreement. 


ARTICLE 232 


1. The provisions of the present Treaty shall not affect those of the 
Treaty establishing the European Coal and Steel Community, particularly 
as regards the rights and obligations of Member States, the powers of the 
institutions of the said Community, and the rules laid down by the said 
Treaty for the operation of the common market for coal and steel. 

2. The provisions of the present Treaty shall not derogate from the 
stipulations of the Treaty establishing the European Atomic Energy 
Community. 

ARTICLE 283 


The provisions of the present Treaty shall not be incompatible with the 
existence or establishment of the regional unions between Belgium and 
Luxembourg, and between Belgium, Luxembourg and the Netherlands, so 
far as the objects of these regional unions are not achieved by applicatiop o 
of the present Treaty. . 
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ARTICLE 234 


The rights and obligations resulting from conventions concluded prior 
to the entry into force of the present Treaty, between one or more Member 
States and one or more outside States, shall not be affected by the pro- 
visions of the present Treaty. 

In so far as such conventions are not compatible with the present Treaty, 
the Member State or States in question shall take all suitable steps to re- 
move such incompatibility as is found to exist. If necessary, Member 
States shall lend each other assistance in order to achieve this purpose 
and, when appropriate, shall adopt a common attitude. 

In the implementation of the conventions referred to in the first para- 
graph, Member States shall take into account the fact that the advantages 
accorded under the present Treaty by each Member State form an integral 
part of the establishment of the Community and are therefore inseparably 
linked to the creation of common institutions, the conferment upon them 
of their powers and the concession of the same advantages by all the other 
Member States. 


ARTICLE 235 


If action by the Community appears necessary to achieve one of the aims 
of the Community, in the operation of the common market, and if the 
present Treaty has not provided the powers of action required for this 
purpose, the Council, voting unanimously on a proposal by the Com- 
mission, and after consulting the Assembly, shall take the appropriate 
steps. 


ARTICLE 236 


The Government of any Member State or the Commission may submit 
to the Council proposals for the revision of the present Treaty. ° 

If the Council, after consulting the Assembly and, when appropriate, the 
Commission declares itself in favour of the calling of a conference of 
representatives of the Governments of Member States, such conference 
shall be convened by the President of the Council for the purpose of 
agreeing upon the amendments to be made to the present Treaty. 

Amendments shall enter into force after being ratified by all Member 
States in conformity with their respective constitutional rules. 


ARTICLE 237 


Any European State may to ask to join the Community. It shall address 
its request to the Council which, after taking the opinion of the Commis- 
sion, shall decide by a unanimous vote. 

The conditions of admission and the adaptations to the present Treaty 
entailed thereby shall be the subject of an agreement between the Member 
States and the applicant State. The said agreement shall be submitted for 

~satification by all the contracting States, in conformity with their respective 
constitutional rules. e 
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ARTICLE 238 


The Community may conclude with an outside State, a union of States 
or an international organisation agreements creating an association char- 
acterised by reciprocal rights and obligations, joint action and special 
procedures. 

Such agreements shall be concluded by the Council voting unanimously 
after consulting the Assembly. 

Whenever such agreements involve amendments to the present Treaty, 
such amendments must first be adopted according to the procedure laid 
down in Article 236. 


ARTICLE 239 


The Protocols, which are to be annexed to the present Treaty by agree- 
ment between the Member States, shall form an integral part thereof. 


ARTICLE 240 


The present Treaty shall be concluded for an indefinite period. 


ESTABLISHMENT OF THE INSTITUTIONS 
ARTICLE 241 


The Council shall meet within one month from the entry into force of 
the Treaty. 
ARTICLE 242 


The Council shall take all necessary measures to set up the Economic 
and Social Committee within three months of the Council’s first meeting. 


ARTICLE 243 


The Assembly shall meet, at the summons of the President of the Coun- 
cil, within two months of the Council’s first meeting, to elect its officers 
and draw up its rules of procedure. Until its officers are elected, the As- 
sembly shall be presided over by its oldest member. 


ARTICLE 244 


The Court of Justice shall enter upon its duties immediately on the ap- 
pointment of its members. Its first President shall be chosen for three 
years under the same conditions as its members. 

The Court of Justice shall draw up its rules of procedure within three 
months of assuming its duties. 

Cases may not be brought before the Court of Justice until after the 
date of publication of these rules of procedure, and the time-limits for the 
lodging of appeals shall run only from that same date. 

From the date of his appointment, the President of the Court of Justice 
shall exercise the powers conferred upon him by the present Treaty. aS 
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ARTICLE 245 


The Commission shall enter upon its duties and assume the responsi- 
bilities entrusted to it by the present Treaty as soon as its members are 
appointed. 

Immediately on entering upon its duties, the Commission shall undertake 
the studies and establish the contacts which are necessary for obtaining 
an overall view of the economic situation of the Community. 


ARTICLE 246 


1. The first financial period shall extend from the date of the entry into 
force of the Treaty until 31 December following. However, this period 
shall continue until 31 December of the year following that of the entry 
into force of the Treaty, if this occurs in the second half of the year. 

2. Until the budget for the first financial period is drawn up, Member 
States shall make advances to the Community. These advances, which 
shall not bear interest, shall be deductible from the financial contributions 
payable under the said budget. 

3. Until the staff rules and the regime to be applied to the other agents 
of the Community, provided for in Article 212, are established, each insti- 
tution shall recruit the staff it needs and shall, for this purpose, conclude 
contracts of limited duration. 

Each institution shall examine with the Council questions concerning the 
number, remuneration and allocation of posts. 


FINAL PROVISIONS 
ARTICLE 247 


The present Treaty shall be ratified by the High Contracting Parties ac- 
cording to their respective constitutional rules. The instruments of rati- 
fication shall be deposited with the Government of the Italian Republic. 

The present Treaty shall enter into force on the first day of the month 
following the deposit of the instrument of ratification by the signatory 
State which is the last to accomplish this formality. However, if this de- 
posit is made less than fifteen days before the beginning of the following 
month, the Treaty shall not enter into force until the first day of the 
second month following the date of such deposit. 


ARTICLE 248 


The present Treaty, drawn up in a single copy, in German, French, 
Italian and Dutch, all four texts being equally authentic, shall be de- 
posited in the archives of the Government of the Italian Republic, which 
shall transmit a certified true copy to each of the Governments of the 
other signatory States. 

In Farn Wuereor, the undersigned Plenipotentiaries have placed their 

> Signatures at the end of the present Treaty. 
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Done at Rome, the twenty-fifth day of March, one thousand nine bun- 
dred and fifty-seven. 


[Signed] P. H. Spaax. [Signed] J. Cu. Snoy et D’OPpPUgRS. 


[Signed] ADENAUER. [Signed] HALLSTEIN. 

[Signed] Pinzav. [Signed] M. FAURE. 

[Signed] Antonio Szani. [Signed] GAETANO MARTINO. 
[Signed] Becu. [Signed] LAMBERT SCHAUS. 
[Signed] J. Luns. [Signed] J. LinTHoRsT HOMAN. 


[Annexes I and II omitted here.] 


ANNEX IJI 


LIST OF INVISIBLE TRANSACTIONS PROVIDED IN ARTICLE 106 OF THE TREATY 


Maritime freights, including chartering, harbour expenses, disbursements 
for fishing vessels, ete. 
Inland waterway freights, including chartering. 
Road transport: passengers and freights, including chartering. 
Air transport: passengers and freights, including chartering. 
Payment by passengers of international air tickets and excess luggage 
charges; payment of international air freight charges and chartered 
flights. 
Receipts from the sale of international air tickets, excess luggage charges, 
international air freight charges, and chartered flights. 
For all means of maritime transport: harbour services (bunkering and pro- 
visioning, maintenance, repairs, expenses for crews, etc.). 
For all means of inland waterway transport: harbour services (bunkering 
and provisioning, maintenance and minor repairs of equipment, expenses 
for crews, ete.). 
For all means of commercial road transport: fuel, oil, minor repairs, garag- 
ing, expenses for drivers and crews, etc. 
For all means of air transport: operating costs and general overheads, in- 
cluding repairs to aircraft and to air transport equipment. 
Warehousing and storage charges, customs clearance. 
Customs duties and fees. 
Transit charges. 
Repair and assembly charges. 
Processing, finishing, processing of work under contract, and other services 
of the same nature, 
Repair of ships. 
Repair of means of transport other than ships and aircraft. 
Technical assistance (assistance relating to the production and distribution 
of goods and services at all stages, given over a period limited according to 
the specific purpose of such assistance, and including e.g. advice or visits by 
experts, preparation of plans and blueprints, supervision of manufacture, 
market research, training of personnel). a o 
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Commission and brokerage. 

Profits arising out of transit operations or sales of transshipment. 
Banking commissions and charges. 

Representation expenses. 

Advertising by all media. 

Business travel, 

Participation by subsidiary companies and branches in overhead expenses 
of parent companies situated abroad and vice-versa. 

Contracting (construction and maintenance of buildings, roads, bridges, 
ports ete. carried out by specialised firms and, generally, at fixed prices 
after open tender). 

Differences, margins and deposits due in respect of operations on com- 
modity terminal markets in conformity with normal bona fide commercial 
practice. 

Tourism. 

Travel for private reasons (education). 

Travel for private reasons (health). 

Travel for private reasons (family). 

Subscriptions to newspapers, periodicals, books, musical publications. 
Newspapers, periodicals, books, musical publications and records. 

Printed films, commercial, documentary, educational, ete. (rentals, dues, 
subseriptions, reproduction and synchronisation fees, etc.). 

Membership fees. 

Current maintenance and repair of private property abroad. 

Government expenditure (official representation abroad, contributions to 
international organisations). 

Taxes, court expenses, registration fees for patents and trade marks. 
Claims for damages. 

Refunds in the case of cancellation of contracts and refunds of uncalled- 
for payments. 

Fines, 

Periodical settlements in connection with public transport and postal, tele- 
graphic and telephone services. 

Exchange authorisations granted to own or foreign nationals emigrating. 
Exchange authorisations granted to foreign nationals returning to their 
country of origin. 

Salaries and wages (of frontier or seasonal workers and of other nonresi- 
dents, without prejudice to the right of a country to regulate terms of em- 
ployment of foreign nationals). 

Emigrants’ remittances (without prejudice to the right of a country to 
regulate immigration). 

Fees. 

Dividends and shares in profits. 

Interests on debentures, mortgages etc. 

Rent. 

Contractual amortisation (with the exception of transfers in connection 


wiih amortisation having the character either of anticipated repayments or 
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of the discharge of accumulated arrears). 

Profits from business activity. 

Authors’ royalties. 

Patents, designs, trade marks, and inventions (the assignment and licensing 
of patent rights, designs, trade marks and inventions, whether or not legally 
protected, and transfers arising out of such assignment or licensing). 
Consular receipts. 

Pensions and other income of a similar nature. 

Maintenance payments resulting from a legal obligation or from a decision 
of a Court and financial assistance in cases of hardship. 

Transfers by installments of assets deposited in one Member country by 
persons residing in another Member country whose personal income in that 
country is not sufficient to cover their living expenses. 

Transactions and transfers in connection with direct insurance. 
Transactions and transfers in connection with reinsurance retrocession. 
Opening and reimbursement of commercial or industrial credits. 

Transfer of minor amounts abroad. 

Charges for documentation of all kinds incurred on their own account by 
authorised dealers in foreign exchange. 

Sports prizes and racing earnings. 

Inheritances. 

Dowries. 


ANNEX IV 


OVERSEAS COUNTRIES AND TERRITORIES TO WHICH THE PROVISIONS OF Parr IV 
OF THE TREATY APPLY 


French West Africa including: Senegal, the Sudan, Guinea, the Ivory 
Coast, Dahomey, Mauretania, the Niger, the Upper Volta. 

French Equatorial Africa including: the Middle Congo, Ubangi-Shari, 
Chad, Gaboon. 

St. Pierre and Miquelon, the Comoro Archipelago, Madagascar and de- 
pendencies, the French Somali Coast, New Caledonia and dependencies, the 
French Settlements in Oceania, the Southern and Antarctie Territories. 
The Autonomous Republic of Togoland. 

The French Trusteeship Territory in the Cameroons. 

The Belgian Congo and Ruanda-Urundi. 

The Italian Trusteeship Territory in Somaliland. 

Dutch New Guinea. 


ANNEX V 
PROTOCOL ON THE STATUTE OF THE EUROPEAN INVESTMENT BANK 


Tse Hien CONTRACTING Parties 

Destrous of establishing the Statutes of the European Investment Bank, 
provided for in Article 129 of the Treaty, 

Have AGREED on the following provisions, which shall be annexed to the 
present Treaty: e o 
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ARTICLE 1 


The European Investment Bank set up by Article 129 of the Treaty, 
hereinafter called ‘‘The Bank,’’ shall be constituted, and shall carry out 
its functions and activities, in conformity with the provisions of the Treaty 
and of the present Statutes. 

The seat of the Bank shall be decided upon by agreement between the 
Governments of the Member States. 


ARTICLE 2 


The objects of the Bank shall be those laid down in Article 130 of the 
Treaty. 


ARTICLE 3 


In accordance with Article 129 of the Treaty, the following shall be 
members of the Bank: 


the Kingdom of Belgium 

the French Republic 

the German Federal Republic 
the Italian Republic 

the Grand Duchy of Luxembourg 
the Kingdom of the Netherlands. 


ARTICLE 4 


1. The capital of the Bank shall consist of one thousand million units of 
account subscribed by the Member States in the following amounts: 


Belgium 86.5 million 
France 300 million 
Germany 300 million 
Italy 240 million 
Luxembourg 2 million 
Netherlands 71.5 million 


The value of one unit of account shall be 0.88867088 grammes of fine 
gold. 

The Member States shall be responsible only up to the amount of their 
share of capital subscribed and not paid up. 

2. The admission of a new member shall entail an increase in the sub- 
scribed capital corresponding to the additional capital brought in by the 
new member. 

3. The Board of Governors, by a unanimous vote, may decide to increase 
the subscribed capital. 

4. The share of the subscribed capital may not be ceded, or given as col- 

elaseral security, and shall not be attachable. 
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ARTICLE 5 


1. The Member States shall pay up 25% of the subscribed capital, by five 
equal payments to be made not later than two months, nine months, sixteen 
months, twenty-three months and thirty months, respectively, from the date 
of entry into force of the Treaty. 

Each payment shall be made, as to one-quarter in gold or a freely con- 
vertible currency, and as to three-quarters in national currency. 

2. The Board of Directors may demand that the remaining 75% of the 
subscribed capital be paid up, should such payment become necessary in 
order to meet the obligations of the Bank towards those who have provided 
its funds. 

Each Member State shall pay an amount proportionate to its share of 
the subscribed capital, in the currencies néeded by the Bank in order to 
meet the aforesaid obligations. 


ARTICLE 6 


1. On the proposal of the Board of Directors, the Board of Governors may 
decide, by the prescribed majority, that Member States shall grant the Bank 
special interest-bearing loans if and so far as the Bank requires such loans 
in order to finance specific projects, provided that the Board of Directors 
furnishes proof that it is unable to obtain the necessary resources itself, on 
suitable conditions, on the capital markets, due regard being had to the 
nature and object of the projects to be financed. 

2. Special loans may not be asked for before the beginning of the fourth 
year following the entry into force of the Treaty. They must not exceed 
a total of 400 million units of account, or of 100 million units of account 
a year. 

3. The term of special loans shall be decided in the light of the term of 
the credits or guarantees which the Bank proposes to grant by means of 
such loans; it shall not exceed twenty years. The Board of Governors, 
voting with the prescribed majority on a proposal by the Board of Direc- 
tors, may decide upon anticipated repayment of a special loan. 

4, Special loans shall bear interest at 4% per annum, unless the Board 
of Governors, having regard to the trend and level of rates of interest on 
the capital markets, shall decide to fix a different rate. 

5. Special loans shall be granted by the Member States in proportion to 
their subscription to the capital; they shall be paid in national currency 
within six months of their being asked for. 

6. In the event of the liquidation of the Bank, special loans made by 
Member States shall be repaid only after settlement of the other debts of 
the Bank. 


ARTICLE 7 


1. Should the par value of the currency of a Member State fall in relation 
to the unit of account as defined in Article 4, the amount of that State’s 
share of the capital paid up by it in its national currency shall be adjusted> œ 
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proportionately to the change occurring in the par value, by an additional 
payment made by the State in question to the Bank. Nevertheless, the 
amount subject to adjustment may not exceed the total amount of loans 
granted by the Bank in the currency concerned and the Bank’s resources 
in that currency. The additional payment shall be made within a period 
of two months or, so far as it corresponds to loans, on the dates on which 
such loans fall due. 

2. Should the par value of the currency of a Member State rise in rela- 
tion to the unit of account as defined in Article 4, the amount of that State’s 
share of the capital paid up by it in its national currency shall be adjusted 
proportionately to the change occurring in the par value, by a repayment 
made by the Bank to the State in question. Nevertheless, the amount sub- 
ject to adjustment may not exceed the total amount of loans granted by the 
Bank in the currency concerned and the Bank’s resources in that currency. 
The repayment shall be made within a period of two months or, so far as 
it corresponds to loans, on the dates on which such loans fall due. 

3. The par value of the currency of a Member State in relation to the unit 
of account as defined in Article 4 shall be the relation between the weight 
of fine gold contained in the unit of account and the weight of fine gold 
corresponding to the par value of such currency as declared to the Inter- 
national Monetary Fund. Failing this, the par value shall be given by the 
rate of exchange against a currency either quoted in or convertible into 
gold, applied by the Member State for current payments. 

4. The Board of Governors may decide not to apply the rules laid down 
in paragraphs 1 and 2 above, should there be a uniformly proportionate 
adjustment in the par value of all the currencies of the countries members 
of the International Monetary Fund or of the members of the Bank. 


ARTICLE 8 


The Bank shall be administered and managed by a Board of Governors, 
a Board of Directors and a Management Committee. 


ARTICLE 9 


1. The Board of Governors shall consist of Ministers appointed by the 
Member States. 

2. The Board of Governors shall lay down general directives concerning 
the credit policy of the Bank, particularly with regard to the various ob- 
jectives which will require to be pursued as the common market gradually 
comes into being. 

The Board of Governors shall supervise the implementation of these di- 
rectives. 

3. In addition, the Board of Governors shall: 


(a) decide on any increase in the subscribed capital, in accordance with 
paragraph 3 of Article 4; 

(b) exercise the powers provided for in Article 6 with regard to special 
- Yans; 


1957] OFFICIAL DOCUMENTS 943 


(c) exercise the powers provided for in Articles 11 and 13 with regard 
to the appointment and removal from office of members of the Board of 
Directors and the Management Committee; 

(d) authorise the derogation provided for in paragraph 1 of Article 18; 

(e) approve the Annual Report drawn up by the Board of Directors; 

(f) approve the annual balance sheet and also the profit and loss ac- 
count; 

(g) exercise the powers and functions provided for in Articles 7, 14, 17, 
26 and 27; 

(h) approve the Rules of Procedure of the Bank. 


4, Within the framework of the Treaty and the present Statutes, the 
Board of Governors, voting unanimously, is impowered to take any deci- 
sions with regard to suspension of the Bank’s activities and, should the case 
arise, its liquidation. 


ARTICLE 10 


Except where otherwise provided in the present Statutes, the Board of 
Governors shall take its decisions by a majority vote of its members. Votes 
of the Board of Governors shall be governed by the provisions of Article 148 
of the Treaty. 


ARTICLE 11 


1. The Board of Directors shall have exclusive powers of decision in re- 
spect of the granting of credits and guarantees and of the raising of loans; 
it shall fix the rates of interest for loans and also the rates of commission 
on guarantees; it shall supervise the sound administration of the Bank; it 
shall ensure that the management of the Bank conforms to the provisions 
of the Treaty and of the Statutes, and to the general directives laid down 
by the Board of Governors. 

At the end of the financial year, the Board of Directors shall submit a 
report to the Board of Governors and shall publish it after approval. 

2. The Board of Directors shall consist of twelve directors and twelve 
deputies. 

The directors shall be appointed by the Board of Governors for a period 
of five years, on nomination by the Member States and the Commission re- 
spectively, as follows: 


2 directors nominated by common agreement by the Benelux countries; 
8 directors nominated by the French Republic; 

3 directors nominated by the German Federal Republic; 

3 directors nominated by the Italian Republic; 

1 director nominated by the Commission. 


They shall be re-eligible. 
Each director shall have a deputy, appointed under the same conditions 
and aceording to the same procedure as the directors. 
The deputies may take part in the meetings of the Board of Directors but 
e 


o 
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without the right to vote unless replacing a director if the latter is unable 
to be present. 

The Chairman or, in his absence, one of the Vice-Chairmen of the Man- 
agement Committee shall preside over meetings of the Board of Directors, 
but shall not vote. 

The members of the Board of Directors shall be chosen from amongst 
persons of note, selected for their ability and integrity. They shall be re- 
sponsible only to the Bank. 

3. A director may, by decision of the Board of Governors, voting with 
the prescribed majority, be removed from office only if he no longer fulfils 
the conditions necessary for the exercise of his functions. 

If the annual report is not approved, this shall entail the resignation of 
the Board of Directors. . 

4. In the event of a vacancy or vacancies arising as a result of death, or 
of individual or collective resignation or removal from office, such vacancy 
or vacancies shall be filled according to the rules laid down in the preceding 
paragraph. Apart from cases of complete change of membership, members 
shall be replaced for the remainder of their term of office. 

5. The Board of Governors shall fix the remuneration of members of the 
Board of Directors. Any question of incompatibility with regard to the 
functions of a Director or a deputy, shall be decided by the Board of Gov- 
ernors, voting unanimously. 


ARTICLE 12 


1, Each Director shall have one vote on the Board of Directors. 

2. Unless otherwise provided in the present Statutes, the Board of Direc- 
tors shall take its decisions by simple majority of the members of the Board 
entitled to vote. The prescribed majority shall require at least eight votes. 
The Rules of Procedure of the Bank shall fix the quorum in the absence of 
which decisions of the Board of Directors shall not be valid. 


ARTICLE 13 


1. The Management Committee shall consist of a chairman and two vice- 
chairmen, appointed for a period of six years by the Board of Governors 
on the proposal of the Board of Directors. They shall be re-eligible. 

2. On the proposal of the Board of Directors, adopted by the prescribed 
majority, the Board of Governors, also voting with the prescribed majority, 
may remove from office members of the Management Committee. 

3. The Management Committee shall be responsible for the day-to-day 
operations of the Bank, under the authority of the Chairman and under the 
supervision of the Board of Directors. 

It shall prepare the decisions of the Board of Directors with regard, in 
particular, to the raising of loans and the granting of credits and guaran- 
tees. It shall be responsible for the implementation of such decisions. 

4, The Management Committee, voting by a majority, shall formulate its 
opinions concerning means for the granting of loans and guarantees and 


* déoncerning plans for the rgising of loans. 
e 
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5. The Board of Governors shall fix the remuneration of members of the 
Management Committee and decide on cases of incompatibility with their 
functions. 

6. The Chairman or, if he is prevented, one of the Vice-Chairmen shall 
represent the Bank in judiciary or extra-judiciary matters. 

7. The officials and employees of the Bank shall be under the authority of 
the Chairman and shall be engaged and dismissed by him. In the choice 
of staff, account must be taken not only of personal skills and professional 
qualifications, but also of a fair representation of the nationals of Member 
States. 

8. The Management Committee and the staff of the Bank shall be respon- 
sible to the Bank only, and shall be sompletey. independent in the exercise 
of their functions. 


ARTICLE 14 


1. A Committee of three members, appointed on grounds of their com- 
petence by the Board of Governors, shall each year verify that the opera- 
tions of the Bank are properly conducted and the books properly kept. 

2, It shall confirm that the balance sheet and profit and loss account are 
in conformity with the accounts and vouchers and faithfully reflect the 
situation of the Bank in regard to assets and liabilities. 


ARTICLE 15 


The Bank shall communicate with each Member State through the au- 
thority designated by the latter. In the conduct of financial operations, 
the Bank shall have recourse to the bank of issue of the Member State con- 
cerned, or to other financial institutions approved by the latter. 


ARTICLE 16 


1. The Bank shall co-operate with all international organisations whose 
fields of activity are similar to its own. 

2. The Bank shall seek all suitable contacts facilitating co-operation with 
the banking and financial institutions of the countries to which it extends 
its operations. 


ARTICLE 17 


At the request of a Member State or of the Commission, or at its own 
initiative, the Board of Governors shall interpret or supplement, under the 
same conditions as those under which they were adopted, the directives laid 
down by it under the terms of Article 9 of the present Statutes. 


ARTICLE 18 


1, Within the framework of the mandate defined in Article 130 of the 
Treaty, the Bank shall grant credits to its members or to public or private 


enterprises for investment projects to be carried out within the European” 


kod 
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territories of Member States, so far as means from other sources are not 
available on reasonable terms. 

Nevertheless, by derogation authorised unanimously by the Board of 
Governors on the proposal of the Board of Directors, the Bank may grant 
credits for investment projects to be carried out, in whole or in part, out- 
side the European territories of Member States. 

2. The granting of loans shall, as far as possible, be made dependent on 
the employment of other means of financing. 

3. Upon agreeing to grant a loan to an enterprise or authority other than 
a Member State, the Bank shall make the granting of such loans dependent 
on either a guarantee from the Member State within whose territory the 
project is to be carried out or on other adequate guarantees. 

4. The Bank may guarantee loans raised by public or private enterprises 
or by local authorities for the purpose of carrying out operations provided 
for in Article 130 of the Treaty. 

5. The total sum of loans and guarantees granted by the Bank shall not 
exceed 250% of the amount of the subscribed capital. 

6. The Bank shall protect itself against exchange risks by including in 
contracts for loans or guarantees such clauses as it considers appropriate. 


ArticLe 19 


1. The rates of interest on loans to be granted by the Bank and the rates 
of commission on guarantees must be adapted to prevailing conditions on 
the capital market and must be calculated so that the receipts therefrom 
shall enable the Bank to meet its obligations to cover its expenses and to 
constitute a reserve fund as provided for in Article 24. 

2, The Bank shall not grant any reduction in rates of interest. Should 
a reduction in the rate of interest appear desirable, having regard to the 
particular nature of the project to be financed, the Member State concerned 
or a third party may grant a bonus on the interest in so far as the grant 
of such bonus is compatible with the rules laid down in Article 92 of the 
Treaty. 


ArT 20 


In its operations relating to loans and guarantees, the Bank shall observe 
the following principles: 

1. It shall ensure that its funds are émployed in the most rational manner 
in the interests of the Community. 

It may issue loans or provide guarantees for raising loans only: 

(a) when the service of interest and amortisation is guaranteed by 
working profits in the case of projects carried out by enterprises in the 
sector of production or by an undertaking subscribed by the State in which 
the project is carried out, or given in some other way, in the case of other 
projects ; 

(b) and when the execution of the project contributes to the increase of 
economie productivity in general and promotes the development of the 


common market. 3 
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2. It shall not acquire any share in any enterprise or undertake any re- 
sponsibility in the management thereof unless this is necessary for the pro- 
tection of its own rights, in order to guarantee recovery of its debt. 

3. It may dispose of its claims on the capital market and may, for this 
purpose, require its debtors to issue bonds or other securities. 

4, Neither the Bank nor the Member States shall impose any conditions 
according to which the sums lent must be expended within any specific 
Member State. 

5. It may make the granting of loans dependent on the organisation of 
international tenders. 

6. It shall not finance, either in whole or in part, any project which is 
opposed by the Member State within whose territory it is to be executed. 


ARTICLE 21 


1. Requests for loans or guarantees may be addressed to the Bank cither 
through the Commission or through the Member State in whose territory 
the project is to be carried out. An enterprise also may apply direct to 
the Bank for a loan or a guarantee. 

2. Requests made through the Commission shall be submitted to the 
Member State in whose territory the project is to be carried out, for its 
opinion. Requests made through the State shall be submitted to the Com- 
mission for its opinion. Requests made direct by an enterprise shall be 
submitted to the Member State concerned and to the Commission. 

The Member States concerned and the Commission shall give their opin- 
ions within at latest two months. Failing a reply by the end of this period, 
the Bank may assume that the project in question gives rise to no objections. 

3. The Board of Directors shall decide upon requests for loans or guar- 
antees which are submitted to it by the Management Committee. 

4, The Management Committee shall examine whether requests for loans 
or guarantees submitted to it are in conformity with the provisions of the 
present Statutes, in particular, with those of Article 20. If the Manage- 
ment Committee decides in favour of granting the loan or guarantee, it 
shall submit the draft contract to the Board of Directors. It may make its 
favourable opinion dependent on such conditions as it thinks essential. If 
the Management Committee decides against granting the loan or guarantee, 
it shall submit the relevant documents to the Board of Directors together 
with its opinion. 

5. If the Management Committee gives an unfavourable opinion, a unani- 
mous vote by the Board of Directors shall be required for the granting of 
the loan or guarantee. 

6. If the Commission gives an unfavourable opinion, a unanimous vote 
by the Board of Directors shall be required for the granting of the loan or 
guarantee, the director nominated by the Commission abstaining from vot- 
ing on this occasion. 

7. If both the Management Committee and the Commission give an un- 
favourable opinion, the Board of Directors shall not grant the loan or 


guarantee in question. z a 
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ARTICLE 22 


1. The Bank shall raise loans, on the international capital markets, in 
order to procure the resources necessary to the accomplishment of its tasks. 

2. The Bank may raise a loan on the capital market of a Member State, 
within the framework of the legal provisions applying to internal issues or, 
if there are no such provisions in a Member State, when the Member State 
in question and the Bank have concerted together and reached an agree- 
ment concerning the loan contemplated by the latter. 

The competent authorities in the Member State may not refuse their 
assent unless serious disturbances on the capital market of that State are 
to be feared. 


` ARTICLE 23 


1. The Bank may employ any available funds which it does not immedi- 

ately need in order to meet its obligations, under the following conditions : 

(a) it may make investments in the money markets, 

(b) subject to the provisions of paragraph 2 of Article 20 it may buy 
and sell securities issued by itself or by its debtors; 

(c) it may transact any other financial operation consistent with its 
objective. 

2. Without prejudice to the provisions of Article 25, the Bank, in manag- 
ing its investments, shall not engage in any arbitrage of exchange that is 
not directly necessitated by the realisation of its credits or by the fulfil- 
ment of obligations it has contracted through the loans it has floated or 
guarantees it has granted. 

8. In all activities covered by the present Article, the Bank shall act in 
agreement with the competent authorities of the Member States or with 
their respective banks of issue. 


ARTICLE 24 


1. A reserve fund, amounting to 10% of the subscribed capital, shall be 
built up progressively. Should the position of the Bank’s obligations jus- 
tify such action, the Board of Directors may decide to constitute additional 
reserves. Until this reserve fund has been completely built up, the follow- 
ing shall be put towards it: 

(a) receipts from interest on loans granted by the Bank out of the 
amounts to be paid up by Member States under Article 5; 

(b) receipts from interest on loans granted by the Bank out of the 
funds derived from repayment of the loans referred to in paragraph (a) 
above, 
in so far as these receipts from interest are not required to meet the obli- 
gations of the Bank or to cover its expenses. 

2. The amounts in the reserve fund shall be invested so as to be at all 


* “times available to meet the purpose of that fund. 
e 
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ARTICLE 25 


1. The Bank shall at all times have full authority to transfer its holdings 
in the currency of one of the Member States into the currency of another 
Member State, in order to carry out financial operations in conformity 
with its object as laid down in Article 130 of the Treaty, due regard being 
had to the provisions of Article 23 of the present Statutes. The Bank shall, 
so far as possible, avoid making such transfers if it possesses holdings read- 
ily available, or that can be mobilised, in the currency it needs. 

2, The Bank may not convert its holdings in the currency of one of the 
Member States into the currency of an outside country without the agree- 
ment of the Member State concerned. 

3. The Bank may dispose freely both of that part of its capital which is 
paid up in gold or convertible currencies, and also of foreign eurrency bor- 
rowed on an outside market. 

4, The Member States undertake to make available to the Bank’s debtors 
the foreign currency necessary for the repayment of capital and interest in 
respect of loans granted or guaranteed by the Bank in connection with 
projects to be carried out in their territories. 


ARTICLE 26 


Should a Member State fail to fulfil the obligations devolving on it as a 
member under the present Statutes and, in particular, that of paying up 
its share of the subscribed capital or its special loans, or of ensuring the 
service of its borrowings, the granting of loans or guarantees to that Mem- 
ber State or to its nationals may be suspended by a decision of the Board 
of Governors, voting with the prescribed majority. 

Such a decision shall not free either the State itself or its nationals from 
their obligations towards the Bank. 


ARTICLE 27 


1. Should the Board of Governors decide to suspend the activities of the 
Bank, all the latter’s activities shall immediately be brought to a standstill, 
with the exception of operations necessary to ensure the due utilisation, 
protection and conservation of its property and the fulfilment of its under- 
takings. 

2. In the event of liquidation, the Board of Governors shall appoint the 
liquidators and give them instructions for carrying out the liquidation. 


ARTICLE 28 


1. The Bank shall, in each of the Member States, enjoy the widest legal 
capacity accorded to corporate bodies under the respective internal laws of 
those States, including, in particular, the right to acquire and dispose of 
movable and immovable property and to be a party to legal proceedings. 

The privileges and immunities to be granted to the Bank shall be laid, 
down in the Protocol provided for in Article 218 eof the Treaty. 
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2. The property of the Bank shall be exempt from all forms of requisi- 
tioning and expropriation. 


ARTICLE 29 


Subject to the powers granted to the Court of Justice, the appropriate 
national tribunals shall be competent in respect of any litigation between 
the Bank and its creditors or debtors or between the Bank and third parties. 

The Bank shall elect domicile in each of the Member States. Neverthe- 
less, it may, in any contract, specify a special domicile or provide for ar- 
bitration procedure. 

The property and assets of the Bank shall not be subject to seizure or 
to forced execution, except by. decision of the courts. 

Done at Rome, the twenty-fifth day of March, one thousand nine hundred 
and fifty-seven. 


[Here follow signatures as given above.] 


APPLICATORY CONVENTION RELATING TO THE ASSOCIATION 
OF THE OVERSEAS COUNTRIES AND TERRITORIES 
WITH THE COMMUNITY 


Tae High CONTRACTING PARTIES, 

Desrrous of establishing the Applicatory Convention provided for in 
Article 136 of the Treaty, 

Have AGREED upon the following provisions, which shall be annexed to 
the present Treaty : 


ARTICLE 1 


The Member States shall participate under the conditions laid down 
hereunder, in any measures likely to promote the social and economic de- 
velopment of the countries and territories listed in Annex IV to the Treaty, 
their action in this matter being complementary to that taken by the au- 
thorities responsible for those countries or territories. 

With this object, there shall be set up a Development Fund for the over- 
seas countries and territories, into which the Member States shall, during 
a period of five years, pay the annual contributions provided for in Annex 
A to the present Convention. 

The Fund shall be administered by ite Commission. 


ARTICLE 2 


The authorities responsible for the countries and territories shall, in 
agreement with the local authorities or representatives of the people of the 
_ countries or territories concerned, submit to the Commission any social or 
economic projects for which financing by the Community is requested. 

e 
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ARTICLE 3 


The Commission shall each year draw up general programmes showing 
how the resources available in virtue of Annex B to the present Convention 
shall be allocated between different categories of projects. 

Such general programmes shall comprise projects for financing: 

(a) certain social institutions, in particular hospitals, teaching or tech- 
nical research establishments and institutions for vocational training and 
the promotion of professional activities among the populations; 

(b) economie investments of general interest directly connected with 
the implementation of a programme including specific schemes for produc- 
tive development. 


ARTICLE 4 


At the beginning of each financial year, the Council, after consulting the 
Commission, shall decide by the prescribed majority the amounts to be de- 
voted to the financing of: 

(a) the social institutions referred to in Article 3 (a); 
(b) the economie investments of general interest referred to in Article 
3 (b). 

In taking its decision, the Council shall endeavour to distribute the 

amounts available on a rational geographical basis. 


ARTICLE 5 


1, The Commission shall determine the allocation of the amount available 
in virtue of Article 4 (a) between the various requests received for the 
financing of social institutions. 

2. The Commission shall draw up proposals for financing such economic 
investment schemes as it approves in virtue of Article 4 (b). 

It shall transmit these proposals to the Council. 

If, within a period of one month, no Member State requests that such 
proposals be considered by the Council they shall be regarded as approved. 

If such proposals are considered by the Council, the latter’s decision shall 
be taken by the prescribed majority within a period of two months. 

3. Any amounts not allocated during one year shall be carried forward 
to future years. 

4, The amounts allocated shall be made available to the authorities re- 
sponsible for carrying out the work in question. The Commission shall en- 
sure that they are utilised in conformity with the allocations decided upon 
and to the best economic advantage. 


ARTICLE 6 


The Council, voting with the prescribed majority, on a proposal by the 
Commission, shall, within six months from the entry into force of the 
Treaty, establish the conditions governing calls for and transfers of fi- 
nancial contributions, budgeting and administration of the resources of the 
Development Fund. r ý 
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ARTICLE 7 


The prescribed majority referred to in Articles 4, 5 and 6 above shall be 
67 votes. The Member States shall have the following number of votes, 
respectively : 


Belgium 11 votes 
France 33 votes 
Germany 33 votes 
Italy 11 votes 


Luxembourg 1 vote 
Netherlands 11 votes 


ARTICLE 8 


In each of the countries or territories, the right of establishment shall be 
extended progressively to nationals and companies of Member States other 
than the one having special relations with the country or territory in ques- 
tion. During the first year of application of the present Convention, the 
Council, voting with the prescribed majority on a proposal by the Com- 
mission, shall decide upon the means by which this shall be done, so as to 
achieve the gradual disappearance of all discrimination during the transi- 
tional period. 


ARTICLE 9 


The customs treatment applied to trade between Member States and the 
countries and territories shall be that provided for in Articles 133 and 184. 


ARTICLE 10 


While the present Convention remains in force, Member States shall 
apply to their trade with the countries and territories the provisions of the 
Section of the Treaty relating to the abolition of quantitative restrictions 
between Member States that they apply during the same period in their 
mutual relations, 


ARTICLE 11 


1. In each of the countries or territories where import quotas exist and 
one year after the entry into force of the present Convention, quotas open 
to States other than the one with which such country or territory has spe- 
cial relations, shall be converted into global quotas open without discrimi- 
nation to other Member States. From the same date, these quotas shall be 
increased each year by the application of the provisions of Article 32 and 
of paragraphs 1, 2, 4, 5, 6 and 7 of Article 33 of the Treaty. 

2. When the global quota for a product not on the free list represents less 
than 7% of the total imports into a country or territory, a quota equal to 
7% of such imports shall be established, not later than one year after the 
entry into force of the present Convention, and shall be increased annually 
in accordance with the provisions referred to in paragraph 1 above. 

3. In the case of certain products for which no quota exists for imports 

"into a country or territory, the Commission shall, by way of decision, de- 
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termine the methods by which the quotas offered to other Member States 
shall be opened and increased. 


ARTICLE 12 


Whenever import quotas established by Member States cover both im- 
ports coming from a State having special relations with a country or ter- 
ritory and imports coming from that country or territory, the proportion 
of imports coming from countries and territories shall be the subject of a 
global quota based on import statistics. The said quotas shall be fixed dur- 
ing the first year of application of the present Convention and shall be in- 
creased in accordance with the rules referred to in Article 10. 


ARTICLE 13° 


The provisions of Article 10 shall not debar prohibitions or restrictions 
on imports, exports or transit when these are justified on grounds of public 
morality, public order or public security, the protection of the health or 
life of persons or animals or the preservation of plant life, the protection 
of national possessions of artistic, historical or archeological value or the 
protection of industrial or commercial property. Nevertheless, such pro- 
hibitions or restrictions must not constitute either a means of arbitrary dis- 
crimination, or a disguised restriction on trade. 


ARTICLE 14 


After the date of expiration of the present Convention, and until provi- 
sion has been made for association during a further period, import quotas 
in the countries and territories and in the Member States in respect of prod- 
ucts originating in the countries and territories, shall remain at the level 
fixed for the fifth year. Arrangements regarding the right of establish- 
ment in force at the end of the fifth year shall also be maintained. 


ARTICLE 15 


1. Imports of unroasted coffee into Italy and the Benelux countries, and 
of bananas into the Federal Republic of Germany, coming from an outside 
country, shall have the benefit of tariff quotas under the conditions laid 
down in Protocols annexed to the present Convention. 

2. If the Convention expires before the conclusion of a new agreement, 
and pending such new agreement, Member States shall have the benefit, in 
respect of bananas, cocoa-beans and unroasted coffee, of tariff quotas which 
shall be allowed entry at the rates of duty applying at the beginning of the 
second stage, and which shall be equal to the volume of imports coming 
from outside countries during the last year for which statistics are available. 

Such quotas shall, if the case arises, be increased in proportion to the in- 
crease in consumption in the importing countries. 

3. Member States benefiting from tariff quotas allowed entry at the rates 
of duty applying on the date of the entry into force of the Treaty, in virtue 
of the Protocols relating to imports of unroasted, coffee and bananas coming 
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from outside countries, shall be entitled, in respect of these products, to 
obtain the maintenance of tariff quotas at the level reached on the date of 
expiration of the Convention, in place of the arrangements provided for in 
the preceding paragraph. 

Such quotas shall, if the case arises, be increased uncer the conditions 
laid down in paragraph 2 above. 

4, At the request of the States concerned, the Commission shall fix the 
volume of the tariff quotas referred to in the foregoing paragraphs. 


Arricie 16 
The provisions contained in Articles 1 to 8 inclusive of the present Con- 
vention shall apply to Algeria and the French overseas Departments. 
ARTICLE 17 


Without prejudice to the application of the provisions of Articles 14 and 
15, the present Convention shall be concluded for a period of five years. 
Done at Rome, March 25, 1957. 


{Here follow signatures as above.] 


ANNEX A 
AS PROVIDED FOR IN ARTICLE 1 OF THE CONVENTION 
Ist 2nd 8rd 4th 5th 
year year year year year Total 
Percentages 10% 12.5% 16.5% 22.5% 388.5% 100% 
Countries In millions of E.P.U. units of account 
Belgium 7 8.75 11.55 15.75 26.95 70 
France 20 25 33 45 77 200 
Germany 20 25 33 45 77 200 
Italy 4 5 6.60 9 15.40 40 
Luxembourg 0.125 0.15625 0.20625 0.28125 0.48125 1.25 
Netherlands 7 8.75 11.55 15.75 26.95 70 
ANNEX B 
AS PROVIDED FoR IN ARTICLE 3 OF THE CONVENTION 
Ist 2nd 3rd 4th 5th 
year year year year year Total 


Percentages 10% 12.5% 165% 22.5% 38.5% 100% 
Overseas 


countries and In millions of E.P.U. units of account 
territories 
of: 
Belgium 3 3.75 4.95 6.75 11.55 30 
France 51.125 63.906 84.356 115.031 196.882 511.25 
Italy 0.5 0.625 0.825 1.125 1.925 5 


Netherlands 3.5 .43875 6.775 7.875 13.475 35 
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TREATY ESTABLISHING THE EUROPEAN ATOMIC ENERGY 
COMMUNITY (EURATOM) 


[Note: There are reproduced below only those articles of the treaty which 
are peculiar to it. The articles omitted are the same as those contained 
in the Treaty Establishing the European Economie Community, printed 
above, and are indicated herein in brackets.—Hd.] 


His MAJESTY THE Kine OF THE BELGIANS, THE PRESIDENT oF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE FEDERAL GERMAN REPUBLIC, THE PRESI- 
DENT OF THE ITALIAN REPUBLIC, Her ROYAL HIGHNESS THE GRAND DUCHESS 
OF LUXEMBOURG, Her MAJESTY THE QUEEN oF THE NETHERLANDS 


Reauisinea that nuclear energy is the essential factor for ensuring the 
expansion and renewal of production and for enabling progress to be ef- 
fected in peaceful achievement, 

ConvinceD that the only way of attaining results commensurate with the 
productive capacity of their countries is by making a common effort forth- 
with, 

RESOLVED to create the conditions suitable for the development of a 
powerful nuclear industry which will provide vast supplies of energy and 
lead to the modernisation of technical processes, in addition to its many 
applications contributing to the well-being of their peoples, 

Anxious to organise safe conditions in order that the life and health of 
the populations may not be endangered, 

Destrous of associating other countries with them in their work and of 
cooperating with international organisations working for the peaceful de- 
velopment of atomic energy, 

Have Decriwep to establish a European Atomic Energy Community 
(EURATOM) and to this end have designated as their plenipotentiaries: 


[Here follow names of plenipotentiaries as listed above, p. 866.] 
who, having exchanged their full powers, found in good and due form, 
have agreed as follows: 

PART ONE. GENERAL AIMS OF THE COMMUNITY 
ARTICLE 1 


By the present Treaty, the High Contracting Parties establish among 
themselves a European Atomic Energy Community (EURATOM). 

The Community’s mission shall be to contribute towards raising the 
standard of living in Member States and towards promoting commercial 
exchanges with other countries by establishing the conditions necessary for 
the rapid development and growth of nuclear industries. 


ARTICLE 2 


For the accomplishment of its mission the Community shall, under the 
conditions specified in the present Treaty: e 
s 
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(a) develop research and ensure the dissemination of technical knowl- 
edge; 

(b) establish, standardise and supervise the application of safety precau- 
tions to protect the health of workers and of the general public; 

(e) facilitate investment and, in particular by encouraging firms to 
launch new projects, ensure the construction of the basic installations re- 
quired for the development of nuclear energy in the Community; 

(d) ensure a regular and equitable supply of ores and nuclear fuels to 
all consumers in the Community ; 

(e) guarantee, by suitable measures of control, that nuclear materials are 
not diverted to purposes other than those for which they are intended; 

(£) exercise recognised ownership rights over special fissionable ma- 
terials; ` 

(g) assure extensive markets and access to the best technical means by 
establishing a common market in specialised materials and equipment, by 
the free movement of capital for nuclear investment and by freedom of em- 
ployment for specialists within the Community ; 

(h) establish with other countries and with international organisations 
all contacts that are calculated to further the peaceful uses of atomic 
energy. 

ARTICLE 3 


1. Responsibility for achieving the tasks entrusted to the Community 
shall be vested in 
an Assembly 
a Council 
a Commission 
a Court of Justice. 
Each of these institutions shall act within the limits of the powers con- 
ferred upon it by the present Treaty. 
2. The Council and the Commission shall be assisted by an Economic and 
Social Committee exercising advisory functions. 


PART TWO. PROVISIONS FAVOURING PROGRESS IN THE 
FIELD OF ATOMIC ENERGY 


CHAPTER I 
The Development of Research 


ARTICLE 4 


1. The Commission shall be responsible for promoting and facilitating 
nuclear research in Member States and for extending it by carrying out 
the Community’s research and training programme. 

2. The Commission shall, in these matters, operate within the field defined 
by the list contained in Annex I * of the present Treaty. 

This list may be amended by the Council, voting by the prescribed 
majority on a proposal by the Commission. The latter shall consult the 

* WStvientifie and Technical Committee set up under Article 134. 


* Not printed here. E 
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ARTICLE 5 


In order to promote the coordination of research undertaken in Member 
States and to supplement such research, the Commission shall extend an 
invitation to Member States, individual persons or firms, either in the form 
of a special request addressed to a specific individual or firm, and com- 
municated to the appropriate Member State, or in the form of a general 
request made public, to notify it of their programmes in the field of re- 
search mentioned in the Commission’s request. 

The Commission may, after giving the interested parties every op- 
portunity to submit their own comments, express a considered opinion on 
each of the programmes communicated to it. At the request of the State, 
individual or firm communicating a programme, the Commission shall be 
bound to express such opinion. ` 

By these opinions the Commission will discourage wasteful duplication 
and will direct research into branches which are inadequately studied. 
The Commission may not publish the programmes without the consent of the 
State, individual or firm communicating them. 

The Commission shall periodically publish a list showing the fields of 
nuclear research which it considers inadequately studied. 

The Commission may call together, for mutual consultation and exchange 
of information, the representatives of publie and private researeh centres 
and also any experts engaged upon research in the same or allied fields. 


ARTICLE 6 


In order to encourage the implementation of the research programmes 
communicated to it, the Commission may: 

(a) furnish financial aid within the framework of research contracts, 
but excluding subsidies; 

(b) supply, either against payment or free of charge, for the purpose 
of implementing the programmes, raw materials or special fissionable ma- 
terials at its disposal; 

(c) place at the disposal of Member States, individuals or firms, either 
against payment or free of charge, plant, equipment or expert assistance; 

(d) bring about the joint financing of programmes by the Member 
States, individuals or firms concerned. 


ARTICLE 7 


The Community’s research and training programmes shall be decided 
upon by a unanimous vote of the Council on the proposal of the Commis- 
sion, which shall consult the Scientific and Technical Committee. 

The programmes shall be drawn up for a period not exceeding five years. 

Funds for the implementation of these programmes shall be included each 
year in the research and investment budget of the Council. 

The Commission shall be responsible for carrying out the programmes 
and shall submit an annual progress report on them to the Council. > 


kad 
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The Commission shall keep the Economie and Social Committee informed 
of the broad outlines of the Community’s research and training pro- 
grammes. 


ARTICLE 8 


1. The Commission shall, after consultation with the Scientific and Tech- 
nical Committee, set up a Community Nuclear Research Centre. 

The Centre shall be responsible for carrying out the research pro- 
grammes and any other tasks entrusted to it by the Commission. 

It shall also be responsible for standardising nuclear terminology and 
Measurements. 

It shall organise a central nuclear measurements bureau. 

2. For geographical or for operational reasons the work of the Centre 
may be carried on in separate establishments. 


ARTICLE 9 


1. After consulting the Economie and Social Committee, the Commis- 
sion may set up schools, within the framework of the Community Nuclear 
Research Centre, for training specialists, particularly in the fields of pros- 
pecting for ores, producing nuclear materials of a high degree of purity, 
treating irradiated fuels, atomic engineering, health protection and the 
production and use of radioactive isotopes. 

The Commission shall decide how such training shall be provided. 

2. An institution at university level shall be set up. Its methods of work 
shall be decided by the Council voting by the prescribed majority on a 
proposal of the Commission. 


ARTICLE 10 


The Commission may conclude contracts with Member States, individu- 
uals or firms, and with outside States, international organisations or na- 
tionals of States outside the Community, for the execution of certain parts 
of the Community’s research programme. 


ARTICLE 11 


The Commission shall publish the research programmes referred to in 
Articles 7, 8 and 10, and periodical progress reports on their execution. 


CHAPTER IL 


The Dissemination of Information 


SECTION I--INFORMATION AT THE DISPOSAL OF THE COMMUNITY 


ÅRTICLE 12 


On request addressed to the Commission, Member States, individuals 
and firms shall be entitled to all non-exclusive licences of patents, provi- 
e 
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sionally protected claims, registered models or patent applications which 
are the property of the Community, so far as they are in a position effec- 
tively to exploit the inventions to which they relate. 

The Commission shall, on the same conditions, grant sublicences of 
patents, provisionally protected claims, registered models or patent ap- 
plications, when the Community holds contractual licences conferring this 
right. 

The Commission shall grant these licences or sublicences on conditions 
to be settled by agreement with the licensee, and shall make available all 
information necessary for exploiting them. These conditions cover in 
particular the question of appropriate compensation and, possibly, the 
right of the licensee to grant sublicences to third parties, and the obliga- 
tion to treat all information imparted as trade secrets. 

If agreement on the conditions provided for in paragraph 3 cannot be 
reached, the licensee may refer the matter to the Court of Justice, with 
a view to the settlement of suitable conditions. 


ARTICLE 13 


The Commission must communicate to Member States, individuals and 
firms any information acquired by the Community which is not covered by 
the provisions of Article 12, whether acquired in the course of work on its 
research programme or communicated to it with the right to use it freely. 

Nevertheless, the Commission may make the transmission of this infor- 
mation conditional on its being treated as confidential and not passed on 
to third parties. 

Information acquired subject to restrictions upon its use and dissemina- 
tion—such as ‘‘classified’’ information—may not be passed on save within 
the limits imposed by these restrictions. 


SECTION H—OTHER INFORMATION 
(a) Dissemination by friendly negotiation 


ARTICLE 14 


The Commission shall endeavour to obtain, or to have obtained, by 
friendly means, information of use to the Community in the pursuit of its 
aims, and the concession of licences to exploit patents, provisionally pro- 
tected claims, registered models or patent applications relating to such 
information. 


ARTICLE 15 


The Commission shall evolve a system by which Member States, individu- 
als and firms may make use of its services to exchange provisional or 
definitive results of their research so far as these are not the results of 
research undertaken by the Community under contract to the Commission. 

This system must guarantee the confidential nature of the exchange. ° 

e 
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The results communicated may, however, be transmitted by the Commis- 
sion to the Community Nuclear Research Centre for its information, on 
the understanding that such transmission confers no right of use to which 
the originator of the information would not have consented. 


(b) Compulsory communication to the Commission 
ARTICLE 16 


1. As soon as an application for a patent or a registered model relating 
to specifically nuclear matters is filed with a Member State, the latter shall 
ask the applicant to agree that the Commission be notified of the contents 
of the application forthwith. 

If the applicant agrees, this notification shall be made within three 
mouths of the date of the filing of the application. If the applicant does 
not agree, the Member State shall, within the same period, notify the Com- 
mission of the existence of the application. 

The Commission may require the Member State to transmit to it the 
contents of an application of whose existence it has been notified. 

The Commission shall make this request within a period of two months 
following the notification. If this period is extended, the time-limit men- 
tioned in paragraph 6 shall be extended accordingly. 

The Member State requested by the Commission for such information 
shall again ask the applicant’s permission to inform the Commission of 
the contents of his application. If the applicant agrees, the information 
shall be supplied forthwith. 

If the applicant does not agree, the Member State is nevertheless bound 
to supply the information to the Commission after a period of eighteen 
months dating from the filing of the application. 

2. Member States shall undertake to notify the Commission, within 
eighteen months of its filing, of the existence of any unpublished applica- 
tion for patents or registered models which appear prima facie to deal with 
a subject that, without relating specifically to nuclear matters, is directly 
connected with or essential to the development of nuclear energy within 
the Community. 

The Commission shall, at its request, be informed of the contents of the 
application within a period of two months. 

3. Member States shall undertake to reduce to a minimum the time taken 
by the procedure for applications for patents and registered models relating 
to the subjects specified in paragraphs 1 and 2 about which the Commission 
has asked for information, in order that publication may follow as soon as 
possible. 

4. The Commission must consider the above-mentioned notification as 
confidential. They must not serve any other purpose than that of docu- 
mentation. The Commission may however make use of the inventions of 
which it is notified, either with the consent of the applicant or in accord- 

e ‘nee with Articles 17-23 inclusive. 
e 
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5. The provisions of the present Article shall not apply if an agreement 
concluded with a third State or with an international organisation pre- 
cludes notification. 


(c) Patents granted compulsorily or as a result of arbitration 
ARTICLE 17 


1. In the absence of an amicable arrangement, non-exclusive licences 
may be granted, either compulsorily or as a result of arbitration, under the 
conditions laid down in Articles 18-23 inclusive: 

(a) to the Community, or to Joint Enterprises entitled to them under 
the terms of Article 48, in respect of patents, provisionally protected 
claims, or registered models relating to inventions directly connected with 
nuclear research, so far as the granting of such licences is necessary to the 
pursuit of their research or essential to the functioning of their plant. 

At the request of the Commission such licences shall carry the right to 
authorise third parties to use the invention in connection with work or 
orders they are executing for the Community or for Joint Enterprises. 

(b) to individuals or firms which have made an application therefor to 
the Commission, in respect of patents, provisionally protected claims or 
registered models relating to inventions directly connected with, and es- 
sential to, the development of nuclear energy within the Community, pro- 
vided that the following conditions are all fulfilled, namely: 

(i) that at least four years have elapsed since the filing of the applica- 
tion for a patent, except in the case of an invention relating to a 
specifically nuclear subject; 

(ii) that the needs arising from the development of nuclear energy in 
the territory of a Member State where an invention is protected, 
as the Commission understands that development, are not met, so 
far as that invention is concerned ; 

(iii) that the patent-owner, when asked to satisfy these needs, either 
himself or through his licensee, has failed to do so; 

(iv) that the individuals or firms granted licences are in a position to 
meet these needs effectively by exploiting the patents. 

Member States may not, except at the prior request of the Commission, 
take any coercive measure provided for under their internal laws to meet 
the aforesaid needs if the effect of such measure would be to limit the 
protection accorded to the invention. 

2, A non-exclusive licence may not be granted under the conditions laid 
down in the previous paragraph if the owner of the patent is able to produce 
legitimate reasons for withholding it, particularly, for instance, that he has 
not had sufficient time. 

3. The granting of a licence under the terms of paragraph 1 confers the 
right to full compensation, the amount of which shall be agreed upon be- 
tween the owner of the patent, provisionally protected claim or registered 
model and the licensee. 

4. The stipulations of the present Article shall not affect the provi- 
sions of the Paris Convention for the protection of industrial propefty.° 
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ARTICLE 18 


An Arbitration Committee shall be set up for the purposes stated in 
the present section. Its members shall be appointed and its rules laid down 
by the Council, voting on a proposal of the Court of Justice. 

The parties may, within one month dating from the notification of a 
decision rendered by the Arbitration Committee, bring an appeal for a 
stay of proceedings before the Court of Justice. The Court may only ad- 
judicate upon the formal regularity of the decision and on the interpre- 
tation given by the Arbitration Committee to the provisions of the present 
Treaty. 

The final decisions of the Arbitration Committee shall have the force 
of res judicata as between the parties. 

They shall have executory force under the conditions laid down in 
Article 164. 


ARTICLE 19 


If, in the absence of an amicable arrangement, the Commission intends to 
have a licence granted in a case provided for under Article 17, it shall 
notify the owner of the patent, provisionally protected claim or registered 
models or the applicant for the patent accordingly, giving in its notifica- 
tion the name of the licensee and the scope of the licence. 


ARTICLE 20 


The owner may, within a period of one month dating from receipt of 
the notification mentioned in Article 19, suggest to the Commission and, 
where necessary, to the third party beneficiary, that a special agreement 
be reached for the purpose of submitting the matter to the Arbitration 
Committee. 

If the Commission or the third party beneficiary refuses to conclude a 
special agreement, the Commission may not require the Member State or 
its competent agencies to grant the licence, or cause it to be granted. 

If, when the matter comes before it under the special agreement, the 
Arbitration Committee rules that the Commission’s request is in conformity 
with the provisions of Article 17, it will give a decision, stating the grounds, 
to the effect that the licence is to be granted, and will determine the 
conditions and price thereof if the parties have not reached agreement 
thereon. 


ARTICLE 21 


If the owner of the patent does not propose to refer the matter to the 
Arbitration Committee, the Commission may require the Member State 
concerned or its competent agencies to grant the licence, or cause it to be 
granted. 

If, after hearing the patent-owner, the Member State or its competent 
agencies are of the opinion that the conditions laid down in Article 17 
have not been fulfilled, it will notify the Commission of its refusal to grant 
. the licence or to cause it to be granted. 
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If it refuses to grant the licence or cause it to be granted or if, within 
four months of the request, it fails to furnish any explanation concern- 
ing the granting of the licence, the Commission may, within two months, 
refer the matter to the Court of Justice. 

The patent-owner must be heard in the proceedings before the Court 
of Justice. 

If the judgment of the Court establishes that the conditions laid down 
in Article 17 have been fulfilled, the Member State concerned, or its compe- 
tent agencies, shall be bound to take the measures entailed by the execution 
of the judgment. 


ARTICLE 22 


1. If the owner of the patent, provisionally protected claim or registered 
model and the licensee have not agreed òn the amount of compensation 
due, they may conclude a special agreement for the purpose of submitting 
the matter to the Arbitration Committee. 

Thereby they shall waive all right of appeal except as provided for under 
Article 18. 

2. If the beneficiary refuses to conclude this special agreement, the 
licence which he holds shall be deemed invalid. 

If the owner refuses to conclude such special agreement, the compensa- 
tion provided for under the present Article shall be determined by the 
competent national agencies. 


ARTICLE 28 


The decisions of the Arbitration Committee or of the competent national 
agencies shall be subject to revision in respect of the conditions of the 
licence after the expiry of a period of one year and insofar as new facts 
justify such revision. 

Responsibility for carrying out the revision shall rest with the author- 
ities deciding thereon. 


SECTION UI—~PROVISIONS FOR SECRECY 
ARTICLE 24 


Information which is acquired by the Community in carrying out its 
research programme and which might be damaging to the defence interests 
of one or more Member States if it were divulged shall be subject to secrecy 
under the following conditions: 

1. Security regulations adopted by the Council on the proposal of the 
Commission shall, in accordance with the provisions of the present Article, 
determine the various classifications of secret information applicable and 
the security measures to be enforced in each case. 

2. The Commission shall provisionally subject to the classification im- 
posed for this purpose by the security regulations all information the 
disclosure of which it considers may be damaging to the defence interests of 
one or more Member States. 


ked 
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It shall immediately transmit such information to Member States and 
they shall be bound provisionally to ensure its secrecy on the same condi- 
tions. 

Member States shall within a period of three months inform the Com- 
mission whether they wish to maintain the secret classification provision- 
ally applied, to substitute another classification for it or to remove the 
information from the secret list. 

At the end of this period the strictest ‘‘secret’’ classification requested 
shall be applied, and the Commission shall notify Member States thereof. 

At the request of the Commission or of a Member State the Council 
may by a unanimous vote at any time apply a different ‘‘secret’’ classifica- 
tion or remove the information from the secret list. The Council shall con- 
sult the Commission before deciding on a request from a Member State. 

3. The provisions of Articles'12 and 13 shall not apply to information 
classified as secret. 

However, subject to the observance of the security measures applicable, 

(a) the information referred to in Articles 12 and 13 may be disclosed 
by the Commission 

(i) to a Joint Enterprise 

(ii) to an individual or firm other than a Joint Enterprise, through 
the instrumentality of the Member State on whose territory the 
operations of the said individual or firm are conducted. 

(b) the information referred to in Article 18 may be communicated 
by a Member State to an individual or firm, other than a Joint Enter- 
prise, conducting activities in the territory of that State, on condition that 
the Commission is notified of the transmission of the information. 

Moreover, every Member State has the right to require the Commission to 
grant a licence in conformity with Article 12 for its own needs or for the 
needs of an individual or firm conducting activities in the territory of that 
State. 

ARTICLE 25 


1, A Member State communicating the existence or the contents of an 
application for a patent or registered model relating to a subject referred 
to in Article 16, paragraph 1 or 2, shall, where appropriate, state the need, 
for defence reasons, to apply any particular classification of secrecy, men- 
tioning the probable duration of the period of secrecy. 

The Commission shall pass on to other Member States all communications 
received in execution of the previous paragraph. The Commission and 
Member States shall respect the measures entailed under the security regu- 
lations which, by the classification of secrecy, the State of origin has re- 
quested. 

2. The Commission may also transmit these communications to Joint En- 
terprises or, through a Member State, to an individual or firm, other than 
a Joint Enterprise, carrying on activities in the territories of that State. 

Inventions which are the subject of the applications referred to in para- 
graph 1 may be utilised only with the consent of the applicant or in ae- 

e cowdance with the provisions of Articles 17-23 inclusive. 
es 
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The communication or, where such is the case, the utilisation of inven- 
tions as referred to in the present paragraph shall be subject to the meas- 
ures entailed, under the security regulations, by the classification of secrecy 
which the State of origin has requested. 

Such communication and such utilisation shall, in all cases, be subject to 
the consent of the State of origin, which may not refuse its consent except 
for defence reasons. 

3. At the request of the Commission or of a Member State the Council 
may, by a unanimous vote, at any time apply a different classification of 
secrecy or remove the invention from the secret list. The Council shall 
consult the Commission before deciding on a Member State’s request. 


ARTICLE 26 


1. When information forming the subject of a patent, patent application, 
provisionally protected claim or registered model is classified as secret in 
accordance with the provisions of Articles 24 and 25, the States requesting 
such classification may not refuse to allow corresponding applications to be 
filed in the other Member States. 

Each Member State shall take the necessary measures to ensure secrecy 
for all such applications and claims, in accordance with the procedure pre- 
scribed by its domestic laws and regulations. 

2. No patent applications may be filed outside Member States in respect 
of information classified as secret in conformity with Article 24 except with 
the consent of all these Member States. If these States do not make their 
attitude known, their consent shall be assumed after the expiry of a period 
of six months following the date of the communication of the information 
by the Commission to Member States. 


ARTICLE 27 


Compensation for injury suffered by an applicant as a result of the clas- 
sification of his invention as secret for defence reasons, shall be subject to 
the provisions of the domestic laws of Member States and shall be the re- 
sponsibility of the State which requested secrecy or applied for an increase 
in the degree or duration of secrecy, or prevented the lodging of a patent 
application outside the Community. 

In any case in which two or more Member States have procured an in- 
erease in the degree or duration of secrecy or have prevented the filing of 
an application outside the Community, they shall jointly pay compensation 
for the resultant injury. 

The Community cannot claim any. compensation under the terms of the 
present Article. 


SECTION IV—SPECIAL PROVISIONS 
ARTICLE 28 


If applications for patents or registered models not yet published, or for 
patents or registered models classified as seergt for defence reasons, are 
a 
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improperly utilised or come to the knowledge of an unauthorised third 
party as a result of their communication to the Commission, the Commu- 
nity shall make good any injury suffered by the persons concerned. 

In the event of such persons having the right to take action against third 
parties, this right shall be transferred to the Community, without prejudice 
to its own claims against the author of the injury, so far as it has borne the 
cost of making good the injury suffered. The right of the Community it- 
self to take action against the author of the injury, in accordance with the 
general regulations in force, remains intact. 


ARTICLE 29 


Any agreement or contract for the purpose of exchanging scientific or 
industrial information on nuclear matters between a Member State, an in- 
dividual or firm and any outside State, international organisation or na- 
tional of an outside State must, if it requires the signature of a State ex- 
ercising sovereign authority, be concluded by the Commission. 

Nevertheless, the Commission may authorise a Member State, an indi- 
vidual or a firm to conclude such agreements, on conditions it deems proper, 
subject to the application of the provisions of Articles 103 and 104. 


CHAPTER II 
Health Precautions 
ARTICLE 30 


The Community shall establish certain basic standards for the protection 
of the health of workers and of the general population against the dangers 
arising from ionising radiation. 

These basic standards shall be as follows: 

(a) the maximum permissible doses compatible with adequate safety ; 

(b) the maximum permissible degree of exposure and contamination ; 

(e) the basic principle governing the medical supervision of workers. 


ARTICLE 31 


The basic standards shall be worked out by the Commission, after eon- 
sulting a group of acknowledged experts appointed by the Scientific and 
Technical Committee from among the scientific experts, especially public 
health experts, of the Member States. The Commission shall request the 
opinion of the Economie and Social Committee on the basie standards thus 
worked out. 

On the proposal of the Commission, which shall forward to it the opinions 
it has received from the Committees, the Council, after consulting the As- 
sembly, shall determine the basic standards by the prescribed majority. 


ARTICLE 32 


At the request of the Commission or of a Member State, the basic stand- 
ards may be revised or added to, according to the procedure laid down in 
Article 31. . 
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The Commission shall be bound to take the necessary action for the ex- 
amination of any such request made by a Member State. 


ARTICLE 33 


Each Member State shall adopt the statutory and administrative provi- 
sions required to ensure adherence to the basic standards determined and 
shall also take the necessary measures with regard to instruction, education 
and professional training. 

The Commission shall make any recommendations that may be required 
to ensure concordance between the measures taken to this effect in the 
Member States. 

With this object, the Member States shall notify the Commission of all 
measures of this nature that apply when'the present Treaty comes into 
force and also any similar measures that they may subsequently contem- 
plate. 

Any recommendations by the Commission in respect of measures in con- 
templation shall be made within a period of three months from the date of 
notification of such measures, 


ARTICLE 34 


Any Member State in whose territory experiments of a particularly dan- 
gerous nature are to take place shall take additional health precautions, 
concerning which it shall first elicit the opinion of the Commission. 

The approval of the Commission shall be required when the effects of 
such experiments are likely to affect the territory of other Member States. 


ARTICLE 35 


Each Member State shall set up the installations required to maintain 
permanent supervision over the radioactive content of the atmosphere, the 
water and the soil and keep a check on adherence to the basic standards. 

The Commission shall have the right of access to such supervisory instal- 
lations and may test their operation and efficiency. 


ARTICLE 36 


The competent authorities shall report regularly to the Commission on 
the supervision provided for in Article 35, in order that the Commission 
may be kept informed of the level of radioactivity likely to affect the 
population. 

ARTICLE 37 


Each Member State shall submit to the Commission the outline of any 
plans for the disposal of radioactive waste of all kinds, to enable the Com- 
mission to decide whether the implementation of such plans is likely to in- 
volve radioactive contamination of the water, soil or atmosphere of another 
Member State. 

The Commission, after consulting the group of experts referred to in 
Article 31, shall give its views thereon within six months. j 
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ARTICLE 38 


The Commission shall make any necessary recommendations to the Mem- 
ber States regarding the radioactive content of the atmosphere, water or 
soil. 

In urgent cases, the Commission shall issue a directive requiring the 
Member State in question to take, within a period fixed by the Commission, 
all measures necessary to prevent the basic standards from being exceeded 
and to ensure observance of the regulations. 

If the State in question does not comply with the Commission’s directive 
within the prescribed period, the Commission or any Member State con- 
cerned may, notwithstanding Articles 141 and 142, bring the matter before 
the Court of Justice without further delay. 


ARTICLE 39 


As soon as the Community Centre for Nuclear Research has been set up, 
the Commission shall establish within it a Section for documentation and 
study in connection with health precautions. 

It shall be the particular task of this Section to collect the documentation 
and information referred to in Articles 33, 37 and 38 and to assist the 
Commission in discharging duties laid upon it by the present Section of 
the Treaty. 


CHAPTEREIV 
Investment 


ÅRTICLE 40 


In order to encourage action by individuals and firms and to facilitate 
the coordinated development of investment by them in the atomic field, the 
Commission shall, from time to time, publish programmes indicating, in 
particular, the purposes for which the production of atomic energy is nec- 
essary and the various types of investment required for the achievement of 
those purposes. 

The Commission shall request the opinion of the Economic and Social 
Committee on such programmes prior to their publication. 


ARTICLE 41 


Individuals and firms belonging to the branches of industry specified in 
Annex IT* to the present Treaty shall notify the Commission of any of 
their investment plans relating to new plants, replacements or conversions 
which correspond in type or scope to the criteria laid down by the Council 
on the proposal of the Commission. 

The list of branches of industry referred to above may be amended by 
the Council voting with the prescribed majority, on the proposal of the 
Commission, which shall previously have requested the opinion of the Heo- 
nomic and Social Committee. 


* Not printed here. 
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ARTICLE 42 


The plans referred to in Article 41 shall be notified to the Commission, 
and also, for information, to the Member State concerned, not less than 
three months before the conclusion of the first supply contracts or, if the 
work is to be carried out by the firm itself, not less than three months be- 
fore such work is begun. 

Acting on the proposal of the Commission, the Council may alter this 
time-limit. 


ARTICLE 43 


The Commission shall discuss with individuals or firms all aspects of any 
investment plans that correspond to the aims of the present Treaty. 
It shall communicate its views thereon to the Member State concerned. 


ARTICLE 44 


With the agreement of the Member States and of the individuals or firms 
concerned, the Commission may make public any investment plans notified 
to it. 


CHAPTER V 
Joint Enterprises 


ÅRTICLE 45 


Undertakings of outstanding importance to the development of a nuclear 
industry in the Community may be established as Joint Enterprises within 
the meaning of the present Treaty, in accordance with the provisions of the 
following Articles. 


ARTICLE 46 


1. Any plan for the establishment of a Joint Enterprise, whether eman- 
ating from the Commission, a Member State or any other source, shall be 
the subject of an enquiry by the Commission. 

For this purpose, the Commission shall consult Member States and any 
public or private bodies which it considers capable of providing useful 
information. 

2. The Commission shall transmit to the Council any plan put forward 
for the establishment of a Joint Enterprise, together with its own reasoned 
views thereon. 

If the Commission gives a favourable opinion as to the need for the 
Joint Enterprise in question, it shall submit proposals to the Council on 
the following points: 

(a) location; 

(b) statutes; 

(c) volume and rate of financing; 

(d) whether or not the Community should contribute towards the fi- 
nancing of the Joint Enterprise; Si 
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(e) whether or not any State outside the Community, any interna- 
tional organisation or any national of a State outside the Community should 
have a share in the financing or management of the Joint Enterprise; 

(£) whether or not the Joint Enterprise should enjoy any or all of the 
advantages specified in Annex III* to this Treaty. 

The Commission shall attach a detailed report on the plan as a whole. 


ARTICLE 47 


On receipt of such proposals and report from the Commission, the Coun- 
cil may request the Commission to supply such additional information or 
to carry out such additional enquiries as the Council may deem necessary. 

Tf the Council, expressing its view by a vote with the prescribed majority, 
considers that a plan which the ‘Commission has transmitted with an un- 
favourable opinion ought nevertheless to be carried out, the Commission 
shall be bound to submit to the Council the proposals and the detailed re- 
port provided for in Article 46. 

In the case of a favourable report by the Commission, or in the case pro- 
vided for in the preceding paragraph, the Council shall take a decision on 
each of the Commission’s proposals by a vote with the prescribed majority. 

Nevertheless, a unanimous vote of the Council shall be required with re- 
gard to: 

(a) participation by the Community in the financing of the Joint En- 
terprise ; 

(b) participation by a State outside the Community, an international 
organisation or a national of a State outside the Community in the financing 
or management of the Joint Enterprise. 


ÅRTICLE 48 


Acting on the proposal of the Commission and by a unanimous vote, the 
Council may make applicable to each Joint Enterprise any or all of the 
advantages specified in Annex III * to the present Treaty, of which Mem- 
ber States are required to ensure the application each insofar as it is re- 
spectively concerned. 

The Council may, following the same procedure, determine the conditions 
by which the granting of such advantages shall be governed. 


ARTICLE 49 


The establishment of a Joint Enterprise shall be pursuant to a decision 
of the Council. 

Each Joint Enterprise shall be a legal entity. 

Each Joint Enterprise shall enjoy, in each of the Member States, the 
widest legal capacity accorded to legal entities under the respective inter- 
nal laws of those States, including, in particular, the right to acquire and 
to dispose of movable and immovable property and to be a party to legal 
proceedings. 


e Not printed here. 
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Unless otherwise provided in the present Treaty or in its own Statutes, 
each Joint Enterprise shall be subject to the regulations applying to in- 
dustrial or commercial undertakings. Its Statutes may make secondary 
provision for the invocation of the internal laws of Member States. 

Subject to the powers granted to the Court of Justice under the present 
Treaty, the appropriate national tribunals shall be competent in respect of 
any litigation concerning Joint Enterprises, 


ARTICLE 50 


Should the Statutes of a Joint Enterprise require to be amended, this 
shall be done in accordance with the specific provisions embodied for this 
purpose in the said Statutes. 

Nevertheless, such amendments shall not come into force until they have 
received the approval of the Council, given under the same conditions as 
are prescribed in Article 47 and on the proposal of the Commission. 


ARTICLE 51 


Until the setting up of the bodies entrusted with the operation of Joint 
Enterprises, the Commission shall be responsible for the carrying out of all 
decisions of the Council concerning the establishment of such Enterprises. 


CHAPTER VI 
Supplies 
ARTICLE 52 


1. The supply of ores, raw materials and special fissionable materials 
shall be ensured in accordance with the provisions of the present Section on 
the principle of equal access to resources and by the pursuit of a common 
supply policy. 

2. To this end and under the conditions provided for in the present 
Section: 

(a) all practices designed to ensure a privileged position for certain 
users shall be forbidden; 

(b) an Agency shall be set up, with a right of option on all ores, raw 
materials and special fissionable materials produced in the territory of 
Member States, and with the exclusive right of concluding contracts for the 
supply of ores, raw materials and special fissionable materials originating 
inside or outside the Community. 

The Agency shall not discriminate between users on the grounds of the 
use they intend to make of the supplies requested, unless such use is illicit 
or is found to be contrary to conditions upon the delivery in question laid 
down by suppliers outside the Community. 


SECTION I—THE AGENCY 
ARTICLE 53 


The Agency shall be placed under the control of the Commission, which 
shall issue directives to it, exercise a right of veto over its decisions and 
appoint its Director-General and Deputy Director-General. j 
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Any act of the Agency, whether implicit or explicit, in the exercise of 
its right of option or its exclusive right to conclude supply contracts, may 
be referred by the parties concerned to the Commission, which shall take a 
decision thereon within a period of one month. 


ARTICLE 54 


The Agency shall enjoy legal personality and financial independence. 
The Council shall, by prescribed majority, upon proposal of the Commis- 
sion, lay down the statutes for the Agency. 

The Statutes may be amended by the same formalities. 

The Statutes shall determine the amount of the Agency’s capital and the 
methods by which it shall be subscribed. The greater part of the capital 
shall in any ease belong to the Community and to the Member States in 
proportions to be decided by agreement between the latter. 

The Statutes shall determine the ways and means of the commercial 
management of the Agency. They may provide for the payment of a tax 
on all transactions in order to meet the working expenses of the Agency. 


ARTICLE 55 


The Member States shall communicate or cause to be communicated to 
the Agency all information necessary to the exercise of its right of option 
- and exclusive right to conclude supply contracts. 


ÅRTICLE 56 


The Member States shall guarantee freedom of operation to the Agency 
in their respective territories. 

They may set up one or more bodies empowered to represent, in relations 
with the Agency, the producers and users of non-European territories under 
their jurisdiction. 


SECTION II—ORES, RAW MATERIALS AND SPECIAL FISSIONABLE MATERIALS 
ORIGINATING INSIDE THE COMMUNITY 


ARTICLE 57 


1. The Agency’s right of option shall cover: 

(a) the acquisition of user and consumer rights over materials owned by 
the Community under the provisions of Chapter VIII; 

(b) the acquisition of owner’s rights in all other cases. 

2. The Agency shall exercise its right of option through the conclusion 
of contracts with the producers of ores, raw materials and special fissionable 
materials. 

Subject to the provisions of Articles 58, 62 and 68, every producer is 
bound to offer to the Agency any ores, raw materials or special fissionable 
materials that he may produce inside the territory of Member States before 

© hinfself using, transferring or stockpiling such ores or materials. 
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ÅRTICLE 58 


‘When a single producer is responsible for several stages of production, 
from the extraction of the ore up to and including the production of the 
metal, he may offer his product to the Agency at any stage of production 
that he chooses. 

The same shall apply to firms having mutual arrangements with each 
other, provided always that such arrangements have been duly notified to 
the Commission and discussed with it according to the procedure laid down 
in Articles 43 and 44. 


ARTICLE 59 


If the Agency does not exercise its right of option over the whole or part 
of his production, a producer: 

(a) may have the ores, raw materials or special fissionable materials 
processed, either by his own means or under contract, provided always that 
he offers the product of such processing to the Agency; and 

(b) shall be authorised, by decision of the Commission, to dispose of his 
available production outside the Community, provided always that he offers 
it on terms no more favourable than those of his prior offer to the Agency. 
Nevertheless, the export of special fissionable materials may be carried out 
only by the Agency, in accordance with the provisions of Article 62. 

The Commission may not grant the authorisation referred to above unless 
the persons to whom delivery is to be made are such as to offer a complete ~ 
guarantee that the overall interests of the Community will be respected, 
or if the clauses and conditions of the contracts concerned are contrary to 
the aims of the present Treaty. 


ARTICLE 60 


Potential users shall periodically inform the Agency of their require- 
ments in the matter of supplies, specifying the quantities, physical and 
chemical properties, place of origin, use proposed, delivery dates and prices, 
which are to appear in the terms and conditions of the supply contract that 
they wish to conclude. 

Similarly, producers shall notify the Agency of offers they are in a posi- 
tion to make, with full particulars including the length of contract neces- 
sary to enable them to draw up their production programmes. Except with 
the agreement of the Commission, such contracts shall not exceed ten years 
in duration. 

The Agency shall inform all potential users of the offers and of the vol- 
ume of requests it has received and shall invite them to place their orders 
by a given date. 

When all the orders have come in, the Agency shall make known the 
terms on which it can fulfill them. 

If the Agency is unable completely to fulfill the orders received, it shall 
allocate the supplies available in proportion to the orders in respect of each 
offer, subject to the provisions of Articles 68 and 69, 
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Agency regulations, to be submitted for the approval of the Comm 
shall determine the way in which offers and orders shall be counterbal: 


ARTICLE 61 


The Agency shall be obliged to fulfill every order received unless 
are legal or material obstacles to their execution. 

Subject to compliance with the provisions of Article 52, the Agenc; 
require users to make a suitable advance payment on the conclusio1 
contract, either as security or to facilitate its own long-term commit 
toward producers that are necessary to the execution of the order. 


ARTICLE 62 


1. The Agency shall exercise its right of option over’ special fissi 
materials produced in the territory of Member States in order 

(a) to meet the demands of users inside the Community under th 
ditions laid down in Article 60; or 

(b) to build up its own stocks of such materials; or 

(e) to export such materials, subject to the authorisation of the 
mission given in accordance with the provisions of the sub-paragra 
paragraph (b) of Article 59. 

2. Nevertheless, while remaining subject to the provisions of Sectio 
these materials and their fertile residues shall be left in the possession 
producer, for him 

(a) to build up his own stocks, subject to the authorisation « 
Agency; or 

(b) to make use of such materials within the limits of his requirer 
or 

(c) to make them available, within the limits of their requireme) 
firms inside the Community with which he has a direct agreement f 
purpose of carrying out a programme that has been duly notified 
Commission, provided always that such agreement does not, in intent 
in fact, restrict production, technical development or investment, or 
inequitable distinctions between users within the Community. . 

3. The provisions of paragraph (1) (a) of Article 89 shall apply - 
special fissionable materials produced in the territories of Member Sti 
respect of which the Agency shall not have exercised its right of « 


ARTICLE 63 


Any ores, raw materials or special fissionable materials produced by 
Enterprises shall be assigned to users in accordance with the statut 
conventional regulations governing such Enterprises. 


SECTION IN—ORES, RAW MATERIALS AND SPECIAL FISSIONABLE MATER 
FROM OUTSIDE THE COMMUNITY 
ARTICLE 64 
Within the framework of any agreements that may be reached bi 
. ®. e ° 2 a 
the Community and an outside State or an international organisatio. 
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subject to the exceptions provided for in the present Treaty, the Agency 
shall have the exclusive right to conclude agreements or conventions having 
as their main object the supply of ores, raw materials or special fissionable 
materials from outside the Community. 


ARTICLE 65 


Article 60 shall apply to requests from users and to contracts concluded 
between users and the Agency for the supply of ores, raw materials or spe- 
cial fissionable materials from outside the Community. 

Nevertheless, the Agency may decide as between different geographical 
sources of supply, provided always that it ensures for the user conditions 
at least as favourable as those specified in his order. 


ARTICLE 66 


If, as the result of an application from the users concerned, the Commis- 
sion finds that the Agency is unable to fulfill an order for supplies, either 
in whole or in part, within a reasonable period or is able to fulfill it only at 
an exorbitant price, users shall be entitled to conclude direct contracts for 
supplies from outside the Community, provided always that such contracts 
correspond strictly to the users’ needs as specified in their order. 

The right to conclude direct contracts shall be granted for a period of 
one year and shall be renewable if the situation originally justifying it con- 
tinues to be the same. 

Users availing themselves of the right provided for in the present Ar- 
ticle shall notify the Commission of any direct contracts they may plan to 
conclude. The Commission may, within a period of one month, oppose the 
conclusion of such contracts if they are contrary to the aims of the present 
Treaty. 


SECTION IV-——PRICES 
ARTICLE 67 


Subject to the exceptions provided for in the present Treaty, prices shall 
be regulated by the interplay of supply and demand, under the conditions 
laid down in Article 60, which must not be infringed by the national regu- 
lations of Member States. 


ARTICLE 68 


All price manipulations designed to ensure a privileged position for cer- 
tain users, contrary to the principle of equal access embodied in the pro- 
visions of the present Chapter, shall be forbidden. 

If the Agency determines the existence of such practices it shall report 
them to the Commission. 

If the Commission considers that the Agency’s determination is well 
founded it may, in case of a disagreement over prices, restore the lattereto 
a level compatible with the principle of equal gccess. 
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ARTICLE 69 


On the proposal of the Commission and by a unanimous vote the Council 
may fix prices. 

When, in accordance with the provisions of Article 60, the Agency de- 
termines the conditions under which orders may be fulfilled, it may put 
forward to such users as have placed orders proposals for the equalisation 
of prices. 

SECTION V-—PROVISIONS CONCERNING SUPPLY POLICY 


ARTICLE 70 


Within the limits laid down in the Community budget the Commission 
may participate financially, on terms specified by itself, in any prospecting 
undertaken in the territories of ‘Member States. 

The Commission may make recommendations to Member States with a 
view to developing prospection for and exploitation of mineral deposits. 

Member States shall each year submit a report to the Commission on the 
development of prospecting and production, the existence of probable re- 
serves and the amount of mining investment carried out or in contemplation 
in their territory. Such reports shall be submitted to the Council together 
with the views of the Commission, with special regard to the action taken 
by Member States on recommendations made to them as provided in the 
previous paragraph. 

If the Council, by prescribed majority, on information received from the 
Commission, finds that, in spite of what appear to be economically justifi- 
able long-term prospects, the measures taken for prospecting and develop- 
ing the exploitation of mineral deposits continue to be obviously inade- 
quate, the Member State concerned shall, so long as it has not remedied 
this state of affairs, be deemed to have relinquished, both for itself and for 
its nationals, the right of equal access to the other internal resources of 
the Community. 

ARTICLE 71 


The Commission shall make any necessary recommendations to Member 
States concerning their fiscal or mining regulations. 


ARTICLE 72 


The Agency may, from the quantities available inside or outside the 
Community, build up the commercial stocks necessary to facilitate the 
Community’s supplies or current deliveries. 

The Commission may decide to build up reserve stocks. The means of 
financing such stockpiling shall require the approval of a prescribed ma- 
jority of the Council voting on a proposal by the Commission. 


SECTION VI—SPECIAL PROVISIONS 
ARTICLE 73 


wf an agreement or a convention between a Member State, an individual 
or a firm, of the one part, gnd an outside State, an international organisa- 
e 


1957] OFFICIAL DOCUMENTS 977 


tion or a national of an outside State, of the other part, includes any pro- 
visions relating to the delivery of products coming within the control of the 
Agency, the previous agreement of the Commission shall be required for 
the conclusion or renewal of such agreement or convention as far as con- 
cerns the delivery of such products. 


ARTICLE 74 


The Commission may exempt from the application of the provisions of 
the present Section the transfer, importation or exportation of small quan- 
tities of ores, raw materials or special fissionable materials such as are 
commonly used for purposes of research. 

Any transfer, importation or exportation carried out in virtue of this 
provision shall be notified to the Agency. 


ARTICLE 75 


The provisions of the present Chapter shall not apply to commitments 
covering the treatment, transformation or processing of ores, raw materials 
or special fissionable materials undertaken between: 

(a) individuals or firms, in cases where the materials treated, trans- 
formed or processed are subsequently to be returned to the individual or 
firm whence they originally came; 

(b) an individual or firm and an international organisation or national 
of an outside State, in cases where the materials, after being treated, trans- 
formed or processed outside the Community are subsequently to be returned 
to the individual or firm whence they originally came; 

(c) an individual or firm and an international organisation or national 
of an outside State, in cases where the materials, after being treated, trans- 
formed or processed inside the Community, are subsequently either to be 
returned to the organisation or national whence they originally came or 
are sent to any other consignee, also outside the Community, specified by 
such organisation or national. 

Nevertheless, the individuals or firms concerned shall notify the Agency 
of the existence of any such commitments and also, upon signature of the 
contract, of the amounts of materials involved. The Commission may op- 
pose the commitments referred to in paragraph (b) above if it considers 
that the transformation or processing involved cannot be carried out eff- 
ciently, with due regard for security, and without loss of material to the 
detriment of the Community. 

All materials covered by such commitments shall, while they are within 
the territory of Member States, be subject to the security measures pro- 
vided for in Chapter VII. Nevertheless, the provisions of Chapter VIII 
shall not apply to any special fissionable materials covered by the type of 
undertaking referred to in paragraph (c) above. 


ARTICLE 76 


The provisions of the present Section may be amended by the Council, 


at the request of a Member State or of the Commission, in particular qn 
e 
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eases where unforeseen circumstances have created a general shortage. 
The Council shall take its decision by a unanimous vote, on a proposal by 
the Commission and after consulting the Assembly. The Commission is 
bound to take steps to examine any. such request brought forward by a 
Member State. 

At the end of a period of seven years from the entry into force of the 
present Treaty this body of provisions may be confirmed by the Council. 
In the absence of such confirmation, new provisions dealing with the 
subject-matter of the present Section shall be decided upon in accordance 
with the procedure prescribed in the previous paragraph. 


CHAPTER VII 


Security Control 
ARTICLE 77 


Under the conditions laid down in the present Chapter the Commission 
must ensure that in the territories of Member States 

(a) ores, raw materials and special fissionable materials are not diverted 
from their intended use as stated by the users, 

(b) the arrangements made for their supply and any special undertaking 
concerning control measures entered into by the Community in an agree- 
ment concluded with an outside State or an international organisation are 
observed. 


ARTICLE 78 


Anyone setting up or exploiting a plant for the procluction, separation 
or any utilisation of raw materials or special fissionable materials, or for the 
processing of irradiated nuclear fuel, must make a declaration to the Com- 
mission setting out the, basic technical characteristics of the plant, so far 
as such information is essential to the achievement of the purposes stated 
in Article 77. 

The Commission must approve the processes to be used for the chemical 
treatment of irradiated material, so far as is necessary for the achievement 
of the purposes stated in Article 77. 


ARTICLE 79 


The Commission shall require statements of all operations to be kept and 
submitted in order to make possible accounting in respect of the ores, raw 
materials and special fissionable materials used or produced. The same re- 
quirement shall apply to the transport of raw materials and special fission- 
able materials, 

Those subject to such control must inform the authorities of the Member 
State concerned of communications they make to the Commission under 
Article 78 and paragraph 1 of the present Article. 

The nature and scope of the obligations referred to in paragraph 1 of 
the present Article shall be the subject of regulations to be drawn up by 
the Commission and submitted for the approval of the Council. 


@ 
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ARTICLE 80 


The Commission may require that all surplus special fissionable ma- 
terials recovered or obtained as by-products, which are not actually in use 
or ready for use, be deposited with the Agency or placed in storage 
premises which are or can be controlled by the Commission. 

The special fissionable materials thus deposited shall be returned to the 
owners immediately on request. 


ARTICLE 81 


The Commission may send inspectors into the territories of Member 
States. Before the first visit of inspection in the territories of any State, 
it shall consult the Member State concerned with regard to this visit and 
all future visits to its territory by this inspector. 

On presentation of their credentials inspectors shall at all times have 
aceess to any premises, information, and persons professionally concerned 
with any products, equipment or plant subject to control under the pro- 
visions of the present Section, to the extent necessary for verification of 
ores, raw materials and special fissionable materials, and to ensure ob- 
servance of the provisions laid down in Article 77. 

At the request of the State concerned, the inspectors appointed by the 
Commission shall be accompanied by representatives of the authorities of 
that State, provided that the inspectors are not thereby delayed or other- 
wise hampered in the exercise of their functions. 

In case of opposition to the carrying out of inspection the Commission 
shall apply to the President of the Court of Justice for a warrant to en- 
force the carrying out of the inspection. The President shall give a de- 
cision within three days. 

If delay involves danger, the Commission may itself issue a written order, 
in the form of a decision, that the inspection be carried out. Such order 
must be submitted without delay to the President of the Court of Justice 
for post facto approval. 

After service of the warrant or decision, the national authorities of the 
State concerned shall ensure access by the inspectors to the premises named 
in the warrant or decision. 


ARTICLE 82 


Inspectors shall be recruited by the Commission. 

It shall be their duty to call for and examine the statements of account 
mentioned in Article 79. They shall report any violation to the Com- 
mission. 

The Commission may issue a directive enjoining the Member State in 
question to take within a prescribed period all measures necessary to put 
an end to the violation reported and shall inform the Council thereof. 

If the Member State does not comply with the Commission’s directive 
within the time specified, the Commission or any Member State concer:.ed 
may, notwithstanding Articles 141 and 142, immediately bring the matter 
before the Court of Justice. o 
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ARTICLE 83 


1. In the event of any infringement of the obligations imposed on indi- 
viduals or firms under the provisions of the present Chapter, penalties may 
be inflicted upon them by the Commission. 

These penalties, in order of gravity, shall be as follows: 

(a) a warning; 

(b) the withdrawal of special advantages, such as financial or technical 
assistance ; 

(c) the placing of the firm, for a maximum period of four months, 
under the administration of an individual or board appointed jointly by 
the Commission and the State to which the enterprise belongs; 

(d) the complete or partial withdrawal of raw materials or special fis- 
sionable materials. 

2. Decisions taken by the Commission which require the delivery of raw 
materials or special fissionable materials in execution of the foregoing para- 
graph shall be enforceable. They may be enforced in the territories of 
Member States under the conditions laid down in Article 164. 

Notwithstanding the provisions of Article 157, appeals brought before 
the Court of Justice against decisions taken by the Commission inflicting 
penalties provided for in the preceding paragraph shall stay proceedings. 
Nevertheless, the Court may, at the request of the Commission or of any 
Member State concerned, order that the decision be enforced immediately. 

The protection of interests which may have suffered must be guaranteed 
by an appropriate legal procedure. 

3. The Commission may make recommendations to Member States con- 
cerning laws and regulations to ensure the observance in their territories 
of the obligations resulting from the provisions of the present Section. 

4, Member States shall be required to ensure the enforcement of penalties 
and, where applicable, the payment of compensation by those responsible 
for infringements. 

ARTICLE 84 


In the exercise of control no discrimination shall be made on the grounds 
- of the purpose for which ores, raw materials and special fissionable ma- 
terials are intended. 

The field of action, methods of control and powers of the bodies respon- 
sible for control shall be limited to what is required to achieve the aims set 
forth in the present Section. 

Control shall not extend to materials intended for the purposes of defence 
which are being specially processed for such purposes or which, after being 
processed, are, in accordance with an operational plan, deposited or stocked 
in a military establishment. 


ARTICLE 85 


Should new circumstances so demand, the methods of applying the con- 
trol measures provided for in the present Section may, at the request of a 
Member State or of the Commission, be amended by the Council, voting 
tinanimously on the proposal of the Commission, and after consultation 
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with the Assembly. The Commission shall be responsible for taking the 
necessary steps to examine any such request made by a Member State. 


CHAPTER VII 
System of Ownership 


ARTICLE 86 


Special fissionable materials shall be the property of the Community. 

The Community’s proprietary right shall extend to all special fissionable 
materials produced or imported by a Member State, individual or firm and 
subject to the security measures laid down in Chapter VII. 


ARTICLE 87 


Member States, individuals or firms shall have the fullest right to the use 
and consumption of special fissionable materials of which they have become 
duly possessed, subject to the obligations imposed on them by the provisions 
of the present Treaty, particularly as regards security measures, the right 
of option enjoyed by the Agency and the protection of health. 


ARTICLE 88 


The Agency shall keep, on behalf of the Community, a special account, 
called ‘‘Financial Account of Special Fissionable Materials.’’ 


ARTICLE 89 


1. The Financial Account of Special Fissionable Materials: 

(a) shall credit the Community, and debit the beneficiary Member State, 
individual or firm, with the value of special fissionable materials left or put 
at the disposal of such State, individual or firm; 

(b) shall debit the Community, and credit the contributory Member 
State, individual or firm, with the value of special fissionable materials pro- 
duced or imported by such State, individual or firm and becoming the 
property of the Community. A similar entry shall be made in the account 
whenever a Member State, individual or firm delivers back to the Com- 
munity special fissionable materials previously left or put at the disposal 
of such State, individual or firm. 

2. Fluctuations of value affecting the quantities of special fissionable 
materials shall be so entered in the accounts that they cannot occasion any 
loss or gain to the Community. Any losses or gains shall acerue to the 
holders. 

3, Balances resulting from the above transactions shall be payable im- 
mediately on request of the creditor. 

4, For the purposes of the present Section, the Agency shall be regarded 
as a firm in respect of transactions effected on its own account. 


ARTICLE 90 


Should new circumstances so require, the provisions of the present Chapo 
ter concerning the Community ’s right of ownership may, on the motion of 
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a Member State or of the Commission, be modified by the Council, voting 
unanimously on a proposal by the Commission and after consulting the 
Assembly. The Commission must take the necessary steps to examine any 
request made by a Member State. 


ARTICLE 91 


The system of ownership applicable to all objects, materials and goods 
not belonging to the Community under the terms of the present Chapter 
shall be determined by the laws of each Member State. 


CHAPTER IX 
The Common Nuclear Market 


` ARTIE 92 


The provisions of the present Chapter shall apply to the goods and prod- 
ucts listed in Annex IV * to the present Treaty. 

These lists may be amended, at the request of the Commission or of a 
Member State, by the Council, voting on a proposal by the Commission. 


ARTICLE 93 


Within a year of the entry into force of the present Treaty the Member 
States shall abolish, as between themselves, all import and export customs 
duties or equivalent taxes and all quantitative restrictions on imports or 
exports, in respect of: 

(a) products mentioned in Lists At and A?; 

(b) products mentioned in List B so far as they are subject to a com- 
mon tariff when imported from outside the Community, provided they are 
covered by a certificate issued by the Commission to the effect that they are 
intended for nuclear purposes. 

Nevertheless, non-European territories under the jurisdiction of a Mem- 
ber State may continue to levy import or export duties or equivalent taxes 
of a purely fiscal nature. There shall be no discrimination as between the 
State concerned and other Member States in respect either of the level or 
of the methods of application of such duties and taxes. 


ARTICLE 94 N 


The Member States shall establish a common customs tariff for products 
from outside the Community, as follows: 

(a) the level of the common customs tariff applicable to products men- 
tioned in List At shall be that of the lowest tariff in force on January 1, 
1957, in any Member State; 

(b) the Commission shall take all necessary measures for the opening 
of negotiations between Member States with regard to the products men- 
tioned in List A?, within three months from the entry into force of the 
present Treaty. Should it prove impossible, in the case of certain of these 


* Not printed here. 
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products, to reach agreement before the end of the first year following the 
entry into force of the present Treaty, the Council shall, on the proposal of 
the Commission and by the prescribed majority, fix the level of the duties 
of the common customs tariff to be applied; 

(c) the common customs tariff on products mentioned in Lists A? and 
A? shall be applicable as from the end of the first year following the entry 
into force of the present Treaty. 


ARTICLE 95 


The Council, on the proposal of the Commission and by a unanimous 
vote, may decide upon an earlier application of the common customs tariff 
to products mentioned in List B, in cases where such earlier application 
would be likely to contribute towards atomic development within the 
Community. 


ARTICLE 96 


The Member States shall abolish all restrictions based on nationality, 
placed upon the free access by nationals of any of the Member States to 
skilled employment in the nuclear field, subject to such limitations as may 
be imposed by the basic requirements of public order, public safety and 
health. 

After consulting the Assembly, the Council may, by the prescribed ma- 
jority and on the proposal of the Commission, which shall previously have 
taken the views of the Economic and Social Committee, issue directives as 
to the methods of application of the present Article. 


ARTICLE 97 


No restrictions based on nationality may be applied to individuals, cor- 
porations, or public or private bodies coming within the jurisdiction of a 
Member State and desiring to participate in the construction of an atomic 
plant, whether for research or production, inside the Community. 


ARTICLE 98 


The Member States shall take all necessary measures to facilitate the con- 
clusion of insurance’contracts against atomic risks. 

Within a period of two years from the entry into force of the present 
Treaty the Council shall, after consulting the Assembly, adopt by the pre- 
seribed majority and on the proposal of the Commission, which shall pre- 
viously have requested the advice of the Economie and Social Committee, 
directives as to the methods of application of the present Article. 


ARTICLE 99 


The Committee may make any recommendations calculated to facilitate 
movements of capital designed to finance the types of production listed in 
Annex IT to the present Treaty. 2 
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Articte 100 


Each Member State undertakes to authorise, in the currency of the Mem- 
ber State in which the creditor or the beneficiary resides, payments neces- 
sitated by the exchange of goods, services or capital, and also transfers of 
capital and of wages to the extent to which the movement of goods, services, 
capital and persons is freed as between Member States in virtue of the 
present Treaty. 


CHAPTERYX 
External Relations 


Articte 101 


Within the limits of the pawers conferred upon it, the Community may 
enter into agreements or conventions with an outside State, an international 
organisation or a national of an outside State. 

Such agreements or conventions shall be negotiated by the Commission 
in accordance with directives given by the Council and shall be concluded 
by the Commission with the approval of the Council given by the pre- 
scribed majority vote. 

Nevertheless, agreements or conventions the implementation of which 
does not require action by the Council and can be carried out within the 
limits of the appropriate budget, shall be negotiated and concluded by the 
Commission, provided always that the Council is kept informed. 


Articte 102 


Agreements or conventions concluded with an outside State, an interna- 
tional organisation or a national of an outside State to which, in addition 
to the Community, one or more Member States are parties may come into 
force only after all Member States concerned have notified the Commission 
that such agreements or conventions have become applicable under the 
terms of their respective national laws. 


ARTICLE 103 


Member States shall notify the Commission of any agreements or conven- 
tions they propose to enter into with an outside State, an international or- 
ganisation or a national of an outside State, so far as such agreements or 
conventions fall within the scope of the present Treaty. 

Should any proposed agreement or convention contain clauses likely to 
impede the application of the present Treaty, the Commission shall forward 
its comments to the State concerned within one month from the date on 
which it received such notification. 

The State in question may not conclude the proposed agreement or con- 
vention until it has overcome the objections of the Commission or complied 
with the pronouncement of the Court of Justice, which shall give an urgent 
decision at its request as to the-compatibility of the proposed clauses with 

*the provisions of the present Treaty. The State in question may bring its 
o 
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petition before the Court of Justice at any time after it has received the 
comments of the Commission. 


ARTICLE 104 


No individual or firm concluding or renewing an agreement or conven- 
tion with an outside State, an international organisation or a national of an 
outside State, after the entry into force of the present Treaty, may invoke 
such agreement or convention to avoid complying with the obligations im- 
posed upon it by the present Treaty. 

Each Member State shall take all such measures as it considers necessary 
to give the Commission, at the latter’s request, full information regarding 
agreements or conventions concluded after the entry into force of the pres- 
ent Treaty, and falling within the scope of the latter, by any individuals or 
firms with an outside State, an international organisation or a national of 
an outside State. The only object for which the Commission may require 
this information shall be to verify that such agreements or conventions do 
not contain clauses likely to impede the application of the present Treaty. 

At the request of the Commission, the Court of Justice shall pronounce 
on the compatibility of such agreements or conventions with the provisions 
of the present Treaty. 


ArticLhe 105 


The provisions of the present Treaty may not be invoked to avoid the ex- 
ecution of agreements or conventions concluded, before its entry into force, 
by a Member State, an individual or a firm with an outside State, an inter- 
national organisation or a national of an outside State, if such agreements 
or conventions have been communicated to the Commission at latest within 
thirty days of the entry into force of the present Treaty. 

Nevertheless, an agreement or convention concluded during the period 
between the signature and the entry into force of the present Treaty, by an 
individual or firm with an outside State, an international organisation or 
a national of an outside State may not be invoked in opposition to the pres- 
ent Treaty if, in the opinion of the Court of Justice adjudicating at the 
request of the Commission, one of the motives of either of the parties in 
concluding such agreement or convention was to circumvent the provisions 
of the present Traaty. 


Artue 106 


Member States which, before the entry into force of the present Treaty, 
shall have concluded agreements with outside States for co-operation in the 
field of atomic energy shall, in conjunction with the Commission, enter into 
the necessary negotiations with the outside States in question in order, so 
far as possible, to ensure the assumption by the Community of the rights 
and obligations arising out of such agreements. 

Any new agreement resulting from such negotiation shall require the 
consent of the Member State or States parties to the aforesaid agreements, 
and also the approval of the Council, voting by the prescribed majority.° 
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PART III 


ORGANS 
CHAPTER I 


Organs of the Community 
SECTION I—THE ASSEMBLY 


[For Arts. 107-113 see Arts. 137-143 of the Economic Community 
Treaty above.] 


ARTICLE 114 


If a motion of censure concerning the operations of the Commission is 
tabled in the Assembly, the latter may decide thereon, by an open vote, 
only after not less than three days have elapsed from the tabling of the 
motion. 

If the motion of censure is adopted by a two-thirds majority of the votes 
cast, representing a majority of the members of the Assembly, the members 
of the Commission shall resign their office in a body. They shall continue 
to deal with current business until they shall have been replaced in ac- 
cordance with the provisions of Article 127. 


SECTION U-—THE COUNCIL 
ARTICLE 115 


The Council shall carry out its functions and exercise its powers of 
decision under the conditions laid down in the present Treaty. 

It shall take all measures within the powers conferred upon it to co- 
ordinate the actions of Member States and the Community. 

[For Arts. 116-123 see Articles 146-152, 154 of the Economie Com- 
munity Treaty. | 


SECTION IN—THE COMMISSION 
ARTICLE 124 


With a view to ensuring the development of atomic energy within the 
Community, the Commission shall 

supervise the application of the provisions of the present Treaty and 
of measures adopted by the organs of the Community in virtue of the said 
Treaty ; 

put forward recomendations or opinions in regard to matters covered by 
the present Treaty, in cases where such recommendations or opinions are 
explicitly provided for in the said Treaty or where the Commission con- 
siders them to be necessary ; 

enjoy independent powers of decision and share in the preparation of 
Council and Assembly documents, under the conditions laid down in the 

e present Treaty; 
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exercise the powers conferred on it by the Council with a view to the 
execution of the regulations laid down by the latter. 
[For Art. 125 see Article 156 of the Economic Community Treaty. | 


ARTICLE 126 


1. The Commission shall be composed of five members, of different na- 
tionalities, selected for their general competence in regard to the special 
purposes of the present Treaty and of unquestioned impartiality. 

The number of members of the Commission may be altered by a un- 
animous vote of the Council. 

Members of the Commission must be nationals of Member States. 

[Remaining provisions of Article 126 are the same as those in Article 
157 of the Economic Community Treaty, with the exception of reference 
to Article 129 of the present Treaty instead of Article 160 of the Economic 
Community Treaty.] 

[For Art. 127 see Article 158 <bid.} 

{Article 128 same as Article 159, ibid., except for reference to Article 
129 of present Treaty instead of Article 160 <bid.] 

[For Art. 129 see Article 160 of the Economie Community Treaty.] 


ARTICLE 130 


The Chairman and the Vice-Chairman of the Commission shall be ap- 
pointed from among members of the latter, for two years, following thee =~ 
same procedure as that laid down for the appointment of members of the 
Commission. They shall be re-eligible. 

Except in the case of a complete change of membership, the appoint- 
ment shall be made after consultation with the Commission. 

In case of the resignation or death of the Chairman or Vice-Chairman, 
he shall be replaced for the remainder of his term of office, according to 
the procedure laid down in the first paragraph of the present Article. 

[For Art. 131 see Article 162 of the Economie Community Treaty.] 


ARTICLE 132 


Decisions of the Commission shall be taken by a majority of the number 
of members provided for in Article 126. 

No session of the Commission shall be valid in the absence of the quorum 
laid down in its Rules of Procedure. 


ARTICLE 133 


The Council may, by a unanimous vote, agree to the appointment, by 
the Government of a Member State, of an accredited representative to 
be responsible for ensuring permanent liaison with the Commission. 


ARTICLE 134 


1. There shall be set up, attached to the Commission, a Scientific and 


Technical Committee, with consultative status., ° 
Ad 
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The Committee must be consulted in all cases laid down in the present 
Treaty and may be consulted in other cases, should the Commission con- 
sider it desirable. 

2. The Committee shall be composed of twenty members appointed by the 
Council after consultation with the Commission. 

Members of the Committee shall be appointed in their personal capacity 
for a term of five years and shall be eligible for reappointment. They 
may not be bound by any overriding mandate. f 

The Scientific and Technical Committee shall each year elect its Chair- 
man and officers from among its own members. 


ÅRTICLE 135 


The Commission may hold any consultations and set up any study com- 
mittees necessary to the discharge of its mission. 


SECTION IV-—-THE COURT OF JUSTICE 


[For Art. 186 see Article 164 of the Economic Community Treaty.] 

[Article 137 same as Article 165 ibid., with substitution of references 
in 8rd paragraph to Article 150 of present Treaty, and in 4th paragraph to 
Article 139 of present Treaty. ] 

me oq [Article 138 same as Article 166 ibid., with substitution of references in 

2nd paragraph to Article 136 of present Treaty, and in 3rd paragraph 
to Article 139 of present Treaty.] 

[For Arts. 189-148, see Articles 167-171 of the Economic Community 
Treaty. ] 


` ARTICLE 144 


The Court of Justice shall have powers of full jurisdiction in respect of: 

(a) Appeals brought under Article 12, with a view to the determina- 
tion of suitable conditions for the granting of licences or sub-licences by 
the Commission ; 

(b) Appeals brought by individuals or firms against penalties imposed 
on them by the Commission under Article 83. 


ARTICLE 145 


If the Commission considers that an individual or firm has committed a 
violation of the present Treaty in respect of which the provisions of Article 
88 are not applicable, it shall invite the Member State to which such in- 
dividual or firm belongs to impose penalities in respect of such violations 
under its national laws. 

If the Member State concerned does not comply with this invitation 
within the period laid down by the Commission, the latter may submit the 
cage to the Court of Justice with a view to establishing that such violation 
has been committed by the individual or firm in question. 

e 
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[For Arts. 146-148 see Articles 173-175 of the Economic Community 
Treaty. ] 

[Article 149 the same as Article 176 ibid., with substitution of reference 
in 2nd paragraph to Article 188 of the present treaty.] 

[For Art. 150 see Article 177 of the Economic Community Treaty.] 


ARTICLE 151 


The Court of Justice shall be competent to hear cases relating to com- 
pensation for damage as provided for in the second paragraph of Article 
188. 

[For Arts. 152-155 see Articles 179, 181-183 ibid.] 

[Article 156 the same as Article 184 ibid., with substitution of reference 
to Article 146 of present Treaty.] 


ARTICLE 157 


Except where otherwise provided in the present Treaty, appeals lodged 
with the Court of Justice shall not have any staying effect. Neverthe- 
less, if it considers that cireumstances so require, the Court of Justice may 
order the suspension of the execution of the decision in issue. 


ARTICLE 158 


In any cases submitted to it, the Court of Justice may order such tem- ° 
porary measures as it may consider necessary. 


ARTICLE 159 


The judgments of the Court of Justice shall have executory force under 
the conditions laid down in Article 164. 
{For Art. 160 see Article 188 of the Economie Community Treaty. ] 


CHAPTER I 
Provisions Common to Several Institutions 


[For Arts. 161-163 see Articles 189-191 of the Economic Community 
Treaty. | s ; 

[Article 164 the same as Article 192 ibid., with omission of first para- 
graph of the latter.] 


CHAPTER III 
The Economic and Social Committee 


ARTICLE 165 


An Economie and Social Committee shall be set up with advisory func- 
tions. 

The Committee shall consist of representatives of the different branches of 
economic and social life. o 
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[For Arts. 166-168 see Articles 194-196 of the Economie Community 
Treaty. ] 


ARTICLE 169 


The Committee may be subdivided into specialised sections. These sec- 
tions shall operate within the framework of the general powers conferred 
upon the Committee. The specialised sections may not be consulted in- 
dependently of the Committee. 

There may also be set up within the Committee sub-committees for the 
purpose of drawing up draft opinions on specifie matters or in specific 
fields for submission to the Committee. 

The rules of procedure shall determine the methods of appointing 
specialised sections and sub-committees and the competence conferred upon 
them. , 

[For Art. 170 see Article 198 of the Economie Community Treaty.] 


PART IV. FINANCIAL PROVISIONS 
Article 171 


1. Estimates must be drawn up for each financial year for all receipts 
and expenditures of the Community, apart from those of the Agency and 
Joint Enterprises, and must appear either in the operational budget or 
in the research and investment budget. 

The receipts and expenditures of each budget must be balanced. 

2. Estimates of the receipts and expenditures of the Agency, which will 
operate in accordance with commercial rules, shall appear in a separate 
statement. 

The conditions governing the estimation, implemetation and verification 
of these receipts and expenditures shall be determined, with due regard 
for the statutes of the Agency, by the financial regulations provided for in 
Article 183. 

3. The estimates of receipts and expenditures, together with the trading 
accounts and balance-sheets of Joint Enterprises for each financial year, 
shall be communicated to the Commission, the Council and the Assembly, 
as laid down in the statutes of those Enterprises. 


ARTICLE 172 


1. The receipts of the operational budget, apart from current revenue 
from other sources, shall comprise the financial contributions of Member 
States, fixed on the following proportionate scale: 


BelQMM s sce duw aes kale t ntanna 7.9 
HM PANCE oe shoo kates T EEE wiede kee awe 28 
Germany anrea se oe ce ewe eee ds 28 
aly ies leant ean tween Aes rdtek-oes 28 
Luxembourg ........-. cece ec ee cence 0.2 


e Netherlands .............. 0.0. ce ceeeee 7.9 
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2. The receipts of the research and investment budget, apart from any 
funds which may be received from other sources, shall comprise the finan- 
cial contributions of Member States, fixed on the following proportionate 
scale: 


Belin: erre eana r a aS TAR 9.9 
WEANCE arona aue ats ide a AEn Santee 30 
Germany) sssisiicasdes ce enea ia 30 
Vitaly eraris ransas An TEA VENE 23 
Luxembourg ........cec cece sete cence 0.2 
Netherlands .............. ccc eeeeeees 6.9 


3. The proportionate scales may be changed by a unanimous decision of 
the Council. : 

4. Loans for the financing of resarch or investment shall be contracted 
on terms settled by the Council voting as prescribed in Article 177, para- 
graph 5. 

The Community may raise loans on the capital market of a Member 
State under the legal regulations applying to domestic loans or, in a 
Member State where such regulations do not exist, if the Member State and 
the Commission after mutual consultation agree upon the loan envisaged 
by the Commission. 

The consent of the competent authorities in the Member State may not 
be refused unless serious disturbances in its capital market are to be feared, 


ARTICLE 173 


The financial contributions of Member States under Article 172 may be 
replaced, wholly or partly, by the yield of taxes collected by the Com- 
munity in Member States. 

To this end, the Commission shall submit to the Council proposals 
concerning the assessment of the tax, the method of fixing the rate, and 
the procedure for collection: 

The Council may by a unanimous decision, taken after consulting the 
Assembly on the above proposals, draw up provisions which it would 
recommend Member States to adopt in accordance with their respective 
constitutional regulations. 


ARTICLE 174 


1. The expenditure appearing in the operational budget shall comprise: 
(a) administrative expenses; and 
(b) expenses connected with security control and health protection. 
2. The expenditure appearing in the research and investment budget 
shall comprise: 
(a) expenditure incurred in the implementation of the Community’s 
research programme; 
(b) any participation in the capital of the Agency and its investment 
expenditure; o 


hoe 


—e 
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(c) expenditure involved in the equipment of teaching establishments ; 
and 
(d) any participation in Joint Enterprises and certain joint opera- 
tions. 
ARTICLE 175 


The expenditure entered in the operational budget shall be authorised 
for the duration of one financial year, unless any provisions to the contrary 
are contained in the regulations adopted under Article 1838. 

Subject to the conditions to be laid down in application of Article 183, 
any funds, other than those earmarked for staff costs, which are unex- 
pended at the end of the financial year may be carried over, but not beyond 
the end of the following financial year. 

Appropriations for running expenses shall be set out under different 
heads, according to type or purpose and subdivided, as far as necessary, 
in accordance with the regulations adopted under Article 183. 

There shall be separate sections of the budget for expenditure in con- 
nection with the Assembly, the Council, the Commission and the Court 
of Justice, apart from the entry of certain joint expenses under a special 
head. 

ARTICLE 176 


1. Appropriations for research and investment, within the limits set by 
the agreed programmes or by decisions on expenditure, which under the 
“present Treaty require the Council’s unanimity, shall comprise: 
(a) budget appropriations for a special sector forming a separate 
unit and a coherent whole; 
(b) budget authorisations representing the maximum sum payable 
each year for covering commitments contracted under paragraph 
(a). 

2. The bill-book of appropriations and authorisations shall be annexed to 
the corresponding draft budget proposed by the Commission. 

3. Appropriations for research and investment shall be set out under 
different heads according to type or purpose of the expenditure and sub- 
divided, as far as necessary, in accordance with the regulations adopted 
under Article 1838. 

4, Unexpended budget authorisations shall be carried over to the follow- 
ing financial year by a decision of the Commission, unless the Council de- 
cides otherwise. 

ARTICLE 177 


1. The financial year shall run from 1 January to 31 December inclusive. 

2, Each of the institutions of the Community shall draw up provisional 
estimates of its administrative expenses. The Commission shall combine 
these estimates in a preliminary draft operational budget; to this it will 
attach its comments, which may include divergent estimates. It shall also 
draw up the preliminary draft of the research and investment budget. 

Preliminary draft budgets must be laid before the Council by the Com- 
mission not later than 30 September of the year preceding the implementa- 
tion of the budget. i A 
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The Council shall consult the Commission and, when appropriate, other 
institutions concerned, if it intends to depart from the preliminary drafts 
submitted. 

3. The Council, voting with the prescribed majority, shall establish the 
draft budgets and shall then forward them to the Assembly. 

The Assembly must have the draft budgets laid before it not later than 
31 October of the year preceding their implementation. 

The Assembly shall be entitled to propose to the Council changes in the 
draft budgets. 

4, If, one month after receiving the draft budgets, the Assembly has 
either stated its approval or has failed to forward its comments to the 
Council, the draft budgets shall be considered as finally adopted. 

If, within this period, the Assembly has proposed certain changes, the 
draft budgets, thus amended, shall be forwarded to the Council. The 
Council shall then discuss them with the Commission and, when appropri- 
ate, with the other institutions concerned, and shall finally approve the 
budgets by the prescribed majority vote, within the limits set by agreed 
programmes or by decisions on expenditure, which under the present Treaty 
require the Council’s unanimity. 

5. For the approval of the research and investment budget the votes of 
Members of the Council shall be weighted as follows: 


Belgium ............4. 9 
France: ech viden veda es 30 o 
Germany ............. 30 
Ltaly? ccs E ees 23 
Luxembourg .......... 1 
Netherlands .......... 7 


Decisions shall be valid if supported by at least 67 votes. 


ARTICLE 178 


If, at the beginning of the financial year, the operational budget has not 
yet been approved, expenditure may be made on a monthly basis per sec- 
tion or other division, according to the provisions of the regulations adopted 
under Article 183, up to one-twelfth of the budget appropriations for the 
preceding financial year; but the amount thus made available to the Com- 
mission shall not exceed one-twelfth of the total appropriations shown in 
the draft of the budget in course of preparation. 

If, at the beginning of the financial year, the research and investment 
budget has not yet been approved, expenditure may be made on a monthly 
basis per section or other division, according to the provisions of the regu- 
lations adopted under Article 183, up to one-twelfth of the appropriations 
corresponding to the annual estimates entered in the bill-book for budget 
authorisations previously approved. 

The Council may, by decision of a prescribed majority and subject to the 
other conditions stipulated in paragraphs 1 and 2, authorise expenditure 
over and above one-twelfth, within the limits set by the agreed programmes ° 
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or by decisions on expenditure, which under the present Treaty require the 
Council’s unanimity. 

Member States shall pay every month, on a provisional basis and in ac- 
cordance with the proportional scale adopted for the previous financial 
year, the amounts necessary to ensure implementation of the present 
Article. 

[Articles 179 and 180 are the same as Articles 205 and 206 of the Eco- 
nomic Community Treaty, except that the former deal with budgets in the 
plural, and Article 179 refers to Article 183 of the present, Treaty.] 


ArtTIcLE 181 


The budgets and statement mentioned in paragraphs 1 and 2 of Article 
171 shall be drawn up in the accounting units fixed in accordance with the 
provisions of the financial regulations adopted under Article 183. 

The financial contributions mentioned in Article 172 shall be made avail- 
able to the Community by Member States in their own currency. 

The available balances of these contributions shall be deposited with the 
Treasuries of Member States or with organizations designated by them. 
The value of funds, whilst on deposit, shall remain at the parity rate in 
force at the time of deposit in relation to the accounting unit mentioned 
in paragraph 1. 

These funds may be invested under conditions to be decided by agree- 
ments concluded between the Commission and the Member State concerned. 


ARTICLE 182 


1. The Commission may, provided it notifies the competent authorities of 
the Member States concerned, transfer its holdings in the currency of any 
one Member State into the currency of another Member State, if this is 
necessary in order to enable such funds to be used for the purposes for 
which they are intended by the present Treaty. The Commission shall, 
however, refrain as far as possible from making such transfers if it pos- 
sesses liquid or realisable funds in the currencies it needs. 

2. The Commission shall communicate with each Member State through 
the authority designated by the State. For financial operations, it shall 
use the services of the bank of issue of the Member State concerned, or of 
some other financial institution approved by that State. 

3. As regards expenditure to be made by the Community in currencies 
of countries outside the Community, the Commission shall submit to the 
Council, before the budgets are finally approved, a programme showing the 
receipts and expenditures to be effected in the different currencies. 

This programme shall be approved by a prescribed majority decision of 
the Council. It may be amended in the course of the financial year by the 
same procedure. 

4, Funds in currencies of countries outside the Community, when re- 
quired in order to meet items of expenditure appearing in the programme 

e mentioned in paragraph 3, shall be handed over to the Commission by Mem- 
e 
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ber States according to the proportionate scales laid down in Article 172. 
The same scales shall be applied for the allocation to Member States of 
currencies of outside countries collected by the Commission. 

5. The Commission may dispose freely of funds in the currencies of coun- 
tries outside the Community obtained by loans raised in those countries. 

6. The exchange arrangements set out in the foregoing paragraphs may 
be made wholly or partly applicable to the Agency and to Joint Enterprises 
and may, if necessary, be adapted to their operational needs by unanimous 
decision of the Council, taken on a proposal by the Commission. 

[For Art. 183 see Article 209 of the Economie Community Treaty. |] 


PART V. GENERAL PROVISIONS 


[For Arts. 184-191 see Articles 210-213, 215-218 of the Economie Com- 
munity Treaty. ] 


ARTICLE 192 


Member States shall take all general or special measures necessary to 
secure execution of the obligations arising out of the present Treaty or re- 
sulting from instruments enacted by the Community’s institutions. They 
shall help the Community in the fulfilment of its mission. 

They shall abstain from any measures likely to jeopardise achievement 
of the aims of the present Treaty. 

[For Art. 193 see Article 219 of the Economic Community Treaty. ] 


fo} 


ARTICLE 194 


1. The members of the Community’s institutions, members of committees, 
officials and agents of the Community, and any other persons whose func- 
tions or whose public or private relations with the institutions or organs of 
the Community or with Joint Enterprises, make it necessary for them to 
take or receive communication of facts, information, knowledge, documents 
or matters kept secret under provisions adopted by a Member State or by 
an institution of the Community, shall be required, even after termination 
of those functions or relations, to keep them secret from any unauthorised 
person and from the publie. 

Each Member, State shall regard any breach of this obligation as a vio- 
lation of its protected secrets, falling, as regard both substance and juris- 
diction, under the provisions of its own laws applying to attacks on the se- 
curity of the State or to the divulging of professional secrets. It shall 
proceed against every person guilty of such a violation within its jurisdic- 
tion at the request of any Member State concerned or of the Commission. 

2. Each Member State shall communicate to the Commission all provi- 
sions regulating in its territories the classification and secrecy of informa- 
tion, knowledge, documents or matters relating to the field of application 
of the present Treaty. 

The Commission shall ensure that these provisions are made known to 
the other Member States. 


o 
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Each Member State shall take all appropriate steps to facilitate the grad- 
ual establishment of the fullest and most uniform possible system of pro- 
tection for official secrets. The Commission may issue any recommenda- 
tions to this end after consulting with the Member States concerned. 

3. The institutions of the Community and their organs, and also Joint 
Enterprises, must apply the provisions regarding the protection of official 
secrets which are in force in the territory in which each of them is situated. 

4. Any authorisation to receive communication of facts, information, 
documents or matters relating to the field of application of the present 
Treaty and classified as official secrets, granted either by an institution of 
the Community or by a Member State to a person operating within the field 
of application of the present Treaty shall be recognised by every other in- 
stitution and every other Member State. 

5. The provisions of the present article shall not prevent the application 
of special provisions resulting from agreements concluded between a Mem- 
ber State and an outside State or an international organisation. 


ARTICLE 195 


The institutions of the Community, the Agency and Joint Enterprises 
must, in the application of the present Treaty, respect conditions imposed 
with regard to access to mineral ores, raw materials, and special fissionable 
materials, by national regulations enacted for reasons of publie order 
gr public health. 


ARTICLE 196 


For the purposes of the present Treaty and in the absence of conflicting 
provisions therein: 

(a) the term ‘‘individual’’ shall denote any physical person all or some 
of whose activities in the territories of Member States come within the 
sphere defined in the corresponding section of the Treaty; 

(b) the term ‘‘firm’’ shall denote any enterprise or body all or some of 
whose activities are exercised under the same conditions, whatever may be 
its public or private legal status. 


ARTICLE 197 o 


For the purposes of the present Treaty: 

1. The term ‘‘special fissionable materials” shall denote plutonium 239, 
uranium 233, uranium enriched with uranium 235 or 233; any produet 
containing one or more of the above isotopes and such other fissionable 
materials as shall be defined by the Council, voting by the prescribed 
majority on a proposal of the Commission; the term ‘‘special fissionable 
materials” shall not, however, apply to raw materials: 

2. The term ‘‘uranium enriched with uranium 285 or 283” shall denote 
uranium containing either uranium 235 or uranium 288, or both these iso- 
: topes, in such quantity that the ratio between the sum of these two isotopes 
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and isotope 238 exceeds the ratio between isotope 235 and isotope 238 in 
natural uranium. 

3. The term ‘‘raw materials’’ shall denote uranium containing the mix- 
ture of isotopes found in nature, uranium whose content of uranium 235 is 
below the normal, thorium, all the materials mentioned above in the form 
of metal, alloys, chemical compounds or concentrates, any other material 
containing one or more of the above-mentioned substances at degrees of 
concentration determined by the Council, voting by the prescribed majority 
on a proposal of the Commission. 

4. The term ‘‘mineral ores” shall denote any ore containing, in degrees 
of average concentration determined by the Council, voting by the pre- 
scribed majority on a proposal of the Commission, substances from which 
the raw materials as defined above can be obtained by appropriate chemical 
and physical treatment. 


ARTICLE 198 


In the absence of contrary provisions, the stipulations of the present 
Treaty shall apply to the European territories of Member States, and to 
non-European territories within their jurisdiction. 

They shall apply also to European territories for whose foreign relations 
a Member State is responsible. 

[For Arts. 199-202 see Articles 229-231, 233 of the Economie Community 
Treaty. ] 5 


ARTICLE 203 


If action by the Community appears necessary in the pursuit of one of 
the purposes of the Community, in cases where the present Treaty has not 
provided for the powers required for this purpose, the Council, voting 
unanimously on a proposal by the Commission, and after consultation with 
the Assembly, shall take the appropriate steps. 

[For Arts. 204 and 205 see Articles 236 and 237 of the Economie Com- 
munity Treaty.] 

[Article 206 is the same as Article 238, with substitution of reference to 
Article 204 of the present treaty.] 

[For Arts. 207 and 208 see Articles 239 and 240 of the Economie Com- 
munity Treaty.] ° 


PART VI. PROVISIONS TO COVER THE INITIAL PERIOD 
SECTION I—ESTABLISHMENT OF THE INSTITUTIONS OF THE COMMUNITY 


[For Arts. 209-212 see Articles 241-244 of the Economie Community 
Treaty.] 


ARTICLE 213 


The Commission shall enter upon its duties and assume the responsi- 
bilities entrusted to it by the present Treaty as soon as its members are 
appointed. > 


o 
o 


o 
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Immediately on entering upon its duties, the Commission shall undertake 
the studies and establish the contacts with Member States, firms, workers 
and consumers which are necessary for obtaining an over-all view of the 
position of nuclear industries in the Community. 

The Commission shall report on the subject to the Assembly within six 
months. 

[Article 214 is the same as Article 246 of the Economic Community 
Treaty, except that the former refers to budgets in the plural and, in para- 
graph 3, to Article 186 of the present treaty.] 


SECTION II—PRELIMINARY PROVISIONS FOR IMPLEMENTING THE TREATY 
ARTICLE 215 


1. The initial research and teaching programme which appears as Annex 
V * of the present Treaty and on which not more than 215 million E.P.U. 
accounting units may be spent, unless the Council unanimously decide 
otherwise, must be carried out within five years of the entry into force of 
the Treaty. 

2. The breakdown of expenditure on the implementation of this pro- 
gramme is shown under major items in Annex V, as an indication. 

The Council, voting by the prescribed majority on the proposal of the 
Commission, may amend this programme. 


ARTICLE 216 


The Commission’s proposals concerning the way in which the institution 
at university level referred to in Article 9 shall operate, shall be trans- 
mitted to the Council within one year of the entry into force of the Treaty. 


ARTICLE 217 


The security regulations provided for in Article 24 relating to the differ- 
ent classifications of secret information applicable to the disclosure of in- 
formation, shall be drawn up by the Council within six months of the entry 
into force of the Treaty. 


ARTICLE 218 . 


The basic standards shall be determined in accordance with the provisions 
of Article 31 within one year of the entry into force of the Treaty. 


ArRTIcLE 219 


The laws and regulations for the purpose of safeguarding the health of 
workers and of the rest of the population in the territories of Member States 
against the dangers resulting from ionising radiation shall, in conformity 
with Article 33, be communicated by the said States to the Commission 
within three months of the entry into force of the Treaty. 


?Not printed here. P 
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ARTICLE 220 


The Commission’s proposals for the Agency’s Statutes, referred to in 
Article 54, shall be transmitted to the Council within three months of the 
entry into force of the Treaty. 


SECTION II—TRANSITIONAL PROVISIONS 
ARTICLE 221 


The provisions of Articles 14 to 23 inclusive and of Articles 25 to 28 in- 
clusive shall apply to patents, provisionally protected claims and registered 
models, and also to applications for patents and registered models filed be- 
fore the entry into force of the Treaty, under the following conditions: 

1. In applying the time-limit provided-for in Article 17, paragraph 2, 
account must be taken, in favour of the owner, of the new situation arising 
from the entry into force of the Treaty. 

2. With regard to the communication of a non-secret invention, if either 
or both of the periods of three months and eighteen months allowed under 
Article 16 have expired at the date when the Treaty enters into force, a 
further period of six months shall begin to run from that date. 

If these periods, or one of them, are unexpired at that date, they shall 
be extended for six months as from the date of their normal expiration. 

3. The same provisions shall apply in regard to the disclosure of a secret 
invention, under the terms of Articles 16 and 25, paragraph 1, except that, 
in such eases the new period, or the extension of a current period, shall be 
deemed to begin on the date of the entry into force of the security regula- 
tions referred to in Article 24. 


ARTICLE 222 


During the period between the date of the entry into force of the Treaty 
and the date, to be fixed by the Commission, when the Agency assumes its 
functions, agreements and conventions for the supply of ores, raw materials, 
or special fissionable materials shall not be concluded or renewed without 
the prior approval of the Commission. 

The Commission shall not approve the conclusion or renewal of agree- 
ments and conventions which it considers likely to interfere with the im- 
plementation of the present Treaty. It may, in particular, make its ap- 
proval conditional upon the inclusion of clauses in these agreements and 
conventions enabling the Agency to become a party to their implementation. 


ARTICLE 223 


Notwithstanding the provisions of Article 60, and in order to take ac- 
count of work and studies already in progress, supplies for reactors in the 
territory of a Member State which may become critical before the expiry 
of a period of seven years as from the date of the entry into force of the 
Treaty, shall be granted priority for a maximum period of ten years as 


from that date in regard both to ores and raw materials originating in the 


o 
e 


o 


a 
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territory of that State and to raw materials or special fissionable materials 
forming the subject of a bilateral agreement concluded before the entry 
into force of the Treaty and communicated to the Commission in accord- 
ance with the provisions of Article 105. 

The same priority shall be granted during the same period of ten years 
in regard to supplies for all isotope separation factories, whether or not 
Joint Enterprises, which begin to operate in the territory of a Member State 
within seven years of the entry into force of the Treaty. 

The Agency shall conclude corresponding contracts after the Commission 
has verified that the conditions for granting the priority right are fulfilled. 


[For Final Provisions and signatures see the Economie Community 
Treaty. | 


CONVENTION RELATING TO CERTAIN INSTITUTIONS COMMON 
TO THE EUROPEAN COMMUNITIES 


His MAJESTY THE KING or THE BELGIANS, THE PRESIDENT OF THE FRENCH 
REPUBLIC, THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, THE 
PRESIDENT OF THE ITALIAN Repvsiic, Her Rova HIGHNESS THE GRAND 
Ducuzss or LUXEMBOURG, Her MAJESTY THE QUEEN OF THE NETHERLANDS, 


Anxious to avoid a multiplicity of institutions for discharging similar 
functions within the European Communities they have set up, 

Have Deciwwep to create for these Communities certain single institutions 
and for this purpose have appointed as their Plenipotentiaries : 


[Here follow names of plenipotentiaries as listed above, p. 866.] 


Wao, after having exchanged their full powers, found in good and due 
form, 


Have AGREED upon the following provisions: 


Part I—THE ASSEMBLY 
ARTICLE 1 


The powers and competence which the Treaty establishing the European 
Economie Community on the one hand, and the Treaty establishing the 
European Atomic Energy Community on the other, confer upon the As- 
sembly shall be exercised, under the conditions respectively laid down in 
those Treaties, by a single Assembly composed and appointed as provided 
for both in Article 138 of the Treaty establishing the European Economic 
Community and in Article 108 of the Treaty establishing the European 
Atomic Energy Community. 


ÅRTICLE 2 


1. From the time of its entry upon its duties, the single Assembly re- 
ferred to in the foregoing Article shall replace the Common Assembly pro- 
vided for in Article 21 of the Treaty establishing the European Coal and 
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Steel Community.” It shall exercise the powers and competence devolv- 
ing upon the Common Assembly under that Treaty, in conformity with the 
provisions thereof. 

2. To this end, Article 21 of the Treaty establishing the European Coal 
and Steel Community shall, from the date of the entry upon its duties of 
the single Assembly mentioned in the foregoing Article, be abrogated and 
replaced by the following provisions: 


ARTICLE 21 


1. The Assembly shall consist of delegates whom the parliaments 
shall be called upon to appoint from among their own membership 
according to the procedure determined by each Member State. 

2. The number of delegates is fixed as follows: 


Belgium ......... 14 
France .......... 36 
Germany ........ 36 
Italy? oaen bare 36 
Luxembourg ...... 6 
Netherlands ...... 14 


3. The Assembly shall draw up plans for election by direct universal 
suffrage according to a uniform procedure in all the Member States. 

The Council, voting unanimously, shall draw up the provisions of 
which it shall recommend the adoption by Member States in conform- 
ity with their respective constitutional rules. o 


Part II—TarE Court OF JUSTICE 


ARTICLE 3 


The powers conferred upon the Court of Justice by the Treaty establish- 
ing the European Economic Community, on the one hand, and the Treaty 
establishing the European Atomic Energy Community, on the other, shali 
be exercised, under the conditions respectively laid down in these Treaties, 
by the single Court of Justice composed and appointed as provided for both 
in Articles 165 to 167 (inclusive) of the Treaty establishing the European 
Economie Community and in Articles 187 to 139 (inclusive) of the Treaty 
establishing the European Atomic Energy Community. 


ARTICLE 4 


1. From the time of its entry upon its duties, the single Court of Justice 
mentioned in the foregoing Article shall replace the Court provided for in 
Article 32 of the Treaty establishing the European Coal and Steel Commu- 
nity. It shall exercise the powers conferred upon that Court by the said 
Treaty, in conformity with the provisions thereof. 

The President of the single Court of Justice referred to in the foregoing 
Article shall exercise the powers conferred by the Treaty establishing the 


* Printed in 46 A.J.LL. Supp. 107 at 114-115 (1952). o 


o 
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e 
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European Coal and Steel Community upon the President of the Court pro- 
vided for in that Treaty. 

2. To this end, on the date of the entry upon its duties of the single Court 
of Justice referred to in the foregoing Article, 

(a) Article 32 of the Treaty establishing the Enropean Coal and Steel 
Community * shall be abrogated and replaced by the following provisions: 


ARTICLE 32 


The Court shall consist of seven judges. 

The Court shall sit in plenary session. Nevertheless, it may set up 
within itself divisions, each composed of three or five judges, either 
for the purpose of conducting preliminary examinations or for the 
purpose of deciding certain categories of cases under conditions to be 
laid down in special regulations. 

The Court shall, however, always sit in plenary session to hear cases 
submitted to it by a Member State or by one of the organs of the Com- 
munity, or to deal with interlocutory questions submitted to it under 
Article 41. 

Should the Court so request, the Council may, by a unanimous vote, 
increase the number of judges and make the consequent amendments 
to the second and third paragraphs of the present Article, and to the 
second paragraph of Article 32ter. 


ARTICLE 32 (a) 


The Court shall have the assistance of two advocates-general. 

° The function of the advocate-general shall be to present publicly 
and with complete impartiality and independence oral reasoned ar- 
guments on the cases submitted to the Court, in order to assist the 
latter in the performance of its duties as defined in Article 31. 

Should the Court so request, the Council may, by a unanimous vote, 
increase the number of advocates-general and make the consequent - 
amendments to the third paragraph of Article 32ter. 


ARTICLE 32 (b) 


The judges and the advocates-general shall be chosen from among 
persons of unquestioned impartiality who fulfil the conditions required 
in their respective countries for the holding of the highest legal offices 
or who are legal experts of wide repute. They shall be appointed for 
z term of six years by agreement between the governments of Member 

tates. 

A proportion of the judges shall retire every three years, three and 
four judges respectively retiring alternately. The three judges whose 
terms of office expire at the end of the first three-year period shall be 
chosen by lot. 

A proportion of the advocates-general shall retire every three years. 
The advocate-general whose term of office expires at the end of the 
first three-year period shall be chosen by lot. 

The retiring judges and advocates-general shall be eligible for re- 
appointment. 

The judges shall elect the President of the Court from among their 
own number for a period of three years. The President shall be eli- 
gible for reappointment. — 


° Ege. cit. at 117. 
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ARTICLE 82 (e) 


The Court of Justice nominates its clerk and lays down the relevant 
statutes. 


(b) The provisions of the Protocol in the Code of the Court of Justice 
annexed to the Treaty establishing the European Coal and Steel Commu- 
nity shall be abrogated so far as they are contrary to Articles 32 to 32 (c) 
inclusive of that Treaty. 


Parr IlI—Tue Economic AnD SOCIAL COMMITTEE 
ARTICLE 5 


1. The functions entrusted to the Economic and Social Committee by the 
Treaty establishing the European Economie Community, on the one hand, 
and the Treaty establishing the European Atomic Energy Community, on 
the other, shall be exercised, under the conditions respectively laid down 
in those Treaties, by a single Economie and Social Committee composed and 
appointed as provided for both in Article 194 of the Treaty establishing 
the European Economic Community and in Article 166 of the Treaty es- 
tablishing the European Atomic Energy Community. 

2. The single Economic and Social Committee referred to in the fore- 
going paragraph shall comprise a specialized section, and may comprise 
competent sub-committees in fields or for questions covered by the Treaty 
establishing the European Atomie Energy Community. 

3. The provisions of Articles 193 and 197 of the Treaty establishing the 
European Economie Community shall apply to the single Economie and 
Social Committee mentioned in paragraph 1 of the present Article. 


Part [V—TuHe FINANCING oF THESE INSTITUTIONS 
ARTICLE 6 


The operational expenses of the single Assembly, the single Court of Jus- 
tice and the single Economic and Social Committee shall be divided equally 
between the Communities concerned. 

The methods of applying the present Article shall be determined by 
agreement between the competent authorities of each Community. 


FINAL Provisions 
ARTICLE 7 


The present Convention shall be ratified by the High Contracting Parties 
in conformity with their respective constitutional rules. The instruments 
of ratification shall be deposited with the Government of the Italian Re- 
public. 

The present convention shall enter into force on the date on which the 
Treaty establishing the European Economie Community and the Treaty, 
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establishing the European Atomic Energy Community shall have come 
into force. 


ARTICLE 8 


The present Convention, drawn up in a single copy, in German, French, 
Italian and Dutch, all four texts being equally authentic, shall be deposited 
in the archives of the Government of the Italian Republic, which shall 
transmit a certified true copy to each of the Governments of the other sig- 
natory States. 


In Farrag Waerrror, the undersigned Plenipotentiaries have placed their 
signatures at the end of the present Convention. 


Done at Rome, on the twenty-fifth day of March in the year one thousand 
nine hundred and fifty-seven. 
[For signatures, see page 937 above.] 
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